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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
JOHN MCGEE,
Plaintiff, MEMORANDUM AND ORDER
- against 09Civ. 3579(ILG) (RLM)
STATE FARM MUTUAL AUTOMOBILE
INSURANCE CO.,
Defendant.
______________________________________________________ X

GLASSER, Senior United States District Judge:

On July 28, 2009 plaintiff John McGee (“McGee”jtiated this diversity action
against defendant State Farm Mutual Insum@Company (“State Farm”) in New York
State Supreme Court, asserting, among other thoigsns for fraud and breach of
contract. State Farm on August 18, 2009 removedatttion to this Court pursuant to
28 U.S.C. 8§ 1441(a). On September 4, 2009, Mc@e@ &n amended complaint nearly
identical to his original complaint thatdded additional defendants—all New York
residents—whose joinder would destroy diversity agb filed a motion to remand the
action to state court. State Farm on Sepber 8, 2009 opposed McGee’s motion to
remand and also moved to dismiss both@ée’s original and amended complaints.

By Memorandum and Order dated November 18, 20l0® Gourt denied
McGee’s motion to remand and ordered that the nimerde parties named in the

amended complaint be dropped pursuant to Fed.\RFCi21._SedcGee v. State Farm

Mut. Auto. Ins. Co,.684 F. Supp. 2d 258, 265 (E.DW2009). Currently before the

Court is State Farm’s motion to dismige amended complaint pursuant to Rules

8(a)(2), 9(b), and 12(b)(6) of the FedéRules of Civil Procedure.
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For the reasons set forth below, State Farm’s amois hereby GRANTED, and

the amended complaint is dismissed in its entivatia prejudice.
I. BACKGROUND

McGee is a licensed physician in t8tate of New York who provided medical
care to eligible insured persons covered3tgte Farm through automobile insurance
contracts. Amended Complaint dated AugustZ3109 T 1 (“Am. Compl.”) (Dkt. No. 20).
Asserting theories of fraud, breach of contracgdnh of the duty of good faith and fair
dealing, unjust enrichment, and equitabldbordination, McGee alleges that he has
sustained more than four million dollarsdamages as a result of a scheme by State
Farm to deny him payment for his treatment ofiitsureds. Am. Compl. 1 55McGee
previously brought a similar action agairg8tate Farm that was before Judge Block and
another against All State Insurance Comparattlhas before Judge Vitaliano; both of
those cases involved allegations nearly identicahose here, and both were dismissed.

SeeMcGee v. Allstate Ins. CoNo. 08—-CV-0842 (ENV) (MDG), 2011 WL 3497527

(E.D.N.Y. Aug. 3, 2011) (dismissing fraud, breadtcontract, unjust enrichment, breach
of the duty of good faith and fair dealinand equitable subordination claims); McGee v.

State Farm Mut. Auto. Ins. CdNo. 08-CV-392 (FB) (CLP), 2009 WL 2132439

(E.D.N.Y. July 10, 2009) ("McGe#€)l (dismissing civil RICO claim). This action, k&k
McGee’s previous actions in this district, inves certain aspects of New York’s no-fault

insurance law. Abriefreview of that regime isithin order.

1Elsewhere in the amended complaint,&ée alleges that he sustained damages
in the amount of only three mitin dollars. Am. Compl. § 224.
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A. New York’s No-Fault Insurance Law

Under the Comprehensive Motor Vehitfesurance Reparation Act, New York’s
no-fault insurance law, State Farm is reegito indemnify all covered persons for the
treatment of “personal injury arising out of theeus operation of a [covered] motor
vehicle.” N.Y. Ins. Law § 5102(b) (McKinne3005). Treatment must be “necessary for
the treatment of injuries sustained,” 11 N.Y.C.R8®5.3.16(a)(6), and claimants
seeking reimbursement thus must substantiaéé claims by “submit[ing] to a medical
examination by a physician selected byacceptable to, the [insurer] when, and as
often as, the [insurer] may reasonably require NIL.C.R.R. 8§ 65-1. These
examinations are referred to as “independent médiaminations” (“IMES”).

“Patients covered by no-fault insurance often grissheir claims to their health
care providers rather than seek reimbursenfiem insurance carriers directly.” State

Farm Mut. Auto Ins. Co. v. Malle|ad N.Y.3d 313, 319, 79K.Y.S.2d 700, 827 N.E.2d

758 (2005) (citing 11 N.Y.C.R.R. § 65-3.11)¥.a claim is approved, “[t]he insurer upon
assignment by the applicant shall pay theyiders of services directly.” Universal

Acupuncture Pain Servs., P.CState Farm Mut. Auto. Ins. Gal96 F. Supp. 2d 378,

384 (S.D.N.Y. 2002) (citation and internal quotatimarks omitted). Aclaim may not
be approved where, for example, the insutetermines as a result of an IME that

treatment was not medically necessary. McGe&¥D9 WL 2132439, at *1.



B. The Complaint2

McGee provided medical care to patisnvith no-fault automobile insurance
policies issued by State Farm who had assigmedr policies to him. Am. Compl. 11 1,
17, 209. State Farm requires claimantst®dmit to IMEs and uses various referral
services to perform the IMEs. Am. Compl. { 13.

McGee alleges that “[ijn order to maximifges] profits as well as to reduce its
exposure regarding claims for policy bengfiSTATE FARM conspired and agreed with
the other Defendants to utilize illegal ohieal referral services and/or brokers to
procure forged and fraudulent [IME] reporte’deny him reimbursement. Am. Compl.
1 7. “"STATE FARM engaged the other Defends with the expectation that all reports
received would be favorable to the insurance cataad “communicated with and to
the other Defendants that if they did nobpide sufficient denialsvithin the evaluation
reports then STATE FARM would not use thdiegal medical referral service.” Am.
Compl. 1 8. As aresult of these fraudulent repoMcGee was, among other things,
wrongfully denied reimbursement for healthcaezvices that he had already provided.
Am. Compl. T 8. McGee avers that StaterRdhas been operating this scheme since
December 1998 and that it has continuedhterrupted since that time. Am. Compl.
55. He seeks compensatayd punitive damages.

State Farm moves to dismiss theeamded complaint on several grounds,

arguing, among other things, that: (1) McGee lastlending to assert his claims; (2) his

2 The following allegations are taken froicGee’s complaint and are accepted as
true for the purpose of this motion.



fraud claim is barred by collateral estopp@) New York law does not recognize an
independent cause of action for breach ofdhéy of good faith and fair dealing; (4) his
breach of contract claim fails because he doesdwsottify any specific contractual
provision that State Farm breached; (5) his ungreichment claim is duplicative of his
breach of contract claim; and (6) his equitablersglation claim fails because McGee
cannot demonstrate that he paid under colsipn an existing diet owed by State
Farm. Memorandum of Law in SupportMbtion to Dismiss the Complaint dated
September 8, 2009 (“Def.’s Mem.”) at 11-83kt. No. 22). McGee on February 16, 2010
filed his opposition to the main to dismiss, and State Farm on April 29, 20 18dfiits
reply. SeeMemorandum of Law in Opposition ®tate Farm’s Motion to Dismiss the
Complaint dated February 15, 2010 (“Pl.'p©on”) (Dkt. No. 46); State Farm’s Reply in
Support of its Motion to Bimiss the Complaint dated April 29, 2010 (“Def.siRy")
(Dkt. No. 47)3
[l. DISCUSSION
A. Legal Standard

Rule 8(a)(2) of the Federal Rules oWCProcedure requires a complaint to
include “a short and plain statement of thaicl showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). To suve a motion to dismiss pursuant to Rule
12(b)(6), McGee’s pleading must contain “saiéint factual matter, accepted as true, to

‘state a claim to relief that is plausible on iaxé.” Ashcroft v. Igbgl556 U.S. 662, 129

S. Ct. 1937, 1940, 173 L. Ed. 2d 868(@) (quoting Bell Atl. Corp. v. TwombJy650 U.S.

3 McGee delayed filing his opposition uhaifter the Court ruled on his motion for
reconsideration of the Court’s Memorandamd Order dated January 14, 2010 denying
his motion to remand the action to state court.
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544,570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (200A)claim has facial plausibility
“‘when the plaintiff pleads factual content thellows the Court to draw the reasonable
inference that the defendant is liable for the rarstuct alleged.” Igball29 S. Ct. at
1949. Although detailed factual allegatioare not necessary, the pleading must include
more than an “unadorned, the-defendamtawfully-harmed-me accusation;” mere
legal conclusions, “a formulaic recitation of thlements of a cause of action,” or “naked
assertions” by the plaintiff will not suffice. lat 1949 (alteration in original) (internal
guotations, citations, and alterations omittedihis plausibility standard “is not akin to
a ‘probability requirement,’ but it asks for methan a sheer possibility that a defendant
has acted unlawfully.” Id(quoting_ Twombly 550 U.S. at 556).
B. Article Il Standing

State Farm first contends that McGee lacks stagtrbring this action. Def.’s

Mem. at 11-12. Standingis a threshold ssund “an essential and unchanging part of

the case-or-controversy requirement of Article”llLujan v. Defenders of Wildlife504

U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 3992) (citing_Allen v. Wright468 U.S.

737,751, 104 S. Ct. 3315, 82Ed. 2d 556 (1984)). Article Ill standing “reqes that an

injury be concrete, particularized, andaal or imminent; fairly traceable to the

challenged action; and redressable by a favorallleg.” Monsanto Co. v. Geertson

Seed Farmsl30 S. Ct. 2743, 2752, 177 L. Ed. 261 (2010) (citing Horne v. Flore§57

4 |In addition to the facts alleged indltomplaint, a district court considering a
motion to dismiss pursuant ted. R. Civ. P. 12(b)(6) may also consider “docutse
attached to the complaint as exhibits, and docum&rmdorporated by reference in the
complaint.” DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010) (citing
Chambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002)).
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U.S. — 129 S. Ct. 2579, 2591-92, 174 L. Ed 406 (2009)). “[l]n all standing inquiries,
the critical question is whether [the plaifffthas ‘alleged such a personal stake in the
outcome of the controversy as to warrantinsocation of federal-court jurisdiction.”

Hornes 129 S. Ct. at 2592 (quotirBummers v. Earth Island InsB55 U.S. 488, 492,

129 S. Ct. 1142, 1148-49, 173 L. Ed. 2d 1(2009)).

State Farm argues that McGee has gsefleno injury and thus has no such
personal stake because his alleged standepends on his havingceived assignments
of rights from his patients, various Staterfainsureds—a fact that he has failed to
allege sufficiently. Def.’s Mem. at 11-1%5tate Farm also contends that McGee cannot
base his standing upon State Farm’s alleged in&mmgnt of his purported
“constitutional right to practice medicineDef.’s Reply. at 4-5.

State Farm’s latter contention is correct becauspf{rary to McGee’s assertions
based on a Fourteenth Amendment propergyrdation theory, Pl.'s Opp’n at 3-5, no
such constitutional right exists. The Foeenth Amendment applies only to state

actors, not private defendants such as State F&ee, e.g.Lugar v. Edmondson Oil

Co., Inc, 457 U.S. 922,937,102 S. Ct. 2744, 7EMd. 2d 482 (1982). In any event, even

if the Fourteenth Amendment did apply, there isdu@ process right to practice one’s

profession free of any restraints. See,,&Cgnn v. Gabbertt26 U.S. 286, 291-92, 119 S.
Ct. 1292, 143 L. Ed. 2d 399 (1999).

Regarding State Farm’s former cont®n, though McGee’s allegations
concerning the assignment of his patientstinance claims to him are hardly the model
of clarity, McGee does in fact allege that he is thaims’assignee. Seéen. Compl. |

218 (“STATE FARM breached the contract which Dr.®&e is an assignee of [sic] those
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rights under the insurance contract.”); Am. Comp223 (“Dr. McGee is an assignee for
the receivable which are [sic] being sought.Further, McGee has attached to the
complaint a single denial-of-claim forbhat has the “Yes” box check-marked in
response to the question whether the claias brought “as assignee.” Compl. Ex. A.
Accepting as true McGee’s allegations and constguire complaint in favor of McGee

as the Court must, see, e.Gonnecticut v. Physicians Health Servs. of Colhmc,, 287

F.3d 110, 114 (2d Cir. 2002) (since standimghallenged on basis of pleadings, courts
must accept all allegations as true aothstrue complaint in favor of complaining
party), the Court concludes that the compldias sufficiently allege McGee’s standing.

SeeMcGee | 2009 WL 2132439, at *3 (citing AnMed. Ass’n v. United Healthcare

Corp., No. 00 Civ. 2800 (LMM) (GWG), 2002 WB1413668, at *2 (S.D.N.Y. Oct. 23,
2002)) (even where denial of claim formdathed to complaint indicated that McGee
was not assignee of those claims, single allegati@at McGee was “assignee of [his
patients’] policy benefits” was suéient to create standing).

Having concluded that McGee has standing, the Coaw turns to each of
McGee’s specific claims against State Farm below.

C. Fraud

McGee’s first claim sounds in fraud, Arompl. ] 129-53, and thus it must meet
the particularity requirements of Rule 9(tfthe Federal Rules of Civil procedutéelo
satisfy Rule 9(b), a complaint must “(1) spfg¢he statements that the plaintiff contends

were fraudulent, (2) identify the speaker) 63ate where and when the statements were

5Fed. R. Civ. P. 9(b) provides that “[i]n allegifrgud or mistake, a party must
state with particularity the circumstances conging fraud or mistake. Malice, intent,
knowledge, and other conditions of a pars mind may be alleged generally.”
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made, and (4) explain why the statementseMeaudulent.”_Shields v. Citytrust

Bancorp, Inc.25 F.3d 1124, 1128 (2d Cir. 1994) (internal diias and quotation marks
omitted).

State Farm contends that McGee’s fraud claim failsneet the particularity
requirements of Rule 9(b) on several groundsf.’s Mem. at 13-26, but as a threshold
matter contends that collateral estoppel idc&ee from asserting fraud claims against
it in this action. Def.’s Mem. at 15-19.

“The elements of fraud under New York law are) gInisrepresentation or a
material omission of fact which was falsedaknown to be false by defendant, (2) made
for the purpose of inducing the other partyédy upon it, (3) justifiable reliance of the
other party on the misrepresentation or nmetleomission, and (4) injury.” Premium

Mortg. Corp. v. Equifax, In¢583 F.3d 103, 108 (2d Cir. 2009) (internal quatat

marks and citation omitted).State Farm contends that ee has not alleged that he
justifiably relied upon any alleged misrepresendatby State Farm and that he is
barred from arguing otherwise under the principdésollateral estoppel. Def.'s Mem.
at 15. More specifically, State Farm maimtsthat Judge Block’s conclusion in McGee |
dismissing McGee'’s civil RICO claims onealgrounds that the allegedly fraudulent IME
reports were not calculated to deceive Mc@edis patients bars McGee’s fraud claim.
Def.’s Mem. at 16-17. McGee does not res@gada this argument in detail; instead, he
states that “State Farm’s argument is based1CO which this casat bar has not made

a RICO claim [sic] and therefore is an irrelevamgument . ...” Pl.'s Opp’n at 7. He

®Because this is a diversity cadew York law applies._See, e.dlaxon Co. v.
Stentor Elec. Mfg. C9313 U.S. 487, 496-97, 61 S. Ct. 1020, 85 L. Ed.71(1941).
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thus appears to contend that because the paise involved a civil RICO claim, and this

case involves a fraud claim, collateral estopp@tépplicable. The Court disagrees.
Collateral estoppel, also known asue preclusion, bars litigants from

relitigating any fact or issue that has alrgdaen fully and fairly litigated in a prior

proceeding that produced a final judgment on theitee SeeBank of N.Y. v. First

Millenium, Inc., 607 F.3d 905, 918 (2d Cir. 2010) (citing Purd¥eldes 337 F.3d 253,
258 (2d Cir. 2003)). The party seeking thenb#t of collateral estppel with respect to
an issue must demonstrate that the issuedeeicin the prior proceeding is identical to
the issue in the subsequent action while the paasisting the application of collateral
estoppel “has the burden of establishing the absefha full and fair opportunity to

litigate the issue.” Evans v. Ottimd69 F.3d 278, 281-82 (2d Cir. 2006) (internal

guotation marks and citation omittedjurther, contrary to McGee’s contention,
collateral estoppel may apply to claims isecond action between the parties other than
those they previouslytigated; the specific causes of action need nahleesame._See,

e.g, Cooper v. Fed. Reserve Bank of Richmodd87 U.S. 867,874, 104 S. Ct. 2794, 81 L.

Ed. 2d 718 (1984) ("*Ajudgment in favor either side is conclusive in a subsequent

action between them on any issue actuallgdited and determined, if its determination

was essential to that judgent.”); Allen v. McCurry 449 U.S. 90, 94, 101 S. Ct. 411, 66 L.
Ed. 2d 308 (1980) (prior “decision may precludeatightion of the issue in a suit on a
different cause of action involving a party to tfirat case”).

State Farm has met its burden here. State Faigedahe identical issue—
whether McGee can show reliance on anygdte misrepresentation of State Farm in or

associated with its allegedly fraudulent IM&ports—in this action and the prior action
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before Judge Block in McGee There, Judge Block addressed, among other things
whether McGee’s complaint sufficiently alledya civil RICO claim against State Farm
and ultimately concluded that it did not. McGe@009 WL 2132439, at *5-6. Judge
Block reasoned that McGee failed to pleaé #ileged predicate acts of mail or wire
fraud with the requisite particularity. ldt *4-5. He also reasoned that the predicate
acts did not constitute mail or wire fraudasnatter of law because establishing mail or
wire fraud “requires showing a scheme or ficéito defraud or obtain money by means
of false pretenses, representationspromises, and such a showing fundamentally
requires that someone be deceivdd. at *5 (internal citations and quotation marks
omitted), a showing McGee failed to maikethe complaint. Judge Block stated as
follows:

In the conspiracy which McGee allegdmywever, none of the defendants’

conduct is calculated to deceive anyonkEhe Providers’ allegedly falsified

IME reports are not calculated to deceive StatenFaecause State Farm

ordered the falsification in the first place. Neith are the reports

calculated to deceive McGee: headws full well what his own patients’

true condition is, and defendants’parts are not intended to convince

him otherwise. Nor are the reportdadated to deceive McGee’s patients,

who apparently do not even recetveem, and who are awe of their own

injuries in any event. In sumwhile defendants’ alleged conduct is

dishonest and unfair, no one is intended to be dugrgaken in.
Id. at *6. It follows that if McGee canneaistablish that anyone was deceived by an
allegedly false IME report, he also cannotaddish that anyone relied upon such a
report—a point Judge Block himself recognized. dd*5 n.9.

Here, in order to sufficiently allegefraud claim, McGee must allege among
other things, “justifiable reliance . . . ontf8e Farm’s] misrepresentation[s].” Equifax

583 F.3d at 108, or, in other words, thatvires actually deceived hhem. And, as in

McGee | the misrepresentations at issue herdagia to purportedly false IME reports.
11



See, e.g.Am. Compl. T 130 (“Such representatsowere deceitful and were perpetrated
as part of a covert plan or scheme coved by STATE FARM to procure false and
contrived reports, designed in advance tiwibute losses to policy exclusions through
peer review reports.”); Am. Compl. § 134 (“STATE RKM materially misrepresented

that the peer review reports were accuraed based in science and for the purpose of
treatment of the patient and not in attempttaximize profits.”). Accordingly, because
the issue decided in McGeeWhether McGee can show reliance on any alleged
misrepresentation of State Farm in or@sated with its allegedly fraudulent IME
reports—is identical to the issue here anddese there is no question that McGee had a
full and fair opportunity to litigate the issyeeviously as he submitted briefing on this

very same point, McGee No. 08-CV-00392, Dkt. No. 130, at 16 (“AreguRICO claim

with assertions of mail fraud reqeis pleading someone relied on the
misrepresentations . . ..”), collateral gspel bars McGee from relitigating the issue
here, and McGee’s fraud claim is therefore dismdsse

Even if the Court were to conclude that the fraledm is not barred by collateral
estoppel, it would still dismiss the claion the grounds that its generalized and
conclusory allegations are insufficient to sfiyithe pleading requirements of Fed. R.
Civ. P. 9(b). Indeed, Judge Vitaliano redgrdismissed McGee’s fraud claim against All
State Insurance Company on this ground] #me allegations regarding fraud in that

case were nearly identical to those here. AEState Ins, 2011 WL 3497527, at *3 &

n.1. There, “the crux of McGee’s fraud claJmas] that Allstate created a system of peer
reviews and IMEs with the purpose of denying cogerto [State Farm insureds],

regardless of the medical necessity of treatmepecifically, he claim[ed] that Allstate

12



demanded a finding denying payment andnaliing that the treatment rendered by Dr.
McGee to be medically unnecessary.” (quotations omitted). The same is true here.
McGee alleges that State Farm “dictatedthat the evaluations and reports must deny
the medical necessity for future treatment all aglack of medical necessity for prior
treatment.” Am. Compl. I 7. Moreover dte, as here, McGee purported to provide
specificity to his claim by providing clai numbers along with corresponding dollar

amount that the insurance company allegedly fatitepay him._Sedllstate Ins, 2011

WL 3497527, at *3; Am. Compl. 11 68-118ut “[t]he only thing that these details

establish is that plaintiff sought payment &ervices that [State Farm] refused. . ..
[T]hey are not false statements or misregamtations on their face and McGee says
nothing that explains why they are fraudulent.Isfhte Ins.2011 WL 3497527, at *3.

D. Breach of Contract & Breach of Implied Duty of Good Faith & Fair
Dealing

McGee also asserts claims for breach of contradtlameach of the implied duty
of good faith and fair dealing. Am. Com§ 1 212-201 at 47-49, 202-18 at 49-52ike
the allegations underlying McGee’s other clajritse allegations relevant to these claims
are almost entirely conclusory.

To make out a breach of contract claim under NenkYaw a plaintiff must show
“(1) the existence of a contract between itself dimat defendant; (2) performance of the
plaintiff's obligations under the contract; (Bjeach of the contract by that defendant;

and (4) damages to the plaintiff caused by thh@fendant’s breach.” Diesel Props S.r.l.

7 Since the amended complaint contains inconsistemtbering of the
paragraphs in these sections, the Court sthe pages numbers associated with the
relevant allegations as well.
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v. Greystone Bus. Credit Il LLG31F.3d 42, 52 (2d Cir. 2011) (citations omiftedin

pleading these elements, a plaintiff must idgrwhat provisionsf the contract were

breached as a result of the acts at issue,” CBigliits, Inc. v. CiasulloNo. 05 Civ. 9345

(DAB), 2008 WL 4185737, at *10 (S.D.N.%ept. 5, 2008) (quoting Wolff v. Rare

Medium, Inc, 171 F. Supp. 2d 354, 358 (S.D.N.Y. 2001)); accOrgens v. Gaffken &

Barriger Fund, LLCNo. 08 Civ. 8414 (PKC), 2009 W3073338, at *14 (S.D.N.Y. Sept.
21, 2009) (citations omitted).

All contracts also carry an implicit covenant efogl faith and fair dealing. This
means that each party to a contract “embsax@ledge that neither party shall do
anything which will have the effect of destrag or injuring the right of the other party

to receive the fruits of the contractDalton v. Educ. Testing Serv., In87 N.Y.2d 384,

639 N.Y.S.2d 977, 663 N.E.2d 289, 291 (199%)oting Kirke La Shelle Co. v. Armstrong

Co,, 263 N.Y. 79, 79, 188I.E. 163 (1933)).

State Farm argues that the breach of contraanctould be dismissed because
the complaint fails to identify a single coatit or contractual provision that State Farm
has breached. Def.'s Mem. at 28. It fugtlcontends that the claim for breach of the
implied duty of good faith and fair deatirshould be dismissed because the claim is
based upon the same allegations that give risba@taintiff's breach of contract claim,
and it is therefore redundant. Def.'s Meati.27. McGee respals that his complaint
does, in fact, identify the contract provisioasissue, Pl.'s Opp’n at 12, and maintains
that New York does “recognize good faith and faialiegsclaims,” Pl.'s Opp’n at 8.

McGee’s complaint contains vague references tersd\agreements that purport

to provide the basis of his breach of tact claim: “POLICY FORM 9332P.6” and a
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NEW YORK STATE PRIVATE PASSENGER AUTO INSURANCE POLY
endorsement.” Am. Compl. § 205 at 49. These agerdas) McGee avers, provide
“‘mandatory personal injury protection alpwith other additional coverage such as
bodily injury liability and property damage.” AnCompl. § 205 at 50. Though McGee
alleges that “STATE FARM breached . . .ttks owed to [him] as an assignee of the
policyholders, . ..” by “repeatedly denygnhis] claims for coverage benefits after
multiple and timely requests for reimbursement,” AGompl. § 209, he fails to identify
any specific provision of these agreemetitat State Farm has breached and does not
attach the agreements to the complaintrtkar, the only provision in each of these
agreements that he does identify does notteetla the duties owed by State Farm to its
policyholders. Am. Compl. {1 208. Instedte provision applies to the obligations of
State Farm’s injured policy holders to, upomuest of State Farm, submit to an IME:
“[t]he eligible injured person shall submit toedical examination by physicians selected
by or acceptable to, the Company, whend as often as the Company may reasonably
require.” Am. Compl. 1 208.

Further, in the portion of the amended complamrtaining McGee’s allegations
as to fraud, McGee references anotheragrent—Medical Payments Coverage-Symbol
C ("Med Pay”), a “private insurance contraehich is optional and fall [sic] outside the
New York No-Fault statutes,” AnCompl. § 148, and cites the “Coverage” portiorihod
policy, Am. Compl. 149. It provides that that “[@vill pay, subject to the limits of the
liability, for reasonable expenses incurred for ncatland funeral services that are
necessary due to bodily injury to an insuredsad by an accident.” Am. Compl. § 149.

To the extent that McGee contends that &taarm breached a Med Pay agreement, the
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amended complaint contains no such allegadioNor does it contain allegations that
any of his patients had such coverage, ohdy did, that thewnlso met any of the
preconditions for obtaining it, thus bringing thgraement into forcé.

In a scattershot approach, McGee alleges the eaiftiftate Farm’s purported
breach in generalities, fraught with legal conctuss not entitled to the assumption of
truth® Seelgbal 129 S. Ct. at 1950. He avers, for example, thgpon information
and belief, STATE FARM breached non-delbetgmand express and implied duties owed
to the Plaintiff,” by, among other things, fmifj to conduct an “honest peer review of
treatment rendered by Dr. McGee” and ifagl to “single loss adjust and voluntarily
reimburse Dr. McGee.” Am. Compl. § 210 at-5Q. But McGee fails to tie any of the
allegations to a specific provision of any agreemleetween State Farm and an insured
who has assigned his or her policy to McGé&e®r this reason, McGee’s allegations are
insufficient to state a claim for breach of contraand the claim is therefore dismiss¥d.

See, e.g.Eaves v. Designs for Fin., In@85 F. Supp. 2d 229, 259 (S.D.N.Y. 2011) (citing

Owens 2009 WL 3073338, at *14) (breachadntract claim dismissed where plaintiffs

8 McGee acknowledges that “[wlhen pagmt or coverage is not available for
whatever reason under the No Fault Endoreetror No Fault law than [sic] State Farm
is required under [Med Pay] to pay for thneedical treatment,” Pl.’s Opp'n at 12, but the
amended complaint nevertheless contains no allegatas tavhether Med Pay was
even available to any of the patients he trdadrd, if it was, how specifically State Farm
breached the agreement.

9The same is true of a vast majority of the pleadimgMcGee’s amended
complaint. Though at 55 pages, the complasrttardly “a short and plain statement of
the claim,” Fed. R. Civ. P. 8(a), it natheless contains verydewell-pleaded factual
allegations.

10 Because the Court resolves the breach of contdach on this ground, it will
not reach the issue of whether the gigpgasses muster under Rule 8(a)(2).
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failed to identify “which documents and which premns of those documents
[defendant] allegedly breached”); CreditSigh2908 WL 4185737, at *11 (breach of
contract counterclaim dismissed because “Newk law is eminently clear that a proper
breach of contract claim must identify specificddigeached contract terms [and] [n]one

are so alleged in the counterclaims”); Lewig&rServ., Inc., et al. v. Lucent Techs., Inc.,

et al, No. 99 Civ. 8556 (JGK), 2000 WL 1277305 (S.D.N.Y. Sept. 8, 2000) (breach of

contract claim dismissed because plaintiffsddito identify contractual provisions that

defendant had breached); Shah v. Wilco Systems, 186 F. Supp. 2d 641, 653

(S.D.N.Y. 2000) (same).

McGee’s claim for breach of the implied duty ofogbfaith and fair dealing is also
fatally flawed. New York law does not reaoige a separate claim for breach of the
implied duty of good faith and fair dealing$ed on the same facts as a claim for breach

of contract._See, e,d.-7 Designs, Inc. v. Old Navy, LLL&G47 F.3d 419, 433 n.17 (2d Cir.

2011) (“IB]reach of [the duty of good faitand fair dealing] is merely a breach of the

underlying contract.” (quoting Fasolinoods Co. v. Banca Nazionale del Lavo961

F.2d 1052, 1056 (2d Cir. 1992))). And there isquestion that McGee’s breach of
contract and breach of the implied duty of goodhaind fair dealing claims are based
on the same facts. Compahkm. Compl. T 214 at 47 (“Under New York law, arsurer’s
duty to an insured for automobile policies impoaason-delegable obligation to make a
prompt, thorough, and reasonable investigatiorhefmerits of claims submitted.”) and
Am. Compl. T 219 at 48 ("STATE FARM breachadd willfully violated the duty of good
faith and fair dealing owed to Dr. McGee which angarther things required that

STATE FARM be honest in dealing with Dr. McGee'siohs.”), with Am. Compl. § 209
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at 50 (“STATE FARM breached non-delegaldapress and implied duties owed to the
Plaintiff as an assignee of policyholders, by repeatedly denying Plaintiff's claims for
coverage benefits after multiple and timed&guests for reimbursement.”). Accordingly,
because McGee’s breach of the duty of good faitth fair dealing claim is redundant of

his breach of contract claim, it is dismissed. ,Se@, FlightSafety Intl, Inc. v. Flight

Options, LLGC 418 F. Supp. 2d 103, 111 (E.D.N.Y. 2005), vacdteparton other

grounds 194 F. App’x 53 (2d Cir. 2006) (per curiam) (bchaof covenant of good faith
and fair dealing claim dismissed as redundant eglsh of contract claim);

Tevdorachviliv. Chase Manhattan Barik 3 F. Supp. 2d 632, 642 (E.D.N.Y. 2000)

(citations omitted) (same).
E. Unjustment Enrichment

McGee also asserts a claim of unjust enrichmetggalg, among other things,
that “STATE FARM has been paid for thesmmrance contracts which it entered with Dr.
McGee’s patient. [sic] STATE FARM has failed pay over 3 million dollars of services
rendered to [sic] Dr. McGee.” Am. Compl. | 225.

As State Farm correctly notes, Def.'s Mem. atiBXQrder to state a claim for
unjust enrichment under New York law, a plaff must allege, “(1) that the defendant
benefitted; (2) at the plairffs expense; and (3) that equity and good consmerequire

restitution.” Beth Israel Med. Ctr. v. Hiaon Blue Cross &Blue Shield of N.J. In&48

F.3d 573, 586 (2d Cir. 2006) (citing Kaye v. Grossm202 F.3d 611, 616 (2d Cir.

2000)); accordMandarin Trading Ltd. v Wildensteji6 N.Y.3d 173, 182, 944 N.E.2d

1104, 919, N.Y.S.2d 465 (2011).
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An unjust enrichment claim is duplicaéwf a breach of contract claim where the

cause of action stems from the contractual reladiiop. See, e.gClark-Fitzpatrick, Inc.

v. LongIsland R.R. C9p70 N.Y.2d 382, 388, 521 N.Y.S.2d 653, 516 N.E120 (1987)

(“The existence of a valid and enforceable writbemtract governing a particular

subject matter ordinarily precludes recovearyuasi contract for events arising out of

the same subject matter.”); Leibowitz v. Cornell Unb84 F.3d 487, 507 (2d Cir. 2009)
(“[ITt is an elementary principle of condct law that, where there exists an express
contract for compensation, an action outsttiat contract will not lie.” (citation and
guotation marks omitted)).

Here, McGee’s unjust enrichment claim stems fitbia alleged contractual
relationship between State Farm and McGearaassignee of his patients. Itis thus

duplicative of McGee’s breach of contract claim dadismissed. See, e.d\lIstate

2011 WL 3497527, at *5 B.(dismissing McGee’s unjust enrichment claim again
Allstate based on nearly identical allegatsdmecause it was duplicative of breach of
contract claim)t
F. Equitable Subrogation
McGee also invokes the doctrine of eqbiksubrogation, again alleging that he
rendered services to State Farm insureds and htaeneived payment from State

Farm. Am. Compl. 1 227-50. This claim fadls well. “Rooted in equity, the purpose of

L1Even if the unjust enrichment claiwmas not duplicative of the breach of
contract claim, it would still fail as McGdweas not alleged that any medical services he
rendered to his patients bestowed a bdngfon State Farm or that the benefit was
“bestowed [by him] at the defendanbghest.”_Barbagallo v. Marcum LLP-F. Supp.
2d — No. 11 Civ. 1358 (JBW), 2011 \WB068086, at *13 (E.D.N.Y. Oct. 25, 2011)
(citations omitted).
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the subrogation doctrine is to afford a persgmo pays a debt that is owed primarily by

someone else every opportunity to be reimsed in full.”_Chem. Bank v. Meltze®3

N.Y.2d 296, 304, 712 N.E.2d 656, 69DY.S.2d 489 (1999). The doctrine is

broad enough to include every instaricevhich one party pays a debt for
which another is primarily answerable and which equity and good
conscience should have been discleargy the latter, so long as the
payment was made either under comparisor for the protection of some
interest of the party making the payment, and iscbdarge of an existing
liability.

Travelers Cas. & Sur. Co. v. Dormitory Auth., StafeN.Y., 735 F. Supp. 2d 42, 90
(S.D.N.Y. 2010) (citation and quotation marks oradtj. The doctrine has “allow[ed]
insurers to stand in the shoes of their insureset®k indemnification by pursuing any
claims that the insured may have had agaihsd parties legally responsible for the

loss.” All State Ins. Co. v. Mazzgld75 F.3d 255, 258 (2d Cir. 1999) (citation omate

Courts have also applied the doctrine i thortgagee or lienholder context where the
mortgagee makes a payment to satisfy an exgstliebt or lien on property. See, e.g.

United States v. Barg®96 F.2d 25, 28-29 (2d Cir. 1993) (“New York ctaithave

routinely applied subrogation where the funafsa mortgagee are used to satisfy the
lien of an existing, known incumbrance &, unbeknown to the mortgagee, another
lien on the property exists which is seniorhtis but junior to thene satisfied with his

funds.” (quoting King v. Pelkofski20 N.Y.2d 326, 333-34, 282 N.Y.S.2d 753, 758, 229

N.E.2d 435, 439 (1967))). But “New York courts leaveverapplied the doctrine of
equitable subrogation on behalf of a medijmeofessional seeking third party payment,”
AllState, 2011 WL 3497527, at *4, exactly what McGee cordenhe Court should do

here.
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McGee argues that the doctrine apphesause “State Farm owes a debt to Dr.
McGee” in light of the medical services peovided to State Farm’s insureds. Pl.’s
Oppn at 14. Yet he provides the Courtlvno authority to support this assertion—
reason enough to dismiss this claim. 3#8tate, 2011 WL 3497527, at *4.

There are other problems with this clagm well. McGee does not allege that he
treated his patients under compulsion or fo grotection of his own interest; he avers
merely that “[u]pon information and befi STATE FARM [insureds] requested and
sought treatment by Dr. McGee.” Am. CompR30. This allegation is insufficient to

show compulsion. See, e.tinderpinning & Foundation Skanska, Inc. v. TravelCas.

& Sur. Co. of Am, 726 F. Supp. 2d 339, 353 (S.D.N.Y. 2010) (“A pamhis not

involuntary simply because it was demaldby the person paid.” (citation and
guotation marks omitted)). Finally, the @d rejects McGee’s contention that he was
compelled to treat his patients because he waswanethical obligation to do so. Pl.’s
Opp'n at 14. The complaint contains no swdkegation, and “[a] party may not amend

its complaint . . . through statements madé@smimotion papers.” Siti-Sites.com, Inc. v.

Verizon Commchns, In¢.No. 10 Civ. 3751 (DLC), 2010 WL 5392927, at *5[PSN.Y.

Dec.29, 2010) (citing Wright v. Ernst & Young LI P52 F.3d 169, 178 (2d Cir. 1998)). In

any event, “[a] physician has no duty to remdervices to every person seeking them. . .
. [A] physician’s decision of whether to triea person amounts to a decision of whether

to enter into a contractual relationship.” Willisma. United State242 F.3d 169, 176

(4th Cir. 2001) (internal quotation marks antation omitted). For all of these reasons,
McGee has failed to sufficiently plead hlaguitable subordination claim, and it is

therefore dismissed.
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[1. CONCLUSION
For the foregoing reasons, the Court grants Staten’s motion to dismiss
pursuant to Rule 12(b)(6) and hereby dismissesathended complaint in its entirety.
Because McGee has already amended his complairg, amal because any further
amendment would be futile, dismissal is wighejudice. The Clerk of the Court is
directed to close this case and entefgment in favor of State Farm.
SOORDERED.

Dated: Brooklyn, New York
November8, 2011

/sl

l. Leo Glasser
Senior United States District Judge
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