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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________________ X
IAN FELMINE,
Plaintiff, NOT FOR PUBLICATION
MEMORANDUM & ORDER
-against- 09-CV-3768CBA)(JO)

THE CITY OF NEW YORK, DETECTIVE
MARTIN RUANE, Shield No. 6170, DETECTIVE
JULIO FRANCO, Shield No. 2564, DETECTIVE
THOMAS MARKARDT, Shield No. 6869,
SERGEANT JOSE BORRERO, Shield No. 5477,
“*JOHN DOE” and “JANE DOE”",
Defendants.
AMON, Chief United Stads District Judge.
Currently before the Court is the plaffis motion for reconsideration of the Court’s
rulings, in its summary judgment order ofp&&mber 29, 2011, that certain claims were time-

barred. For the reasons stated below, the motion is denied.

I. BACKGROUND
On August 31, 2009, plaintiff lan Felmine commenced this action pursuant to 42 U.S.C.
§ 1983 and § 1985 alleging various deprivations tthnstitutional rights, as well as various
state law causes of action. Felmine’s claarse from his arrest and prosecution for the
attempted murder of Max Mazile on Octol3®, 2006. Following discovery, the defendants
moved for summary judgment, and on Segien?9, 2011, the Court granted the motion for
summary judgment with respect to all claiexxept those against defendants Ruane and Franco

for false arrest, unlawful entry, and excessoree under § 1983. See Felmine v. City of New

York, 2011 WL 4543268 (E.D.N.Y. 2011). The Coaido denied Felmine’s motion to file a

third amended complaint adding Assistant Distittorney Allana Alexander as a defendant.
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Relevant here, the defendants’ summary fuelgt motion argued for dismissal of all the
§ 1983 claims against defendants MarkardtBodero, other than the malicious prosecution
claim, on the grounds that those defendants haddmbsed to the complaint after the three-year
statute of limitations expired on December 9, 2b08.opposition, Felmine argued that the
defendants should be equitably estopped fronrt@asgea statute of limitations defense because
they had failed to turn over Markardt aBdrrero’s names until after the limitations period
expired. The defendants in reply argued thaas Felmine’s own neglect that had caused the
delay in adding Markardt and Borrero to #ation, and that because Felmine’s original
complaint only named one male “John Doe” offiasra defendant, andddnot contain factual
allegations specific to any pautiar individual, the defense wasly on notice that it needed to
produce the name of the lead officer on the daségctive Ruane, whose name was turned over
to Felmine in a timely manner. Indeed, at ragstof the litigation has the complaint described
the actions taken by any individuafficer, but has always allegduiat all the “defendant Police
Officers” or “the defendants” pacipated in every aspect tife arrest and prosecution giving
rise to the numerous claims asserted.

The Court dismissed the claims againsthdadt and Borrero Isd on its finding that

the rigorous requirements for equitable estoppel not been met—a conclusion that Felmine

has not challenged. Felmine, 2011 WL 45432685d; see Poindexter v. Warner/Chappell
Music Inc., 2009 WL 302064, at *4 (S.D.N.Y. 2009) (noting that equitable estoppel generally
only applies in “extraordinary circumstzes” reflecting “egregius wrongdoing” by the
defendant). The Court also observed in arfot# that Felmine had natgued that the Second
Amended Complaint adding Markardt and Borrasadefendants should relate back to the

original complaint under Rule 15(oj the Federal Rules of Civil Procedure, and that there was

! As to the malicious prosecutioragh, summary judgment was granted to all the defendants on the merits.
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some doubt, in both the case law and facts, as&her relation back would apply. Felmine,
2011 WL 4543268, at *6 n.3. The Cotinerefore declined to adeBs the issue, since Felmine
had not even hinted at such an argumehisrvery short briefing on the timeliness issue.
Prompted by this footnote, on October 6, 2011, Felmine informed the Court that he
wished to move for reconsigdion of the Court’s order digssing defendants Markardt and
Borrero from the action on the grounds that Rule 15(c) should apply, notwithstanding his failure
to argue these grounds before. (Docket enif¢.# The Court allowed Felmine to file the
requested motion and, on December 28, 2011, in difjtite lack of &ctual clarity surrounding
the issue, the Court also requested affiddvats the attorneys oboth sides describing the
events leading up to the defendants’ disclosiae Markardt and Boero were involved in
Felmine’s arrest. The Court now concludes thatstatement of the outstanding claims against
Markardt and Borrero would be inaopriate, and the motion is denied.
Additionally, in his motion paers and without prior authorization from this Court,
Felmine has also moved for reconsideration of the Court’s order dismissing as time-barred his
claims against the City of New York under theaN¥ork State Constitution. This portion of his

motion is also denied.



II. DISCUSSION
a. ClaimsAgainst Defendants Markardt and Borrero

Felmine argues that the Court should rewtersts decision disiasing Markardt and
Borrero on timeliness grounds and should find #méndment naming these defendants relates
back to the original aaplaint under Rule 15(c)(1)j®f the Federal Rules of Civil Procedure.
For the reasons stated below, the Court dectmesconsider thesgaims, given Felmine’s
failure to raise or even hint at Rule 1g@ments during the briefing on the underlying summary
judgment motion.

A motion for reconsideration brought pursumtocal Rule 6.3 “will only be granted if
the moving party presents fael matters or controlling decisions the court overlooked that

might have materially influenced its decisi” Ocello v. City ofN.Y., No. 05-cv-3725, 2008

WL 2827424, at *5 (E.D.N.Y. 2008) (citing Perew. Aetna Cas. & Sur. Co. (In re Payroll

Express Corp.), 921 F. Supp. 1121, 1123 (S.D.N996). “The major grounds justifying

reconsideration are an intervening change in cbimgdaw, the availability of new evidence, or

the need to correct a clear error or prevemtifaat injustice.” _Montblanc-Simplo GmbH v.

Colibri Corp., 739 F. Supp. 2d 143, 147 (E.D.N2010) (quoting Codero v. Astrue, 574 F.

Supp. 2d 373, 379-80 (S.D.N.Y. 2008)). “A motfon reconsideration may not be used to
advance new facts, issues or arguments notqushyi presented to theoGrt, nor may it be used
as a vehicle for relitigating issues alrealdided by the Court.”_Id. (quoting Davidson v.

Scully, 172 F. Supp. 2d 458, 461 (S.D.N.Y. 20)0dee Torres v. Carry, 672 F. Supp. 2d 346,

349 (S.D.N.Y. 2009) (“Rule 6.3 should not be useddwance theories thatere not previously

argued.”). “Ultimately, the decision of whethergiant a motion for reconsideration rests within



the sound discretion of the district couriMietso Minerals, Incv. Powerscreen Intern.

Distribution Ltd., 722 F. Supp. 2d 316, 320 (E.D.N.Y. 2010).

Here, Felmine has plainly failed to meet trensiards for reconsiddran. All of the case
law that he cites in support of his Rule 1§wanents was fully avaitde to him at summary
judgment, and he has not even attempteddisfyuhis failure to offer any relation back
arguments at the appropriate time. It ispraper to use a motionrfoeconsideration as a
vehicle for relitigating an issue under an alternatie®ii that the plaintiff failed to advance
when he had the opportunity to do soccArdingly, the Court denies the motion for
reconsideration on this basis.

The Court will observe briefly, however, that it is unlikely that Felmine’s arguments for
relation back under Rule 15(c)(1)(C) would seed on the merits. The case law surrounding the
guestion of when an amendment naming additidatendants can relate back to a complaint
containing “John Doe” defendantsnriet a straightforward one, btlte controlling precedents
suggest that relation back wouldt be appropriate here. UndRule 15(c)(1)(C) of the Federal
Rules of Civil Procedure, “An amendment to a plegdelates back to the date of the original
pleading when:

the amendment changes the party @& tlaming of the party against whom a

claim is asserted, if Rule 15(c)(1)(B)satisfied and if, within the period provided

by Rule 4(m) for serving the summons ammplaint, the party to be brought in

by amendment:

(i) received such notice of the actidinat it will not be prejudiced in
defending on the merits; and

(i) knew or should have known thte action would have been brought
against it, but for a mistake caraing the proper party's identity.

The central question in Felmine’s case is wheltiefailure to add Markardt and Borrero within

the limitations period can be characterized as a “mistake.”



In Barrow v. Wethersfield Police Dep66 F.3d 466 (2d Cir. 1995), the Second Circuit

categorically held that Rule 15(c)(1)(C):
does not allow an amended complaint addiag defendants to relate back if the
newly-added defendants were not named originally because the plaintiff did not
know their identities. Rule 15(c) expliy allows the réation back of an
amendment due to a “mistake” concerithe identity of the parties (under
certain circumstances), but the failureidentify individual defendants when the
plaintiff knows that such defendants mbst named cannot be characterized as a
mistake.
Id. at 470. There, an incarcerdfero se plaintiff brought suit undg 1983 for excessive force.
He named the police department, the town, andmaeddpolice officers” as defendants. Id. at
467. The court gave him leave to amend anctcticehim to “make every effort to obtain the
names of the police officers who participated in his arrest.” Id. The amended complaint named
only ten “John Doe” officers. The court appoohtle plaintiff pro bono counsel who eventually
succeeded in naming the individual officers, buturdtl the limitations period had expired. Id.
The Second Circuit held that the amended complaming the individual officers, which “did
not correct a mistake in the ang@l complaint, but instead supplied information Barrow lacked
at the outset,” could not relaback under Rule 15(c), and thus the claims were untimely. Id. at

470. The Second Circuit reiterated this holdimgeveral subsequecdises._See Johnson v.

Constantellis, 221 Fed.Appx. 48, 50 (2d Cir. 20ddhnson v. Stinson, 28 Fed.Appx. 71, 72 (2d

Cir. 2002);_ Malesko v. Correctional Ser@orp., 229 F.3d 374, 383 (2d Cir. 2000), rev'd on

other grounds, 534 U.S. 61 (2001); Bove v. Néwk City, 2000 WL 687720, at *1 (2d Cir.

2000); Tapia—Ortiz v. Doe, 171 F.3d 150, 151-52 (2d1@99). Accordingly, Barrow suggests

that Felmine’s failure to add Markardt and Borrero to the complaint within the statute of
limitations because he did not know their identidess not constitute a “mistake,” and that the

amendment would not qualify for réilan back under Rule 15(c)(1)(C).



Felmine argues that the Supreme Courtlgling in Krupski v. Costa Crociere S.p.A.,

130 S. Ct. 2485 (2010) casts doubt on the continigddlity of Barrow. The Court disagrees.
In Krupski, the Supreme Court held that thg keguiry under Rule 15(€¢))(C)(ii) is “whether
[the defendant to be added] knew or shoulkhenown that it would have been named as a

defendant but for an error.” Id. at 2493 (emphasided). There, the plaintiff sued the wrong of

two interrelated, similarly-named corporate ges$i, and did not add the name of the proper
defendant until after the limitations period enxgoi. The Court of Appeals held that the
amendment could not relate back because the plaintiff was notified multiple times, prior to the
expiration of the limitations perd, of the existence of theqper corporate defendant. The
Supreme Court rejected thergument, reasoning that
[ijnformation in the plaintiff's possessn is relevant only if it bears on the
defendant’s understanding of whether ghaintiff made a mistake regarding the
proper party’s identity. For purposes oétlinquiry, it would be error to conflate
knowledge of a party’s existencetiwihe absencef mistake.
Id. at 2493-94._Krupski does not a&ap to alter the requiremengtithe plaintiff's failure to
name the defendant within the limitations pet@dattributable to a “mistake” in order to
warrant relation back under Rule 15(c)(1)(@) one court in this district has explained,
Krupski would not seem to undermine the holding of Barrow:
[The Krupski] Court determined that aapitiff's mistake to sue the wrong party
is still a mistake even if the party’s identity was—literally—right before the
plaintiff's eyes. . . . _Krupski merely picks up where Barrow left off. Barrow
asked whether a mistake has been committed; Krupski assumes the presence of a

mistake and asks whether it is co@ by Rule 15(c)(1)(C)(ii). Therefore,
Barrow s holding that a lac&f knowledge is not a reiake is still intact.

Dominguez v. City of New York, 2010 WL 3419677 *at(E.D.N.Y. 2010). Accordingly, even

after Krupski, Felmine’s amendmentréeemains time-barred under Barrow.



The Court is also unpersuaded by Felmindlseiaspecious contention that because he
was in possession of arrest paparkvmentioning Officer Markardtrior to the expiration of the
limitations period, he, like the plaintiffs in Kpski, made a “mistake concerning the proper
party’s identity,” because he sunderstood the role that Markapdayed in the conduct giving
rise to the claims. See Krupski, 130 S. CR484 (“A plaintiff mayknow that a prospective
defendant—call him party A—exists, while errondguzelieving him to have the status of party
B.”). Here, Felmine did not, as in Krupskiake a mistaken choice between alternative
defendants based on a misunderstanding of theiltyalhie failed to add two defendants within
the limitations period due to hiiack of knowledge regarding theeidtities of the officers that

arrested him._See Rodriguez v. CityN#w York, 2011 WL 4344054t *9 (S.D.N.Y. 2011)

(“The plaintiff here, unlike the plaintiff in Krupskdid not have the requisite information to sue
the correct party. Therefore, on these factsipiki does not controha Barrow should apply to
bar plaintiff's proposed amendment.”). Thatmgse discovery document mentions the name of
one of those defendants does not alone ksttahat a qualifying “mistake” took place.

In sum, Felmine has not met the standardsdoonsideration, but even if the Court were

to reconsider its dismissal of the claimsimgt Markardt and Borrero, Krupski and Barrow

suggest that Felmine’s arguments for relabaonk under Rule 15(c)(1)(C) would not succeed.

The motion for reconsidetianh is therefore denied.

2 The Court also notes that to the extent some districthave carved out exceptions to the rule in Barrow based

on the facts of particular cases, see, e.g., Byrd v. Abate, 964 F. Supp. 140 (S.D.N.Y. 1997), that approach has never
been expressly endorsed by the Second Circuit and appears to be outside the scope of the plain terms of Rul
15(c)(1)(C).




b. ClaimsUnder the State Constitution

Although in his pre-motion letteFelmine only requested the@t’'s permission to file a
motion to reconsider the order dismissing ddfnts Markardt and Borrero, his motion papers
also argue for reconsiderationateparate portion of the Cosropinion. Felmine now argues
that his claims against the City of New Yarkder the New York State Constitution for cruel
and unusual punishment (art. 1, §\Gplation of equal protectiofart. 1, 8 11), and unreasonable
searches and seizures (art. 1, 8 12) weredpgsty dismissed as time-barred. Felmine argues
that the Court should have applia three-year limitations peridd his state constitutional tort
claims, and should have found that thesentdaivere not subject to a notice-of-claim
requirement. The Court declines to state these claims for several reasons.

To begin with, Felmine had every opporturtidyraise this issue at summary judgment
and failed to do so. Felmine’s complaint purpottedaise state law &ims for false arrest,
malicious prosecution, assault, intentional ardligent infliction ofemotional distress,
negligent hiring, and the above-mentioned claims under the state constitution. In the defendants’
motion for summary judgment andpig, they argued that all of Feine’s state law claims, with
the exception of his state malicious prosecutiamt| were barred by the statute of limitations
applicable to tort actions agairibe City or its employees. Thefdadants stated that this statute
of limitations was one year, but cited to a psoan of the General Municipal Law providing a

one-year and ninety-day statutdliafitations for civil actions aginst employees of the City of

New York. (See Defs. Mem., at 30 (citing N®en. Mun. L. 8§ 50-k(6)); see also N.Y. Gen.

Mun. L. 8 50-i (providing one-year ninety-day sit&t of limitations for actions against a city,

county, town or village). The defendants alsguad that Felmine’s failure to file a notice of



claim within 90 days after the claims arose \aated dismissal of the state law claims. (See
Defs. Mem., at 30-31.)

In his opposition to summary judgment, Felemaxpressly stated that the applicable
statute of limitations period forladf his state law claims was ogear and ninety days. (See PI.
Opp., at 31.) The only arguments he offered fienlee of the timeliness of these claims were
that the charges against him were not dismissed until June 10, 2009 (seemingly an argument
about claim accrual), and that he had indéled f notice of claim on August 28, 2009. (Id. at
31-32.) Inits September 29, 2011 Order, the Coeid that, pursuant to this one-year ninety-
day limitations period, all the state law clai(egcept the state malicious prosecution claim)
were time-barred, because they had accrued anceexpell before the filing of this action or
the filing of a notice of claimThe state law claim for mal@us prosecution was timely but was

dismissed on the merits. Felmine, 2011 WL 4543268, at *24-25.

Given Felmine’s concession during the summadgment briefing that all his state law
claims were governed by a limitations period oé gear and ninety days, the Court is hardly
sympathetic to his assertion thiaé Court should now apply a diféat limitations period to the
state constitutional claims. nder the standards for reconsatésn recited above, the Court
doubts that a plaintiff's belatembjection to a statute of limitains period that he previously
conceded presents an appropriatesfsireconsidering a dismissed claim.

Furthermore, Felmine’s motion for reconsideration of the state constitutional claims is
untimely. Local Civil Rule 6.3 provides thatparty must give notice of a motion for
reconsideration within 14 daystaf entry of the Court’s ordeBecause Felmine did not indicate
in his pre-motion letter that he would be moviogreconsideration dhe state constitutional

claims, this aspect of the instant motiomigimely under Rule 6.3. “There is authority among
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district courts in the SecondrCuit that the untimely filing of a motion pursuant to Local Rule

6.3 is a sufficient basis for denial of the motion.” Cyrus v. City of New York, 2010 WL 148078,

at*1 (E.D.N.Y. 2010) (colletng cases). However, evassuming reconsideration is
appropriate here, the Court declines to reinstate the state constitutional claims.

As the defendants now argue, New York courts will only imply a private right of action
under the state constitution where no alternatiaeedy is available to the plaintiff. See

Martinez v. City of Schenectady, 97 N.Y.2d 88,(2001) (indicating that state constitutional

tort is a “narrow remedy” and recognition of a constitutional tort claim is not necessary where

the claimant has an alternate “avenue ofessll); Waxter v. State of New York, 826 N.Y.S.2d

753, 754 (3d Dep’t 2006) (“[A] private right of agti for a violation of the N.Y. Constitution is

unavailable where an alternative remedyexists.”); Bullard v. State of New York, 763

N.Y.S.2d 371, 678-79 (3d Dep’'t 2003). Accordingtelmine does not appear to contest that
state constitutional tort clainagainst the individual defendamt®uld not be recognized, due to
the availability of several causes of action untl2U.S.C. § 1983 (most or all of which were

asserted in this action). See, e.q., €ov. City of Mount Vernon, 41 F. Supp. 2d 439, 447

(S.D.N.Y. 1999) (declining to iply state constitutional tort where plaintiff has available

remedies under § 1983); Coakley v. Jaffe, 49 F. Supp. 2d 615, 629 (S.D.N.Y. 1999) (same);

Wahad v. F.B.l., 994 F. Supp. 237, 240 (S.D.NL¥98) (holding that “the existence of

alternative damage remedies under Section 198atsvihe need to imply a private right of
action” under state constitution). Rather, Fekmimgues that the Couwthould allow him state
constitutional tort claims against the CityNéw York, because under state law such a claim

could proceed under a theory of respondepésar, which is not recognized under § 1983.
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As an initial matter, Felmine declineseevto address why claims under New York’s
equal protection and cruel and unusual punishipenisions would be vidb, given the Court’s
holdings at summary judgmentth(1) the 8 1983 claims relat¢o delayed medical treatment
and conditions of confinement were rooted indhe process clause for a pre-trial detainee, not
the prohibition on cruel and unusual punishmesmsl, in any event could not survive summary
judgment, see Felmine, 2011 WL 4543268, at *20&21t (2) that any kgations of racial
discrimination were wholly conclusory and urebd survive summary judgment, see id. at *23,
29. It thus appears from the outeat the only potential stat®nstitutional claim that could
survive at this stage would be one groundedghireasonable searches and seizures, since the
surviving § 1983 claims in this case are fdséaarrest, unlawful entry, and excessive fdrce.

The Court also observes that at least anetdn this circuit has rejected the argument

that the lack of respondeatperior liability under § 1983 maké&san unacceptable alternative
remedy to a state constitutional tort. Séaghad, 994 F. Supp. at 2404 (rejecting argument
that 8§ 1983 cannot be deemed ari€'etive substitute” for a statenstitutional tort because it

does not provide for respondeat superior liabbi¢écause the alternatemedy “need not provide

the exact same standard of relief in ordgprwvide an adequate remedy that would vindicate
Plaintiff's . . . claims”). The one case that Felenialies upon for the pposition that the lack of

respondeat superior liability uad§ 1983 alone warrants an implistate constitutional remedy

against the City cited no case law in suppothat conclusion. See Vilkhu v. City of New

York, 2008 WL 1991099, at *9 (E.D.N.Y. 2008)oreover, Felmine does not attempt to

explain why his interests would not have beeeqately vindicated in timely common law tort

% To the extent Felmine attempts to assert a claim under the anti-discrimination clause &fkirf.the New York

Court of Appeals has already held that this provision requires enabling legislation and does not itself give rise to a
cause of action. See Kalsi v. N.Y.Tansit Auth., 62 F. Supp. 2d 745, 761 (E.D.N.Y. 1998); Brown v. State, 89
N.Y.2d 172, 190 (1996).
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claims, such as false arrest or battery, Whiguld have proceeded against the City on a

respondeat superior theory under state lage Waxter, 826 N.Y.S.2d @b4 (“[A] private right

of action for a violation of the N.Y. Constitan is unavailable where an alternative remedy,

such as, among other thinggsanmon-law action for damagessists.”); Holland v. City of

Poughkeepsie, 935 N.Y.S.2d 583, 590 (2d Dep’t 20TI)he City may be held vicariously
liable under the state law claim for torts comnaitby [the individual defendant] acting within
the scope of his employment.”). In any evewgn if the Court were to find that a state
constitutional tort could plausly be recognized in this caghe claim would fail for Felmine’s
failure to file a timely notice of claim.

Felmine appears correct in his newly asskergument that arge-year statute of

limitations governs state constitomial tort claims._See 423 Sol#hlina Street, Inc. v. City of

Syracuse, 69 N.Y.2d 474, 482, 486 (1986); Duynez, 2010 WL 3419677, at *1; Schiller v.

City of New York, 2008 WL 200021, at *9 (SIN.Y. 2008). However, the Court is not

persuaded that the 90-day notice-of-claim reaquoéet for tort claims against municipalities is

inapplicable to these claim$n 423 South Salina Street, Inc., the New York Court of Appeals

indicated that a notice of ctaiwas required for state constitunal torts, 68 N.Y.2d at 498 n.5
(“such claim as the complaint asserts based erstate Constitution &lso barred by reason of
the failure to give notice of claim”), and coumsthis circuit have found that rule controlling, see

Pratt v. Indian River Cent. School Dis2Q11 WL 1204804, at *7 (N.D.N.Y. 2011) (“The New

Court of Appeals has held that the notice4aiira provisions of the General Municipal Law §
50-i are applicable to a causeaation for ‘constitutional tortsh violation of the New York
State Constitution. As a result, tBeurt finds that Plaintiffs' failureo file a notice of claim is

fatal to Plaintiff A.E.P.'€laim.”); Pastolrello v. Cityf New York, 2001 WL 1543808, at *9

13



(S.D.N.Y. 2001) (holding that dendants were “correct” in thecontention that the notice-of-
claim requirement in 8 50-i applied to state ciagonal tort claim). The New York cases that
Felmine cites, which hold thatnotice of claim is not reqad for civil rights actions under
Executive Law § 296 or Civil Rights Law 8§ 40-ceanapposite, because those statutory causes
of action are not considered tort claims that trigbe notice-of-claim statute at all. See Alaimo

v New York City Dept. of Sanitation, 611 XS.2d 245 (2d Dep’t 1994Mills v. County of

Monroe, 453 N.Y.S.2d 486 (4Dep’t 1982); see also Rta2011 WL 1204804, at *7.

Here, Felmine’s only viable claims are unsfienably grounded itort, and thus the
Court adheres to its prior conclusion thatodice of claim would be required. While the
applicability of the notice-of-claim requiremenotstate constitutional torts may perhaps suffer
from a “lack of clarity in New York law,” the @urt finds it would be iappropriate to alter its
prior conclusion based on a motion for recoasation that suffers from all the additional

infirmities described above. See Mosdos Chofgtaim, Inc. v. Village of Wesley Hills, 2011

WL 4445626, at *24 (S.D.N.Y. 2011) (court ordeéiferrther briefing on the issue of whether
claims brought under the state ctitagion were subject to the tice-of-claim requirement and

plaintiff then conceded that 423 S. Salina St. isggbsuch a requirementl.is undisputed that

Felmine did not file a notice of claim withe City until August 28, 2009—over two-and-a-half
years after the arrest at issue. Thus, to thené¥elmine were able to state constitutional tort
claims against the City arising out of thosemtg, they would fail tcomply with the 90-day
notice requirement in 8§ 50-i.

For all the foregoing reasons, Felmine’s motior reconsideration of the Court’s order

dismissing his state constitutional toldims against the City is denied.
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1. CONCLUSION

For the reasons stated, Felmine’siom for reconsideration is denied.

SO ORDERED.

Dated: Brooklyn, New York
June 4, 2012

/sl

Gxrol Bagley Amon
ChiefUnited StateDistrict Judge
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