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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

EMMANUEL ST. JEAN
Plaintiff

-against : OPINION AND ORDER
09€V-3782(DLI)(LB)

UNITED PARCEL SERVICE GENERAL
SERVICE CO., and UNITED PARCEL
SERVICE, INC,
Defendars.
DORA L. IRIZARRY, United States District Judge:

Plaintiff Emanuel St. Jedorought the instant complaint against defendamised Parcel
Service General Service Co. and United Parcel Service, (d¢PS”), (collectively,
“Defendants”), alleging that Defendantkegally imposed discifine and supported a hostile
work environmenbased on Petitioner’s ragcand in retaliation for Plaintiff lodgingomplaints
within the company and labor union, and with ti&tional Labor Relations Board (“NLRB”)
and Equal Employment Opportunity Commassi(“EEOC”). Specifically, Plaintiff claimsrace
discrimination, hostile work environment and retaliation in violaté@n(i) Title VIl of the Civil
Rights Act of 1964, 42 U.S.C. 2006eseq. (ii) the Civil Rights Act of 1866, 42 U.S.C. § 1981
(“Section 1981"); (iii) the New York State Human Rights Law (“NYSHRILR)Y. Exe. L. § 290
et seqg.and (iv) the New York City Human Rights Law (“NYCHRL"), N.Y.C. Admin. C&li8-
107, et seq Defendars move for summary judgment pursuant to Rule 56 effederal Rules

of Civil Procedure" Plaintiff opposes. For the reasons set forth beefendants motion is

granted in its entirety.

1 In their motion for summary judgmerbefendants claim that some of Plaintiff's claims are
time-barred under certain statutesSeéBrief in Support of Defendant United Parcel Service,
Inc.’s Motion for Summary Judgment (“Def. Mem.”) at 10.) While some claims trbighime
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BACKGROUND

Plaintiff, an African American maldegan his employment f@efendars on or around
January 2002as a parttime sorter in Defendamst facility in Maspeth, New Yorkand was
advanced to a fuliime sorter position in June 2008. (Plaintiff's 56.1 Statement (“PIl. 56.1") at 1
6, 9; Defendant’s 56.1 Statement (“Def. 56.1") at 1; &€ &tification of Wendylohnson Lario
(“Lario Cert.”) Ex. A,May 11, 2010 Depositionf Plaintiff (“PIl. Dep. I) at42, 121) Plaintiff
is currentlyemployed as a fulime rter and has received all contractually agreed raidels. (
56.1at{ 10; Def. 56.%t T 10)

l. Pre-2008 I ncidents

In September 200FRIaintiff's former supervisor,Russell Morrill (Caucasin), verbally
reprimandedPlaintiff for taking excessively long breaks violation of thecompany’srule
providing parttime employees with one i@inute break ané€ull-time employees with ong5-
minute break (Pl.56.1 at 1 1820; Def. 56.1at 1 1820) In addition Morrill suspended
Plaintiff for calling in sick and not reporting to work on an unspecified day. (Pl. Dep. 1 at 48.)

At some point prior to 2008pr four consecutive day®laintiff wore at-shirt with the

” o LEITH

words “[n]agging,” “asinine,” “incompetent,” and “E. coli.” written next éach letter othe
name “Nicol€; which referenced Nicole Rochester, Plaintiff's supervadhe time.(Def. 56.1
at 11 13, 14; PI. 56.1 at 11 13, 14rio Cert. Ex. B,June 8,2010 Deposition of Plaintiff
(“Pl. Dep. 27) 395-402) Dave McKenna, Division Managenld Plaintiff to stop wearing the
shirt, and the shirt was confiscatedPl.(Dep. 2at 399-402) Management alsdisciplined
Plaintiff for workplace violence andllegedly spittingat a ceworker, which Plaintiff denies

(Def. 56.1 at 1 15, 17; PI. 56.1 at 11 15, 17; PI. Dep. 2 at 393-95.)

barred, others ecwededly areot. See id. Accordingly, in the interest of judicial economyg, a
the court grants Defendants’ motion for summary judgment in its entiretgl bastne merits of
the case, it declines to address the timeliness of Plaintiff's claims.
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Plaintiff filed two complaints with Defendants’ Corporate Help Line 2005
complaining that his supervisors are harassing him by, among other things, rfgllowi into
the restroom, singling him out for discipline, and reprimanding him for variousssacluding
excessre bathroom breaks. (Lario Cert. Exs. G, H.) The complaints do not claim thatasice w
the basis for any of the supervisory or disciplinary conducgee(id. Also, dthough
undocumented in official grievances, Plaintiff also states that Morrikaegly referred to
Plaintiff as a “parrot,” while another supervisor called Plaintiff a “fagg@®l. Decl. at 1 9
. 2008 Incidents

A. “15-minute Rule”

In response ta string of deliveryvehicle thefts at the Maspeth facilitipefendants
formalized what is ow known as the “IBninute rul€, which prohibits employees from
remaining at the Maspeth facility for more than 15 minutes #feeend other shift unless thg
havea legitimate workrelated reason to do soLafio Cert. Ex. D, June 23, 2010 Deposition of
Daniel Daly (‘Daly Dep?) at 5153, 5859; Lario Cert. Ex. E, June 30, 2010 Deposition of Barry
Bragton (‘Bragton Deg) at 5862) Although the rule was implemented in the summer of 2008,
Plaintiff alleges thaDefendant did not issue an official notice of the requirement until October
2008. (PIl.Decl. 1 28 Ex. 2 Pl. Dep. 1 at 164).

Plaintiff violated the 18ninute rule omat least sixdocumented occasions, including:

(i) August 28, 2008whenPlaintiff clocked out at 3:26\.M. and reported to the guard booth to
exit the facility at 5:05A.M., (Pl. 56.1 at | 32; Def. 56.1 at | Rertification of Micala

Campbell Robinson (“Robinson Cert.”) Exs. A); @i) August 29, 2008 wheRlaintiff clocked

2 Plaintiff's papers incorrectly state that the events occurred on October 28, 20atif{BI
Memorandum of Law in Opposition to Defendants’ Motion for Summary Judgment (“Pl. Opp.
at6.) The Compliance Report from defendant’'s Corporate Help Line tedi¢hat the events
occurred on August 28, 2008 and were reported by plaintiff on August 29, 2008. (Lario Cert.
Ex. L.)



out at 3:43A.M. and reported to the guard booth at 48#., (Pl. 56.1 at § 35; Def. 56.1 at
35; Robinson Cert. Exs. A, Bee alsd?l. Decl. at{] 4244), (iii) August 30, 2008vhenPlaintiff
clocked out at 4:4A.M. and reported to the guard booth at 52&84., (Pl. 56.1 at  38;
Def.56.1 at 188; Robinson Cert. Exs. A, (iv) September 5, 2008 whétaintiff clocked out
at 3:34 A.M. and reported to the guard booth at 4:19 ARI.56.1 at  41; Def. 56.1 at | 41,
Robinson Cert. Ex®8, 1); (v) October 11, 208 whenPlaintiff left the facility four hours after
clocking out, (Robinson Cert. Ex.; 8ee alsd.ario Cert. Ex. V at UPS3and (vi) December 5,
2008 whenPlaintiff left the facility two hours after clocking qugRobinson Cert. Ex. ;EPI.
Dep.1 at 254.

After Plaintiff's first violation, Security SupervisoGary Depoto (Caucasigmerbally
remindedPlaintiff of the 15minute ruleand upon Plaintiff'ssubsequentailure to leave the
premises, Mr. Depotoalled the police who escorted Plaintiff out of the faciWvishout arresing
him. (Robinson Cert. Ex. A; PDecl. atf147, 48; Def. 56.1 at {1 35, 36; Deposition of Gary
Depoto (“Depoto Dep.”at 9192; Certification of Douglas Trandiak (“Trandiak €8 | 5.)
Although Plaintiff filed grievance alleging “intimidation and harassment” reldteo Depoto’s
verbal reprimand and cab the police Plaintiff did notallege thatacewas a basis for poto’s
conduct. (Pl. Dep. &t139-40; Lario Cert. Ex4, J.)

Plaintiff was issued a 7Bour notice of disciplindor his second violation of the 15
minute rule (Pl. 56.1 at] 37; Def. 56.1 at § 37Lario Cert. Ex. V at UPS3 Plaintiff
subsequentlyiled grievanceshat included complaints dfarassmet based partly on the 72-hour
notice of discharge imposed on him. (Lario Cert. Exs. L, NEQllowing Plaintiff's third
violation of the 15minute rule Sort Manager Darnell Pottinger (African American), issted

Plaintiff a second 7-hour notice of violation, including the possibility of discharge. (Def. 56.1



atq 39; Pl. 56.1 at  39; Lario Cert. Ex. V at UPS3; Trandiak Cert. gt P6.Septembet1,
2008, Division Manager Barry Bragton (African American), suspended Plabdged on
continued norcompliance with the Hminute rule however, the Union challenged the
suspension and thmatterwas docketed for arbitrationlLario Cert. Exs. Gty 29, T; PI. Dep. 1
at 26263, Trandiak Certy 4) On October 11, 200&laintiff was issued a secondtioe of
discharge for leaving the facility four hours after clocking antl on November 19, 2008,
Plaintiff received a third notice of dischargé.ario Cert. Ex. V at UPS3; Robinson Cert. Ex) D.
On December 5, 200®Jaintiff received a fourth notice of discharge for leaving the facility two
hours after clocking out. (PIl. Dep. 1 at 2Bbbinson Cert. Ex. Esee alsdef. 56.1 at  46; PI.
56.1 at 1 46

Several other UPS employedslated the 15minute rule and were discipked; however,
they eventually complied. These employees includeomas Brooks (African American)
Keston Dick (African American)Philip Martorana (Cawsian) John Mendez (Hispanic)
William Lay (Caucasian)and Christopher Williamson (African Amerigan(SeeBragton Dep.
at 112-113; Daly Dep. 6Bl. Decl. aty 37; Robinson Cert. Exs. D, E, J, Kandiak Cert{ 18,
23, 24, 26, 32, 34.)

B. Guard Booth Incident

Defendanteemploy a “Clean In/Clean Out” Policy for employees who work inside the
Maspethfacility, which requires those employees to pass through a metal detector uporiarrival
and departurérom the facility. (Pl. 56.1 af] 64; Def. 56.1 af] 64;Lario Cert. Ex. Q; Robinson
Cert. Ex. M) If an employee sets off the metal detector, thel@yep is instructedo sit on a

bench and remove his or her shoes for a secondary inspection. (Pl. Dep. 2 at 338; Robinson Cert.



Ex. M.) Employees who work on the outside, such as Drivers, are not subject to the same
security policy. (Def. 56.1 at  65; Lario Cert. Ex. Q.)

In November 2008Plaintiff set off the metal detector while exiting the faciligo
Security SupervisoDavid McGinnis (Caucasianinstructed Plaintiff to remove his shoes.
(PIl. Dep.2 at 338; Robinson Cert. Ex..MPlaintiff did not comply, andlaimsthat he requested
the presence of a Shop Steward to which McGinnis responded, “No shop steward . . . . You
either take off your shoes or you could leave and you'll yase job.” (PIl. Dep. 2 at 3389.)
Plaintiff waited approximately 25 minutes before Shop Steward Martorana aoiveid own
accord at which timePlaintiff submitted to a second wand test and was allowed to leave the
guard booth. (Declaration of Sandra D. Parker in Opposition to Defendants’ Motion fo
Summary Judgment (“ParkBrecl.”) Ex. 10; Pl. Dep. 2 at 345.)

As Plaintiff was leaving, Martorana heard McGinnis state, “[tlhat guy right there is a
piece of shit.” Pl. 56.1 atf] 72; Def. 56.1 af 72; Pl. Dep. 2 at 3486.) Plaintiff filed a
complaint with the Corporate Help Line regarding McGinnis’s unprofessional corfguncal of
shop steward representation, and referendddmtiff as a “piece of shit.” (Pl. Dep. 2 at 345
46.) Management met with McGinniwho wrote a statenmé acknowledging his poor judgment
and conductand placed the statement in personnel file. (Pl. 56.1 §t73; Def. 56.1 af] 73;
Daly Dep. at 99101, 104.) Plaintiff filed a grievance regarding McGinnis’s refusal to provide
Plaintiff representatiomwhen he requested a shop steward after being asked to take off his shoes
at the guard booth. (Lario Cert. BX; see also idEx. S Robinson Cert. Ex. M.)

C. Cell Phone Incident

Plaintiff alleges that o or around November 2009, he was asked by a supervisor to put

his cellular phone awayeven though Jenny Martinez, a Hispanic employee, was not required to



do the same. (PIl. Dep. 1 at.)YPlaintiff claims that heasked the supervisor whether Martinez
would be held to the same standard, upon which Martinez “just started bekamngfiff and
called him the “Aword.” (Pl. Dep. 1 a69-7Q ParkerDecl. Ex. 6) Plaintiff assertghat after he
entered the office of Shannon Williams (African American) to request §gdJartinez entered
the office andsaid “this['n-word’] is talking shit about me.” (Pl. Dep. 1@8-70; ParkeDecl.
Ex. 6; Trandiak Cert. at 1.p Plaintiff reported the incident to Security and the Union through a
written statement, liuhe alleges that there is no formal grievance on fildd. &t 73.)
Ms. Martinez denies having used tfreword” and witnesses to the incident stated that she did
not use that word. (PIl. 56.1%¥7; Def. 56.1 af| 77; Lario Decl. Ex. CJuly 7, 201Meposition
of William Leanues (“Leanues Dep.”) atl-74.) After an investigation, no disciplinary
measures were taken against Ms. Martinez because there was no confirmatiomtdfsPlai
allegation. $eel.eanues Dep. at 714.)

D. Other Grievances

On Augus 27, 2008, Plaintiff clockedout and reportedly saw namion members
completing Union work, in violation dDefendantsCollective Bargaining AgreementGBA”).
(PI. Decl. at 1 31, 32.) Plaintiff inquired whether he could perform the wgaakd also wht the
names were of the workers so that he could file a proper Union grievddcat §32) During
the inquiry, Depotallegedly approacheBlaintiff and questioned him in order to find out if he
was adhering to the ifinute rule. Id. at 11 32, 33, 34.) Depotben calledShop Steward
Keston Dick (African American) and informdelaintiff that he was being issued a-lf@ur
notice of discipline. 1¢l. at 1 34) However, &er Dick challenged the discipline, Depoto
withdrew the threatrad remindedPlaintiff of the 15minute rule. Id.) As a result of this

incident, Plaintiff filed a grievance formalleging that “Mike Shaft and [G]ary [Depoto]



conspired to intimidate and harass [Plaintifff and keep [Plaintiff] from cgstag [his]
cortractual right to a grievance(Lario Cert. Ex. L.)

Plaintiff also claimsthat, on August 28, 2008, Depoto commentedPtaintiff's work,
stating “[ljook at that handling. Who's better than you, nobody[]” or alternativelkinrga
cowboy sounds. R]. Decl.at{ 4Q) Later,Plaintiff was summoned to a meeting with Supervisor
Stalyn Lopez, Depoto, Harrington, and Martorarfed. at 43 see also idat 141, 42, 44
Depoto accuse®laintiff of leaving his post without permissionrfive minutes between 1:34
1:39AM and sought to impose discipline &aintiff for “job abandonrant” and “theft of
company timé. (Id. at 11 43, 44 45) Plaintiff admits to using the restroom at that time, but
claims that he followed standard procedure for the situation because he could not loeate Lop
his supervisor, to request permission. (Pl. Decl. at § 41, 42.)

On August 29, 2008, Futime SupervisoEric Harrington (Caucasiangould not locate
Plaintiff in his work area, so lhrequested assistance fraepoto, who searched the building and
discoveredPlaintiff in the bathroom. (Depoto Dep. at-92; Daly Dep. at 332; Bragton Dep.
at 101-103; Tandiak Cert. at {s&e alsdl. Decl. at 1 41-45.) Harrington issuddintiff a 72-
hour notice of discipline for job abandonment and stealing company time. (Pl. 56.1, &€§f.59
56.1 at 1 59. Plaintiff filed areportwith the Corporate Help Line regarding timgident. (Lario
Cert. Ex L.) Defendants clainthat Plaintiff took excessively long restroobreaks, ranging
from 2025 minutes in certain instances. (Def. 56.Y &6; PIl. 56.1 afl 56 see alsdl. Dep. 1
at 8391) Other supervisors such as Patrick Piteo (Caucasian) and Wililismsttempted to
discipline Plaintifffor similar reasos (Def. 56.1 atf 60; PIl. 56.1 af] 60;PI. Dep. 1 at 9®1,

93, 98-99; Lario Cert. Exs. U, V, W; Trandiak Cert. 11 9) 17.



On or about September 26, 20@8aintiff was accused by Harrington of using earphones
in violation of UPS policy. Rl. Decl. at 1 8.) Plaintiff claims that he complied with
Harrington’s request to remove an earphone, but that Harrington ignored the equivalent earphone
use by other employeesldy( Plaintiff claims thatDepoto was present during the incident and
threatened to takawayPlaintiff’'s phone rights. I¢. at 1 59, 60)

On November 21, 200&laintiff was summoned to a meetjngttended by Depoto,
Williams, Martorana, and Sort Manager Darnell Pottinger (African Ameyicnwvhich he was
asked to report his knowledge ari altercation between two UPS employe@d. at ] 64 65)
Plaintiff stated he had no knowledge of the incideid. gt 1 65.) On November 25, 20G8ter
again denying knowledge of the incideDaly placedPlaintiff on notice of discharge for Iyg.

(Id. at § 66.) On October 5, 2009Plaintiff was scheduled for arbitration of his notices of
discharge relating to the alleged lying incident andaribute rule violationshowever, in lieu of
arbitration, Plaintiff agreed to and served a-dag suspension to settle the pending notices of
discharge.(Id. at  73.)

E. NLRB and EEOC Charges

On November 19, 200&laintiff submitted an intake questionnaire to the EE@C
which he reported thaton August 27, 20Q8he was harassday his supervisors for inquiring
about the nomnion workers performing Union work, and on August 28, 2008, he was followed
into the bathroom by Depoto, denied his right to Union representation and escorted off the
premises by policeLério Cert. Ex. Psee alsdRobinson Cert. Exs. Q, RRarker Decl. Ex. 4
Plaintiff alsoalleged in his report thahe enforcement of th&5-minute rulewas discriminatory

andthat “Tomas Brooks,” m African American mad, and Martoranaa Caucasian malaere



treated the samas Plaintiffexcept police were never called to escort them out of the Maspeth
facility. (Lario Cert. Ex. P.)

On November 24, 200®Iaintiff filed a chargewith the NLRBalleging thaton or about
August 27, 2008, Depoto engaged in unlawful conduct including preveRtaigtiff from
performing Union work, harassirijaintiff by calling the police, and issuirigjaintiff notices of
discipline and dischargeld( Ex. N.)

DISCUSSION

Summary Judgment Standard

Summary judgment is appropriate whetbe* movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfdaw
R. Civ. P.56(c). The court mustiew all facts in the light most favorable to the nonmoving
party, but “only if there is &enuine’ dispute as to those factsScott v. Harris 550 U.S. 372
380 (2007). “When opposing parties tell two different stories, one of which is blatantly
contradicted by the record, so that no reasonable jury could believe it, a coudt sbioatiopt
that version of the facts for purposes of ruling on a motion for suypnjudgment.” Id. A
genuine issue of material fact exists if “the evidence is such that a reasonableujdryeturn a
verdict for the nonmoving party.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).
The nonmoving party, however, may not rely on “[c]lonclusory allegations, conjecture, and
speculation,”Kerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998), but must affirmatively
“set out specific facts showing a genuine issue for triggd. R. Civ. P. 56(e). “When no
rational jury could find in favor of the nonmoving party because the evidence to supporeits cas
is so slight, there is no genuine issue of material fact and a graummary judgment is
proper.” Gallo v. Prudential Residential Servs., Ltdstip., 22 F.3d 1219, 1224 (2d Cir. 1994)

(citing Dister v. Cont’l Group, In¢.859 F. 2d 1108, 1114 (2d Cir. 1988)).
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. Title VIl Race Discrimination Claim

A. Legal Standard

Under Title VII, it is “an unlawful employment practice for an employer . to
discriminate against any individual with respect to his compensation,,teonditions, or
privileges of employment, because of such individuahce, color, religion, sex, or national
origin.” 42 U.S.C. § 20002(a)(1). To prevail against a motiofor summary judgment in a
discrimination case, thelaimantmust satisfy the threpart burdershifting test laid out by the
Supreme Gurt in McDonnell Douglas Corp. v. Gregdll U.S. 7921973) “[A] plaintiff first
bears theaninimal burden of setting out prima faciediscrimination case.”"McPherson v. New
York City Dept. of Educ457 F.3d 211, 2152d Cir. 2006) (citations and internal quotation
marks omittell To establish aprima facie case of race discrimination, a plaintiffiust

demonstrate that: (1) he was a member of a protected class; (2) he was qualifiedjdb;

(3) he suffered an adverse employment action; and (4) the adverse action occurred under

circumstances giving rise to an inference of discriminati@ollins v. N.Y. City Trans. Auth.
305 F. 3d 113, 118 (2d Cir. 2002).

A plaintiff sustains an adverse employment action if he or she endures a
materially adverse change in the terms and conditions of employment. To be
materially adversel[,] a change in workinghddgions must be more disruptive than

a mere inconvenience or an alteration of job responsibilities. A materially
adverse change might be indicated by a termination of employment, a demotion
evidenced by a decrease in wage or salary, a less distingtitbed material

loss of benefits, significantly diminished material responsibilities, or atlderes

... unigue to a particular situation.

Galabya v. New York City Bd. of EJu202 F. 3d 636, 640 (2d Cir. 2000).
A plaintiff may raise an inference of discrimination by showing that thdamptreated
the plaintiff less favorably than employees outside the plaintiff's pedegroup, who are

similarly situated to the plaintiff in all material respec@taham v. Long Island R.R230 F.3d

11



34, 3940 (2d Cir. 2000).1f the plaintiff successfully establishegpama faciecase, the plaintiff
“is then aided by a presumption of discriminatioleasthe defendanproffers alegitimate,
nondiscriminatory reasofor the adverse employment action, in which event, the presumption
evaporates and the plaintiff must prove that the empleymoffered reason was a pretext for
discrimination” McPherson457 F. 3d at 215.

Although “[tlhe Second Circuit has stated thdistrict courts should beparticularly
cautious about granting summary judgment to an employer in andization case when the
employers intentis in questiorf, summary judgment isuch a case may still be warrantethe
plaintiff relies “on conclusory allgations of discrimination and the employer provides a
legitimate rationale for its condutt Figueroa v. New York Health and Hospitals Cof00 F.
Supp.2d 224, 22728 (S.D.N.Y. 2007) (internal citations and quotation marks omjtsed) also
Drummondyv. IPC Intern., Ing. 400 F. Supp. 2d 521, 528 (E.D.N.Y. 2005) (“[T]o rebut an
employer’'s proffered noediscriminatory rationale for its actions and withstand summary
judgment, a plaintiff must present more than allegations that are conclusory apgates! by
evidence of any weighi) (citation and internal quotation marks omitted)his is because, as
the Second Circuit has stated, ‘[tjhe summary judgment rule would be rendelled staf the
mere incantation of intent or state of mind wouldrape as a talisman to defeat an otherwise
valid motion®” Id. at 228(quotingMeiri v. Dacon 759 F. 2d 989, 998 (2d Cir. 1985)).

B. Analysis

Here, Plaintiff fails to establisha prima faciecase of discrimination because he fails to
demonstratehat he suffered an adverse employmaction other than, perhaps, the eday
suspension in 2008pr that the disciplinary actios taken against Plaintiff by Defendants

occurred under circumstances giving rise to an inference of discriming®lamtiff concedes
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that he is still employedy Defendants has not been transferred from his positeord has
received all contractually guaranteed raise®l. 6.1 at 1 10; Pl. Dep. 1 at 124Merely
receiving warnings and other disciplinary noticespeciallyfor behavior that violated company
rules deesnot constute “a change in working conditions [thed] more disruptive than a mere
inconvenience.” See Galabya202 F.3d 636 Mark v. Brookdale Univ. Hosp.2005 WL
1521185 at *19(E.D.N.Y. June 22, 2005“[DJisciplinary notices, threats of disciplinary action
and excessive scrutiny generally do not constitute adverse employmemisdgti The other
actionsPlaintiff complains of- having to take his shoes off in a guard booth on a rainy(skeg,
Pl. Dep. 2 at 338, 344; Robinson Cert. EX), Meing called a “piece of shit(seePl.56.1 atf
72; Def. 56.1 at | 72; PIl. Dep. 2 at 345, being called the “word,” (seePl. Dep. at 6970;
Parker Decl. Ex. 6), and being investigated for theft of comperey (seePl. Decl. at 1 43, 44,
45) — alsodo not constitute adverse employment actio8ee Sank v. City Univ. of New Y,ork
219 F. Supp. 2d 497, 503 (S.D.N.Y. 2002) (“[Nésterything that makes an employee unhappy
is an actionable adverse action.”Yhus, Plaintiff has not suffered any adse employment
action other than, arguablyhe oneday suspension Plaintiff agreed to as settlement of two
disciplinary charges that had been pending against him since 2008.

However, even ifthe oneday suspension constitutes an adverse employment action,
Plaintiff does not establish an inference of discrimination as to the suspesmbion was agreed
to by Plaintiff in orderto settle several disciplinary chargeSee Jenking. New York fate
Banking Dep’t 2010 WL 2382417, at *80 (S.D.N.Y. Jun. 14, 2010) (finding a frday
suspension negotiated by the union, among other penalties, was insufficientbtshesta

inference of discrimination). Plaintiff does not provide any factual allegatmrsipport a
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finding that the suspension was in any way based on Plaintiff's®ratecordingly, Plaintiff
fails to demonstrate grima faciecase of race discrimination.

Evenif Plaintiff could make out g@rima faciecase of racial discriminatiomefendants
have met theiburden ofdemonstrating legitimate, nafiscriminatory reasons for imposing
scrutiny and disciplinary charges on PlaintiffSee Mark 2005 WL 1521185at *27
(“Unsatisfactoryjob performance is a legitimate nondiscriminatory ground for discipline
including suspensiof the plaintiff. The instant record gives no indication that Plaintiff
received reprimands or discipline from his superiors for any reason other than ¢esaddr
misconduct. Indeed, Plaintiff does not deny that he violated tmeidte rule by staying on the
work premises for more than 15 minutes after clocking seglfef. 56.1 at § 35, 38; PI. 56.1 at
11135, 38), took bathroom breaks in addition te bontractually guaranteed breasedPl. 56.1
at 1120, 56), or wore the-ghift containing offensive phrases regarding his female superior,

(P1.56.1 at 11 13, 14).

% The court also notes that Plaintiff fails to demonstrate that any othleedisciplinary actions
taken againshim by Defendants occurred under circumstances giving rise to an inference of
discrimination. Plaintiff's conclusory statements thanh-African American employeewere
treated differently thaPlaintiff are insufficient to establish an inference of disanettion (See
First Am. Compl. T 29, 31Holcomb v. lona College521 F.3d 130, 137 (2d Cir. 2009)
(“[e]lven in the discrimination context . . . a plaintiff must provide more than conglusor
allegations to resist a motion for summary judgment”) (citabomtted) Moreover, Shop
Steward Martorana’s assertions that Defendants enforced thminLfe rule differently
according to job title, and selectively against only 10 out of 500 individuals, faiige aa
inference of discrimination because job citisation is not a protected classSee Clemente v.
N.Y. State Div. of Parole684 F. Supp. 2d 366, 373 (S.D.N.Y. 2010) (“Employer
discrimination. . .based on .. nonenumerated factors, including union membership, will not
support a claim under Titell). Also, Martorana’s allegation of selective enforcement does not
suggest racial bias as the disciplined individuals are of various raesMédrtorana Decl. at
110.) Furthermore, Plaintiff fails to demonstrate the existence of “similidunigtal” employees
who were treated differently from himself. Even if Plaintiff's allegatiomgscaemployees Bill
Groll, Bill Lay and John Mendez, whom he alleges violated themittute rule without
consequencessé€ePl. Decl. at Y 27, 30, 36; Pl. Dep. 1146-17), were sufficient to show that
they were similarly situated to Plaintiff and to establish an inference of disctiomnRlaintiff's
claims would still fail for the reasons discussed in this Section.
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Plaintiff has not rebutted thessgitimatereasons withactualallegationghatin anyway
indicateDefendant acted with a discriminatory motivéee McPhersqm57 F.3d at 216 (“In a
discrimination case . . . we are decidedly not interested in the truth of theialegagainst
plaintiff. We are interested in whatotivatedthe emplogr.”) (citations and quotation marks
omitted); Forrester v. RaulandBorg Corp, 453 F.3d 416, 418 (7 Cir. 2006) (Wth respect to
pretext, “the question is never whether the employer was mistaken, crugicaheiut of his
head, or downright irrational in taking the action for the stated reason, but simphewtiet
stated reasowashis reason: not a good reasobnf the true reasor).” Accordingly, Plainiff's
race discrimination clairpursuant to Title VIfailsas a matter of law.

1. TitleVII Hostile Work Environment Claim

A. Legal Standard

Title VIl protects individuals from being subjected to a “discriminatonstile or
abusiveenvironment” in the workplaceHarris v. Forklift Sys Inc, 510 U.S. 17, 21 (1993)
(citation omitted). A work environment is “discriminatorily hostile” when (1) “the workplace is
permeated with discriminatory intimidation, ridicule, and insult that is sufficiesglyere or
pervasive to alter the conditions of the victim's employment and create anealosking
environment,’id. (internalcitations andjuotation marks omitted), and (2) “a specific basis exists
for imputing the conduct that created the hostile envirenirieethe employet,Schwapp v. Town
of Avon 118 F.3d 106, 110 (2d Cirl997) (citatiors and quotation marks omitted)This
standard for assessing a hostile work environment claim has both “objective antdivaibje
elements: the misconduct shown must be ‘severe or pervasive enough to create aelpbject
hostile or abusive work environmenaind the victim must also subjectively perceive that

environment to be abusive.Alfano v. Costellp294 F.3d 365, 373 (2d Cir. 2002) (quoting
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Harris, 510 U.S. at 21). The “mere utterance of an. . epithet which engenders offensive
feelingsin an enployee . . . is beyondifle VII's purview.” Harris, 510 U.S. at 2Xinternal
citations and quotation marks omittedjurthermore, the hostility must arise from the plaintiff's
membership in a protected clas§eeForts v. City of New York Dept. &orr., 2003 WL
21279439, at *4 (S.D.N.Y. June 4, 20@3\n environment that would be equally harsh for all
workers, or that arises from personal animosity, is not actionable under thegtitalsiatutes.”)
(citations omittedl

In order to establish a hostile work environméttie plaintiff must demonstrateither
that a single incident was extraordinarily severe, or éhseries of incidents wesaifficiently
continuous and concerted to haltered the conditions ofis] working environment. Cruzv.
Coach Stores, Inc202 F.3d 560, 570 (2d Cir2000) (citation and internal quotation marks
omitted). When evaluating a hostile work environment claim, the cowstlook at the totality
of the circumstances and may consider factors suchhasfreqiency of the discriminatory
conduct; its severity; wheth¢the condudtis physically threatening or humiliating, armere
offensive utteranceyhetherit unreasonably interferegith an employees’ work performang|
andwhat if any, psychologicaharmresulted.Harris, 510 U.S. at 23.

B. Analysis

Plaintiff contends that multiple incidents involving allegedly abusive comsnent
managerial discipline and close supervision rise to the level of a hostile workremgnt. In
particular Plaintiff claims thatthe following incidents spanningrom 2005 to 2009, are
sufficient to create a hostile work environme(it) in November 2005Plaintiff allegesthat
Supervisor Russell Morrill‘repeatedly referred toPlaintiff as a “parrot,” while another

unnamed supervisor referred Rtaintiff as a “faggot,” (Pl. Decl. at )9(2) in October 2008,
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Plaintiff alleges that Security Supervisor Depoto criticiZdintiff's work by either stating,
“[lfook at that handling. Wo’s better than you, nobody[ or making ‘towboy sounds,(PI.
Decl. T 40; (3) in November 2008Plaintiff claims that Security Supervisor David McGinnis
calledhim a “piece of shjt (Pl. 56.1 at | 72; Def. 56.1 at § 72; PIl. Dep. 2 at34®; and (4) in
January 2009)enny Martineallegedlyusedof the “nword” to refer toPlaintiff, (Parker Decl.
Ex. 6; Pl. Dep. 1 at 69-70).

Not only do thesespecificincidents, with the exception of the use of theword,” not
appear to be based on race, but thnot so frequent as to compel the court to view them as
permeating the workplaceSee Schwapd 18 F.3d at 110 (“[l[nstead of sporadic racial slurs,
there must be a steady barragk opprobrious racial commerits. (citations and internal
qguotation mark®mitted); Snell v. Suffolk Cnty782 F.2d 1094, 1103 (2d Cir. 1986) (“Casual
comments or accidental or sporadiconversation, will not trigger [Jrelief pursuant to [Title
VII].”) ; Wilson v. Consol. Edison Co. of N.¥ic, 2000 WL 335733, at *6 (S.D.N.Y. Mar. 30,
2000) (“[W]here claims are based on racist comments or slurs, a plaintifshmtmore than a
few isolated incidents of racial enmity . . .[, and] plaintiff's allegjadi of isolated encounters that
were not definitively discriminatory do not amount to severe and pervasive cdpduct

Furthermoreneither theclose supervision nor ttaiscipline administered by Defendants
risesto the level of creating a hostile work environmeihe conducPlaintiff alleges as hostile
is merely the disciplinaryaction taken by Defendants in response to Plaintiff's violations of
various workplace policies Moreover, Plaintiff has not alleged that he was physically
threatened, and he has failed to describerihow the conduct in question unreaably
interfered with his work. &ferring to Plaintiff with crude name understandably may have

“engendelred offensive feelings but the comments dbtnot significantly affect the conditions
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of employment to implicate Title VII."Harris, 510 U.S. at 21Dorrilus v. St. Rose’s Hom&34

F. Supp. 2d 326, 335 (S.D.N.Y. 2002) (calling plaintiff “El Negro” deemedfficiently severe

for hostile work environment claim)Beyond conclusomnl stating in theamendeatomplaint that

he suffered fromembarrassmenhumiliation, and anguishsgeFirst Am. Comp 11 28, 37, 44,

45, 51, 56, Plaintiff has failed to provide any factual allegations in support of his claim, let alone
any“concrete or expert evidence of psychological harm or witnesses to the allegiethis that
could attest to [his] level of humiliationPorrilus, 234 F. Supp. 2d at 335 (citation and internal
guotation marks omitted).

Thus, after considering the totality of the circumstances and construings dddis in
Plaintiff's favor, the cour concludesthat no reasonable juror could find a hostile work
environment based on raegisted here Accordingly, Defendand’ summary judgment motion
with respect to Plaintiff' Jitle VII hostile work environment claims granted.

V. TitleVII Retaliation Claim

A. Legal Standard

Title VIl prohibits an employer from discriminating against an employpeeduse he has
opposed any practice made an unlawful employment practice bguthchapteror because he
has made a charge, testified, assisted, or participated in any manner in amatioesti
proceeding, or hearing under tisbchaptet 42 U.S.C. § 20008(a). Retaliationclaims under
Title VII are analyzed under thdcDonnell Douglashurdenshifting test described abavé&ee
Coffey v. Dobbs Intern. Serys$nc., 170 F.3d 323, 326 (2d Cir. 1999)To establish grima
facie case of retaliation, plaintiff must shol) participation in a protecteddivity known to
the defendant; (22n employment action disadvantaging the plaintiff; anc (Gusal connection

between the protected activity and the adverse employment ac&ckiardson v. Comm on
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Human Rights & Opportunities532 F.3d 114, 123 (2d Cir2008) (citation andinterral
guotation marks omittgd To demonstrate an adverse action in a retaliation claim, “a plaintiff
must show that a reasonable employee would have found the challenged action materially
adverse, which in this context[, unlike Title VII's substantive pimrn,] means it welmight
have dissuaded a reasonable worker from making or supporting a charge of disonina
Burlington Northern & Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 668 (2006)(citations and
internal quotation marks omitted)With respect to the causation element, a causal connection
may be established by showing that the retaliatory action occurred cliise itothe protected
activity. See Hunter v. St. Francis Hosp81 F. Supp. 2d 534, 547 (E.D.N.Y. 2003).

B. Analysis

Here, Plaintiff alleges that Defendants’close monitoring of is activities andthe
disciplinary actions taken against him by Defendamsnstitute retaliation formaking
complaints to thenion, Corporate Help Line, NLRB and EEOC. (First Am. Congifff 34, see
alsolLario Cert. Exs. G, H, I, J, L, M, N, P, R, S; Robinson Cert. E}. Mowever Plaintiff's
recorded and written complaintgth the union, Corporate Help Line anNLRB, did not state
that race was the basis fdhe allegeddiscrimination Instead the 2005 complaintseport
dissatisfactiorwith verbal reprimands and scrutiny during restroom breaks, (Lario CertGExs
H), andthe 2008complaints report disagreememégyardingenforcement othe 15minute rule
and the “unprofessional” or “antagonistic manner” of UPS employees, (LarioExsttl, J.L,
M, N, R, S; Robinson Cert. Ex. M)These complaints do not specify any protected conduct and,
thus, do not constitute protected activitgee Clemente v. N.Y. State .k Parole 2004 WL
1900330,at *13 (S.D.N.Y. Aug. 24, 2004) (grievances that do not allege discrimination do not

constitute protected activity undditle VIl for purposes of a retaliation claijm Although
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Plaintiffs complaint to the EEOC alleges discrimination basedame and, thus, constitutes
protected activitythat was known to Defendants as of February 2009, Plaintiff still fails to
establish gorima faciecase for the reasons discussed beldBeePl. 56.1 at § 79 (neither
confirming nor denying that Defendardsd not receive notice of Plaintiff's EEOC complaint
filed November 2008 until February 2009).)

Contrary to Plaintiff's assertions, see Pl. Opp. at 1819), merely arguing that his
supervisors were “harassing him,” and that he was being “singled outfested “unfairly,” in
no way creates an inference ttta behaviowas based on rac&eelnt’| HealthcareExch., Inc.
v. Global Healthcare ExchLLC, 470 F. Supp. 2d 345, 357 (S.D.N.Y. 2007) (“[A]Jmbiguous
complaints that do not make the employer awadralleged discriminatory miscondudb not
constitute protected activity.”) Accordingly, there is no reasoto impute toDefendantsany
consciousness of an unstated racial premise underlying the harassing condidfegSee
Def. 56.1 at § 79)see also Rommage v. MTA Long Island R.R010 WL 4038754at *14
(E.D.N.Y. Sept. 30, 2010)'Becausethe statements displayed no obvious reference to race or
gender and plaintiff's letter addressed harassment generally, but did not meman gr race
discrimination or harassment, there is no reason to impute to defendant any conseiofianes
unstated race or gender premise underlying the harassing conduct desciibgaligmorte v.
Cablevision Sys. Corp2006 WL 211604,at *16 (E.D.N.Y. Sept21, 2006) (defendantould

not have been aware of Plaintiff's complaint of gender discrimination becauserti@aint

* Plaintiff also points to a series of complairitled by other African American employees to
show a history of discrimination, and contends tlfendants“assigned to [Security
Supervisor] Depoto the task of harassing plairitiffSeePl. Opp. at 15; Parker Decl. Exs.-11
14.) However;the merefact that the [person or people] making the compldwtse] African
American will not convert an ordinary complaint into a complaint of racial discrirnima
sufficient to put the employer on notice of such discriminatioAspilaire v. Wyeth Pharm.,
Inc., 612 F. Supp. 2d 289, 310 (S.D.N.Y. 2009).
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failed to state or imply thatgender has anything to do with her objectionsge alsaGaldieri-
Ambrosini v. Nat'l Realty & Dev. Corpl36 F.3d 276, 292 (2d Cir. 1998)[I] mplicit in the
requirement that the employer have been aware of the protected activity eguirement that
[the employer]understood, or could reasonably have understoodttibgdaintiff’s opposition
was direcéd at conduct prohibited by Title VI).”

In addition,Plaintiff has failed to allege aemployment actiotaken by Defendants that
disadvantagd him. Plaintiff is still employed,has not been transferretias received all
contractual promotions amaises, and any disciplinary action taken against him was based on
violations of company rulesSeeChan v. N.Y.U. Downtown Hosf2006 WL 345853, *8&9
(S.D.N.Y. Feb. 14, 2006) (granting summary judgment for defendant in retaliationwlere
plaintiff was “not terminated, demoted, denied a promotion or given a lesser title or
responsibilities, nor did she suffer a decrease in her pay or benels.tgasonable employee
would be deterred from complaining to the EEOC, the courts and their employers, based on the
disciplinary action taken against Plaintiff heogher than perhaps the negotiated onday
suspensionSee White548 U.S. at 68-69.

Even assuming th negotiated onday suspension equates to an adverse employment
action, Plaintiff fails to establish acausal connection between tB&EOC complaint and the
suspension. Khough acausal connectiofican be established indirectly by showing that the
protected activity was closely followew time by the adverse acti6rReed v. A.W. Lawrence &
Co., Inc, 95 F.3d 1170, 1178 (2d Cir. 1996¢itation and internal quotation marks omitted)
“the cases that accept mere temporal proximity between an eniplépenwledge of protected
activity and an adverse employment action as sufficient evidence of causabtablish @rima

facie case uniformly hold that the temporal proximity must be very tl&anningham v.
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Consol.Edison Inc, 2006 WL 842914, at *19 (E.D.N.Y. Mar. 28, 2006) (quot@igrk County
Sch. Dist. v. Breede®32 U.S. 268, 2734, 2001)(internal quotation marks omitted)District
courts in the Second Circuit “have consistently held that a passage of more ¢tharomths
between the protected activity and the adverse employment action does not allaw for
inference of causation.” Garrett v. Garden City Hotel, Inc 2007 WL 1174891, at *21
(E.D.N.Y. Apr. 19, 2007)citations omitted). Thus, lere the seveamonth periodbetween
February 2009when Defendants received notice of the EEOC charge filed by Plaintiff in
November 2008,seeDef. 56.1 at § 79)and October 20Q9hen Plaintiff received gauspension

for his conduct that occurred prior to the date of the EEOC filing, doegstablish a causal
connection. Seee.g. Hollander v. Amer. Cyanamid Ca895 F.2d 80, 8586 (2d Cir. 1990)
(upholding district court’s grant of summary judgment on a retaliation claimewthere was
only three months between the protected activity and the termination, and thef gabmftted

no other evidence of a causaxus);Garrett, 2007 WL 1174891 at *2@1 (holding that, in the
absence of other evidence of the defendant’'s retaliatory motive, a two atclbmeonth
interval between the plaintiff's most recent complaint of ragdis¢rimination and her discharge
“precludes a finding foa causal connection between the protected activity and the adverse
employment action); Cobian v. New York City2000 WL 1782744, at *18 (S.D.N.Y. Dec. 6,
2000), aff'd 23 Fed. App’x82 (2d Cir. 2001)holding that, standing alone, a femmonth gap
betwea filing of the plaintiff's EEOC claim and the adverse employment aetesinsufficient

to establish a causal connec)iosee alsoNicastro v. Runygn60 F. Supp. 2d 181, 185
(S.D.N.Y. 1999) (“Claims of retaliation am@utinely dismissed when as few as three months
elapse between the protected . . . activity and the alleged act of retaliation.”)

Accordingly, summary judgment is granted as to Plaintiff's Title VII retaliation claim
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V. Section 1981, NYSHRL and NYSCHRL Claims

Plaintiff also argues thathis race discrimination claims are actionable under
Section1981, NYSHRL and NYCHRL. See42 U.S.C.81981(a) ([a]ll persons within the
jurisdiction of the United States shall have the same right . . . to make and eafdreets . . .
as is enjoyed by white citizeny. N. Y. Exec. Law 88 290et seq.(“the state has the
responsibility to act to assure that every individual within this state is affoadedqual
opportunity to enjoy a full and productive life . . .”); N.Y.C. Admin. Code 883et seq(it is
unlawful “[flor an employer or an employee agent thereof, because of the . . . race, creed [or]
color . . . of any person, . . . to discriminate against such person . . .”).

Claims of race discrimination, retaliation and hostile work environment brought ptirsua
to Section 1981, the NYSHRL and the NYCHRL are analyzed under the same standards as thos
for Title VII claims. SeeSchiano v. Quality Payroll Sys., Ind45 F. 3d 597, 609 (2d Cir. 2006);
Weinstock v. Columbia Unjv224 F.3d 33, 42 (2d Cir. 2000)Vhidbee v. Garzarelli Food
Specidties, Inc, 223 F.3d 62, 69 (2d Cir. 2000)Choudhury v. Polytechnic Inst. of N.¥35
F.2d 38, 44 (2d Cir. 1984Berry v. Empire Homes Servs. LL@2010 WL 1037948, at *13
(E.D.N.Y. Mar. 18, 2010)Harper v. New York City Housing Authorit§73 F. Supp. 2d 174,
181 (S.D.N.Y. 2009)Hurd v. New York Health & Hosps. Cor®2007 WL 678403, at *11
(S.D.N.Y. Mar. 5, 2007)aff’d 2008 WL 5120624 (2d Cir. Dec. 8, 2008)ccordingly, because
Defendants are entitled to summary judgment with resipeet! of Plaintiff's claims under

Title VII, Plaintiff's Section 1981, NYSHRL and NYCHRL claims also must be disetls
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CONCLUSION

For the foregoing reasone Defendantsmotion for summary judgment is grantaadd
the complaint is dismissed in its gaty.
SO ORDERED.

Dated: Brooklyn, New York
Januaryl0, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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