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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

ROBERT L. GELTZER, as Trustee of the Estate of the
Debtors, IGOR MANRIQUE and ANDREA PRYOR,

Raintiff, :l MEMORANDUM & ORDER
- against - : No. 09-CV-3865 (ERK) (MDG)
J.B.HUNT TRANSPORT,NC.,

Defendant.

KORMAN, J.:

Igor Manrique (“Manrique”) and his wifeAndrea Pryor (“Pryor”) (collectively, the
“plaintiffs”) filed a lawsuit against Manrique’s foren employer, J.B. Hunt Transport, Inc. (“J.B.
Hunt”), a trucking company, after Manrique wasminated for violating company policy and
this fact was subsequently included in his employment répaBpecifically, the plaintiffs
brought claims for (1) negligence, (2) breachhsd implied duty of good faith and fair dealing,
(3) defamation, and (4) tortiousterference with comact. J.B. Hunt now moves for summary
judgment.

FACTS
|. The Accident, Phone Calls, Drug Test, and Termination

On the night of May 5, 2008, Manrique, a taactrailer driver emloyed by J.B. Hunt,

was injured by the trailedloor of a parked truck.[Def.’s R. 56.1 Stmt. { 1; Pls.” R. 56.1 Stmt.

19 1-2, 5-6; Manrique Dep. at 107As Manrique explained ithe trailer door did not close

! Manrique and Pryor's Chapter 7 trustee, Robert L. Gellmes been substituted as the named plaintiff, but | will
nevertheless refer to Manrique and Pryothas‘plaintiffs” throughout this opinion.

2 Manrique had previously been employed by J.B. Hunt on two earlier occasions: in July 2007 and again in August
2007. [Manrique Dep. at 74-75.] His third and mostent period of employment with J.B. Hunt began in
September 2007. [Pls.’ R. 56.1 Stmt. § 3; Manrique Dep. at 99.] During this third stint, Manriquerkiag out

of a location in Elizabeth, New JersejManrique Dep. at 105-06.]
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properly, so he used extra fortwereopen it so that he could tlosing it again. [Manrique Dep.

at 107.] Because of this extra force, howetls,handle came out ofgade and hit Manrique in

the face’ [Manrique Dep. at 107.] Manrique wasocked unconscious and taken by ambulance

to the Robert Wood Johnson Hospital in Newrigwick, New Jersey. [Pls.” R. 56.1 Stmt. | 7;
Def.’s R. 56.1 Stmt. § 2; Maigque Dep. at 106, 108-09; Ex. PWhen Manrique woke up, he

was in the Emergency Room being told that he was getting a few stitches in his mouth and that
he had small cuts on his face, upper lip, and gunfislanrique Dep. at 106.] Manrique was
prescribed painkillers for these injes. [Manrique Dep. at 110.]

At 1 or 2 a.m. on May 6, 2008, Manrique was discharged from the hospital and was
picked up by his wife, Pryor. [Manrique Dep.1&19, 111; Pryor Dep. at 29-30.] Manrique and
Pryor got in their carand, while still parked inthe hospital parking gage, Pryor called J.B.
Hunt's Corporate Safety Department, using a 1-800 numbewtgbn a label that someone at
the hospital had taped to Manrique’s arnbe¢Manrique Dep. at 106, 111, 112-13, 114-15;
Pryor Dep. at 29-30.] Manrigubad been told to call thisumber “as soon as possible.”
[Manriqgue Dep. at 112-14.] Dung Pryor’s conversation with J.B. Hunt, she was told that
Manrique had to take a drugst the following morning—thas, the morning of May 6, 2008—
and that the drug test would take place rntbair home in Jackson Heights in Queens, New
York.> [SeeManrique Dep. at 115; Clarke Dep. at B3yor Dep. at 30-31; Ex. P.] Pryor was
also told that Manrique shouldlcd.B. Hunt in the morning to ¢¢he address of the drug testing

site. SeeManrique Dep. at 125; Pryor Dep. at 3Agcording to Manrique, Pryor was not told

3 Manrique alternatively described this incident like so: “[M]y truck was parked and | was opening a the®r to
trailer when the door suddenly sprung open, striking ntearhead.” [Manrique Aff.  6.] Richard Nickell, one of
the first J.B. Hunt employees notified the incident, recalled “that [Manrigliwas hit eithein the face or the
mouth area with a trailer door.” [Nickell Dep. ats@e alsdEx. P attached to Def.’s Mem. of Law (“Ex. P").]

* According to his wife, Manrique sashed a concussion as a result of tiisident. [Pryor Dep. at 41.]

® Manrique was not drug tested at tiespital because the hospital did not haB Hunt's chain of custody forms.
[Clarke Dep. at 22; Ex. P.]



that Manrique had to take the drug tesmediately. [Manrique Dep. at 125.] Manrique
testified that it was 4 a.m. by the time he &mlwife got home thatight. [Manrique Dep. at
109-10.]

The morning of May 6, at around 9 a.m., Mgue called J.B. Huntrom his home and
spoke to Kim Clarke (“Clarke”), a worker’s mpensation examiner who works in J.B. Hunt’'s
Corporate Safety Departméht.[Manrique Dep. at 116; ClarkBep. at 5, 8.] Clarke told
Manrique that he had “to go amake the drug test immediately ffre would] be terminated.”
[Manrique Dep. at 116.] In diegering that his drug test walitake place in New Jersey,
Manrique explained to Clarke thiis wife had been told the drigst would take place near his
house in Queens.SgeManrique Dep. at 116; Ex. P.] Clark@d Manrique that she would call
him right back! [Manrique Dep. at 116.]

Forty-five minutes later, around 10 a.m.ake called Manriqueral told him that the
only drug testing site available was in Hoboken, New JérsdManrique Dep. at 116.]
Manrique explained thadoboken was a bit far for him and tha was unable to drive at that
moment. [Manrique Dep. at 116.] Clarke responithed there were no sites available near his
house and that the closest testsitg was in Jersey City, Newrdey. [Manrique Dep. at 116.]
Manrique then asked if he could wait until Wm#e got back from work “because [he did not]

feel completely a hundred percent to go by [himself] on the tPaiiManrique Dep. at 116-17.]

® Clarke was the first person at J.Buri with whom Manrique spoke aftertlaccident. [Manrique Dep. at 111-12,
114.] There are some discrepancies between Clarke’s and Manrique’s version of how these convefsitgohs un
and what exactly was said. Becauséhef procedural posture of this cakegsolve all ambiguities and reasonable
inferences in the plaintiffs’ favorZalaski v. City of Bridgeport Police Dep®13 F.3d 336, 340 (2d Cir. 2010) (per
curiam).

" J.B. Hunt uses a third-party company to set up drug, testl this is who Clarke was calling to check if the drug
testing site could be changed. [Nickell Dep. at 9; Dunn Dep. at 10-11; Ex. P.]

8 According to Clarke’s version of events, this 10 a.m. conversation and the previously described 9 a.m
conversation were one single conversation. [Clarke Dep. at 8-11.]

° Clarke denies that Manrique relayed to her his tranagon difficulties and his wife’s being at work. [Clarke
Dep. at 19-20.] In J.B. Hunt's Safety Departmeddfety Event Maintenance reports, however, there is
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Clarke responded by telling Manriqtieat, if he did not go takine drug test “immediately,” he
would be terminated. [Manrique Dep. at 11 Manrique testified thaClarke then hung up.
[Manrique Dep. at 117.] Manrique also testifighéit, when he was notified that his drug test
would be in New Jersey, he “had no transpgaato New Jersey, had been awake since the
middle of the previous nightnd had been on medication.” [Mague Aff. J 14] And Clarke
testified that, during this convetson, Manrique was “argumentad.” [Clarke Dep. at 8.]

According to Manrique, he then calleda@ite back and asked her why she had hung up
on him. [Manrique Dep. at 117.Clarke responded, “I told yought away what you have to
do.” [Manrique Dep. at 117.] Mamyiie then said to her, “[L]iste | am just asking you to give
me time until my wife comes back from worledause | don't feel right to go by myself on the
train.” [Manrique Dep. at 117.As Manrique explained, Clarke then got upset, told Manrique
that she did not care what happened to him, shatdid not believe his version of events, and
that she thought Manrique haddn involved in a fight. [Manrique Dep. at 117.] Clarke then
hung up. [Manrique Dep. at 117.]

Manrique then tried calling his wife, butesiwvas at work. [Manrique Dep. at 117.] He
also tried calling J.B. Hunt in Elizabeth, New &srsbut no one could help him out. [Manrique
Dep. at 117-18.] Manrique then called Clarke btactell her that he could not go by himself to
take the drug test. [Manrique Dep. at 118.] Kdaresponded, “I toldgu right away what you
have to do. You have to take the drug teshadiately or you [will] be terminated.” [Manrique
Dep. at 118.] Manrique then dai[O]kay, let’s do this. | am gag to take the fucking drug test

right now. As soon as | takihe drug test, | quit this compy because | don't need this

documentation that Manrique did tell someone at J.B. Hunt that his car was in New Jersey and diid eskldf

wait until his wife got home from work at noon or 1 p.m., at the latest. [Ex. P.] But this entry in the report is signed
by the initials “AHI"—rather than thénitials “KC,” as the remaining entrieere—which raises the possibility that
Manrique gave this explanation regarding his transpontatiificulties to someone other than Clarke. [Ex. P.]
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bullshit.”® [Manrique Dep. at 118.] Clarke hung again. [Manrique Dep. at 118.] According
to Clarke, Manrique said that he was “going td quB. Hunt” and that “he didn’t need this shit”
and then hung up on hr.[Clarke Dep. at 10, 20.] Manriquestified, however, that he never
told Clarke “I quit right now.” [Manrique O at 127.] Accordingo Manrique, he never

actually quit his employment with J.B. Hunt. [Manrique Aff. § 27.]

Manrique then called Clarkeabk and again said, “[L]isten,just want you to give me
time until my wife comes back [from] work and | go to take the drug test.” [Manrique Dep. at
118.] Clarke again responded, “[I]f you don’t got&ie the drug test immediately, you will be
terminated,” and hung up. [Manrique Dep. Z8.] During one of these conversations,
Manrique told Clarke that hewas going to go to the Labor Department. [Clarke Dep. at 9;
Manrique Dep. at 127.] Clarkdid not respond to Manriquelsabor Department comment, but
rather, repeated that he hadgio get drug tested “immediaggl that it was “company policy,”
that it was “mandatory,” and that he should cal Wwhen he arrived at the testing site. [Clarke
Dep. at 9, 11, 23.] According t@arke, Manrique then told h& “fuck [her]self,” and she hung
up on him. [Clarke Dep. at 10t.] Manrique, however, denidslling Clarke to go fuck
herself*? [Manrique Dep. at 127.]

At 11:45 a.m., Manrique arrived at ConcanMedical Center (“Gncentra”) in Jersey
City. [SeeManrique Dep. at 118.] To get there, M@gue took three trains and a taxi.
[Manrique Dep. at 130.] Manriguben called Clarke to tell hénat he had arrived at the drug

testing center. [Clarke Dep. at 12-13.] Acéogdto Manrique, Clarke responded sarcastically,

1% During his deposition, Manrique gave two slightly different formulations of what he said: (1) “[A]s soon as | take
this fucking drug test, I'll quit this company, because m’'tdaeed this bullshit,” and (2) “[A]s soon as | take the
fucking drug test, | am going to quit, because | don’t need this bullshit.” [Manriqueab&@2, 127.] Manrique

also admitted that he had said that he “did not have to take this shit.” [Manrique Dep. at 127.]

1 Manrique testified that he never hung up on Clarke; rather, it was Clarke who repeatedly hurignup [See
Manrique Dep. at 120-21, 127-28.]

12 Clarke’s notes in J.B. Hunt's Safety Department §alfevent Maintenance report, however, state, “TOLD ME
TO FU* MYSELF, | THEN DISCONNEQED THE CALL. KC.” [Ex. P.]
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saying, “Oh, you're at #clinic.” [Manrique Dep. at 128.Clarke put Manrique on hold and,
when she returned to the line, told him that hedeel to speak to his area risk manager, Andrew
Berkhemper (“Berkhemper”). [@rke Dep. at 13, 16.] She alsdd Manrique that someone
would be calling him but that hshould fill out the drug testg center's paperwork in the
meantime. $eeManrique Dep. at 128-29.]

Manrique walked up to the front desk atald Kimberly Mitchell (“Mitchell”), the
woman working the desk, that he was from J.BntHand that he was there to take a drug test.
[Manrique Dep. at 118-19, 159.] Mitchell gatkdanrique paperwork to fill out and, while
Manrique was doing so, someoffim J.B. Hunt's Corporate Safety Department called
Concentra to cancel his drug test. [Maoe Dep. at 119, 129-31.] Manrique overheard
Mitchell saying to the person on the phone that Manrique was already there and was filling out
paperwork. [Manriqgue Dep. 4119, 132-33.] When Mitchell hungp, she told Marique that
his drug test had been cancelled and that someone would be calling him in the next five to fifteen
minutes. [Manrique Dep. at 11983.] Manrique theralled Clarke to aswhy his drug test had
been cancelled. [Clarke Dep. at 13.] Clarke at@loh him that he needed to speak to his area
risk manager. [Clarke Dep. at 13.] Clarkstifeed that, based on what she had been told,
Manrique’s drug test was cancelled because hes ‘wefusing to go and delaying the procéss.”
[Clarke Dep. at 17.]

While Manrique was still at Concentra,nseone from J.B. Hunt's Corporate Safety

Department—likely Berkhemper—called himnda said, “Mr. Manrique, you have been

13 Clarke testified that she was not sure whether it wakH@enper or Kathy Piha, another J.B. Hunt employee, who
cancelled Manrique’s drug test that day. [Clarke Dep. at 15.] Clarke also testified that Manrique rietlee use
word “refuse”—as in, “I refuse to take the drug test"—btitea said that “he couldn’t go to the drug test.” [Clarke
Dep. at 19.]



terminated, because you refused to take a distg t€hat’s part of our company’s polici€'s.”
[Manrique Dep. at 119-20, 132; ER.] Manrique responded, “[L}sn, | didn't refuse to take
the drug test. | am here at the clinic.” [Manedbep. at 120.] The J.Blunt representative just
replied, “[W]e’re sorry, sir, you refused to tatee drug test.” [Mamque Dep. at 120.]

Manrique, however, took the drug test anyway and paid for it out of pocket. [Ex. U
attached to Def.’'s Mem. of Law (“Ex. U").Manrique tested negative for all drugs testefEx.
4 attached to Leino Decl.] After taking the diegt, Manrique tried to call his manager, Cheryl
Sawula. [Manrique Dep. at 102, 131; Ex. U.]Jthdugh he was unable to reach her, he told the
person who answered the phone thathad been terminated and thatneeded to speak to his
manager about it. [Manrique Dep. at 131-32.]
Il. J.B. Hunt's Post-Termination Actions

On May 8, 2008, J.B. Hunt prepared a “Driwscipline Form” for Manrique. [Ex. U.]
The form states that Manrique violated compaolicy and was terminated. Specifically, the
form reads:

Mr. Manrigue was involved with a fy event on Monday May 5th 2008 that

required him to take the required DOT drug test. On Tuesday May 6th he called

safety to follow up as to w[h]ere he was to take the test.

Refusal to test . . . for a DOT reportable event is automatic termination.

Mr. Manrique then called back safetyllyeg that he could not go for the test

since his [car] was still [at the] site e Elizabeth NJ local yard and he would

have to wait for his wife for a ride. Hegas told again by safety that he must

report to the clinic this morning as rempd by law. He said he quit and did not

have to take thiss_ . He was goinghte labor dept. He then advised Kim in

safety to go F_ __ heelf. Kim then disconnectettie call once Mr. Manrique

became [un]professional. At noon he edllsafety again to say he was at the

clinic to be tested as. The clinic was already told that the driver had refused to

test. Mr. Manrique then took it upon hietisto get tested and paid out of his
pocket.

14 Clarke testified that she did not know who made the decision to terminate Manriquée [p. at 20-21.]
15 Clarke testified that she was not aware that Manrique had passed his drug test. [Claak@BEp.
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Failure to test is automatic termination.

Once Mr. Manrique hung up the phone and said he quit the drug test was
cancelled.

[Ex. U.] The following day, on May 9, 2008, J.Bunt reported to DAC, an employment
records service, that Manrique had beéerminated for violating company poli¢§. [Ex. Q
attached to Def.’s Mem. of Law (“Ex. Q”).Manrique’s DAC Report-an employment report
used in the trucking industry dhis available to other majdrucking companies—thus states
under “REASON FOR LEAVING,” “Discharged (dCompany Terminated Lease),” and under
“WORK RECORD,” “Company Polig Violation.” [Ex. Q.]
lll. The Effect of the DAC Report on Manrique’s Employment Prospects

After his termination, Manrique attempteddain full-time employment as a truck driver
with other companies. [Manrique Aff. 1 41, YBecause of his DAC Report, however, he was
repeatedly denied employmentSeleManrique Aff. 1 42, 44.] Maique testified that, shortly
after the accident happeth, he applied to work for WesteExpress, a trucking company.
[Manrique Dep. at 56.] A represtative from Western Expresgwever, told him that, because
of his drug test refusal, he would not be atdework with any major trucking company.
[Manrique Dep. at 56.] Specifidgl this representative told Maque that her company could
not hire him, that his drug test refusal woulddmehis DAC Report for the next three years, and
that, consequently, he would beaable to work for any major corapy for the next three years.
[Manrique Dep. at 58-59.]

The following year, in the summer of 2008lanrique applied to work for Central

Transport, another trucking company. [Mawe Dep. at 136.] The manager of Central

16 J.B. Hunt alleges that it did so in accordandt the Federal Motor Carrier Safety RegulatioSee49 C.F.R. §
382.401(b)(1)(iii) (requiring employers to maintain “[d]Joceimtation of refusals to take required alcohol and/or
controlled substances tests” for a minimum of five years).
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Tranport, however, told Manriqueat his DAC Repottisted that he had refused a drug test and
that this was the reason he abubt be hired. [Manrique Dep. at 134-35, 137-38.] It was at this
point that Manrique requested a copy of his DR€port, as he could not understand why he was
unable to get a job. [Manrique Dep. at 135, 138-39.]

In the fall of 2009, Manrique called J.B. His€Corporate Safety partment to find out
what it meant for his DAC Report to say “Company Policy ViolatiSh[Ex. Q.] The J.B. Hunt
representative explained to Manrique that gtegement on his DAC Repaeflected his refusal
to take a drug test. SpeManrique Dep. at 141-42.] Maqgue responded that he had never
refused a drug test. [Manrique Dep. at 142.] Mpre also explained tihe representative that
J.B. Hunt was affecting his career. [ManrigDep. at 142.] Manrique testified that, by that
point in time, things were “super bad’—he sveeceiving eviction notes, his car had been
repossessed, and creditbed started calling hifli. [Manrique Dep. at 142.]

IV. J.B. Hunt's Policies
Manrigue testified that each of the thremds he worked for J.B. Hunt, he attended the

company’s orientation. [Manriqueep. at 82, 98.] And each of these three times, Manrique was

7 After he was terminated by J.B. Hunt, Manrique was only able to get “a few low paying, tempasar), or

cash basis jobs as a truck driver.” [Manrique Aff. § 45.] According to Manrique, as a result of his imniieat

has sustained wage loss since May 6, 2008. [Manrique Aff. § 46.] This wage loss has also resultet in Pryo
having to take on additional employmeint,the repossession of their car tie receipt of eviction notices, and in
Manrique and Pryor’s suffering “inconvenience, stress and anxiety.” [Manrique Aff. 1 47-50.]

18 Notably, Manrique’s DAC Report does not say anything ahairtg test refusal. [Ex. Q; Manrique Dep. at 142.]
When asked how the manager at Central Transport knew #bmurug test refusal, Manrique testified that he
believed these trucking companies call each other todindvhy a former employesas terminated. [Manrique

Dep. at 142-43.]

¥ When asked what damages he had suffered as a result of the DAC Report, Manrique testified:

Not able to get a job with all the benefits, since | have a small child, a wife, myself. My
car has been repossessed. I've been losing a lot of money with all the companies I've been
working. Some of them don’t pay or they're trying to pay me the minimum, even with thefkind o
license that | have.

My wife she has been working double of wadhat she’s been doingAll the creditors,
sooner or later they are going to start suing us. And a lot of depression and emaotioleahs.

[Manrique Dep. at 144.]



given J.B. Hunt's Driver Manual. SpeManrique Dep. at 76, 94, 10165.] Page “i” of J.B.
Hunt’'s Driver Manual states: “Ninier these rules, policies andnleéits, nor any other written or
oral statements are contracts of employmandl both the employee and the company understand
that employment may be terminated by either at any time, for any reason.” [Ex. | attached to
Def.’s Mem. of Law (“Ex 17).] In additn, Chapter 1 of the Driver Manual, entitled
“Employment Policies,” says that “[t]his manuahist intended to be abatract, nor should it be
construed to be a contract employment” and that, “[jjJust asn employee may resign at any
time for any reason, the employee may be terminbyed B. Hunt at anytime, for any reason.”
[Ex. J attached to Def.’s Mem. dhw (“Ex. J”).] The Driver Manuaalso states that J.B. Hunt
drivers are expected to “[clomplwvith all policies, pocedures, and safety rules” and “with all
federal, state, and local laws and regulationsd @nat “failure to meet these standards is cause
for concern, discipline and evearmination.” [Ex. L attached to Def.’'s Mem. of Law (“Ex.
L”).] In addition, the Driver Manual statesathan employee may be terminated for certain
offenses, including (1) “[fJailure to comply withBl. Hunt policies and procedures, federal, state
or local laws or regulations’nal (2) insubordingon. [Ex. O attached t®ef.’s Mem. of Law
(“Ex. O").]

Each of these three times, Manrique atigned a Certificate oftJnderstanding and
Agreement, certifying that he had received a aofpy.B. Hunt's Driver Maual, that he had read
and understood its provisions, and thatagreed to follow them.SgeEx. G attached to Def.’s
Mem. of Law (“Ex. G”).] This certificate speatially states: “Neither these rules, policies and
benefits, nor any other writtear oral statements are caatts of employment and both the
employee and the Company understand that emplalymay be terminated by either at any time

for any reason.” [Ex. G.]
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In addition, each of these three times, Manrique learned about J.B. Hunt's policies
regarding drug test refusals. [Manrique Dap.76-78, 82-83, 101-02.] WM respect to these
policies, Manrique acknowledged that it was HBnt’'s policy that, after an accident occurs, a
drug test must be conducted. [Manrique Ded.24dt] It was his understanding that, if a driver
was involved in an accident and did not take agdest, that would be treated as a refusal.
[Manrique Dep. at 79.] As for the specifio§ J.B. Hunt's “Substace Abuse/Use Policy,”
contained in its Driver Manual, this policy states:

[Dlrug and alcohol testing will be usetb identify employees in need of
counseling, treatment, and disciplinaryiact J.B. Hunt will test for drug use
using urinalysis or any othe&alid testing method allovdeand/or required by law
(i.e. hair testing) and ebhol use which violates).B. Hunt policy or any

regulation using breath alcohi@sting or any valid teisig method allowed and/or
required by law (i.e. saliveesting). Drivers will beested for drug and alcohol
use as required by the D.O.T. ime following circumstances: 1.) Pre-
employment; 2.) Post-Collision; Reasonable Suspicion; 4.) Random.

Refusal to submit to any tests or any attempts to disrupt or delay the testing
process (including not procaad immediately to the tesbcation or leaving the

test site prior to providing an adequate urine or breath sample) will result in denial
of employment or terminatioof present employment. . . .

Drivers must test immediately upon notification of the requirement to take any
drug or alcohol test. Immediately defined as “every action of the employee
must lead directly to the completion tbfe test”. Drivers may not perform any
work related activity or engage in any personal activity unless it is essential to
getting the test done. There are no ptednined times in which to report for a
test, just that the teshust be completed immededy. Failure to immediately
report to the test site for testing or leavthg test site before the test is completed

is refusal to test. Any problems thebuld possibly delay the test must be
reported to Corporate Claims immediately and Corporate Claims will ensure that
the problem is resolved so that the drican test. This will be accomplished by
whatever means that Corporate Claims deems necessary and failure by a driver to
report problems to Corporate Claims tr follow the instructions given by
Corporate Claims to get the tekine will also count as refusdl.

[Ex. O.]

2 Manrique acknowledged that the first time a J.B. Hunt employee told him to repod tbubitest “immediately”
was at 9 a.m. on May 6, 2008, and that he reported to the drug testing center at 11:45 a.m. that same day. [Manrique
Dep. at 126.]
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On June 1, 2007, J.B. Hunt's Substance Abuse/Use Policy was revised, but without
altering or changing any of theropany’s previously adopted polisie [Ex. R attached to Def.’s
Mem. of Law (“Ex. R”).] Apart from stating #t it does not create an employment contract
between the employee and J.B. Hunt and willbetonstrued as creating any contractual rights

or entitlements, this revised SubstaAdrise/Use Policy says, in relevant part:

l. Policy:
A. Prohibited Actions and Activities: . . . J.B. Hunwill not tolerate
the following actions by its emploge and independent contractors:

9. Any actions taken by the employee or independent contractor
that the Safety or Compliance Rstment may construe as an
obstruction of the collection otesting process (as defined in
Section | (C) of this policy).

C. Refusal to Test
1. As stated in Section | (A) (9F this policy, J.B. Hunt will not
tolerate any actions taken bwn applicant, employee, or
independent contractor that thef@g or Compliance Department
may construe as an obstruction of ttollection or testing process.
Additionally, leaving a collection/test site prior to providing an
adequate urine or breath samghdlure to immediately report to
the collection/test site, refusal to sign testing documents, or any
attempts to delay the test will bmnsidered as a refusal. . . .
Refusal to test will be considat insubordination and therefore
misconduct.

4. Refusal will result in the denial of an applicant’s application,
termination of an employee’s emggment, or termination of an
independent contractor’s contract.
[Ex. R.]
Another document, revised in November 2@0fl titled “Information on the J.B. Hunt
Alcohol and Controlled Substee Policies, Procedures, oRibitions, Consequences of
Violations, and Compliance Prograrhaddresses how J.B. Hunt sticomply with the Federal

Motor Carrier Safety Regulations (“FMCSR”) budw J.B. Hunt's policies can be, and in some

cases are, more stringent than these federal regulations. [Ex. S attached to Def.’s Mem. of Law
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(“Ex. S”).] Apart from clarifying that it is Aot a contract and does not affect the at-will
relationship between J.B. Hunt employee driversa@mdract drivers,” thislocument also states:

VIIl. Refusal to submit to any tests or any attempts to disrupt or delay the
testing process (includingeaving the test sitgrior to providing an
adequate urine or breath sample) will result in denial of employment or
termination of present employment. . Refusal to test will be considered
insubordination and therefore misconduct. . . .

IX.  According to J.B. Hunt policy, ingeendent of the requirements of the
FMCSR, violation of any regulation, gy or policy concerning controlled
substances or alcohol will result inrd@ of employment or termination of
present employment.

[Ex. S.]

Each of the three times Manrique worked 30B. Hunt, he also signed the company’s
Drug/Alcohol Certification Form through which leertified that he had received information on
“the company’s policies concerning alcohaidacontrolled substances possession, use, and
testing.” [Ex. N attached to Def.’s Mem. baw (“Ex. N”).] This certification also required
Manrique to fill out several multiple-choice questions regarding the company’s drug and alcohol
policies. [Ex. N.] One of the questions concerdd®l Hunt’s policy thaf[r]lefusal to submit to
a drug or alcohol test or any conduct that obstrigtscollection processilivbe treated as . . . a
positive test and will resuib termination.” [Ex. N.] Anothequestion addressed the policy that
employees “will be fired if [they] do not report to a collection site immediately when told or if
[they] leave the site before [they] give a goom@mnd/or breath sample.” [Ex. N.] And finally,
another question tested the understanding thiajec¢ause of the dangers of mixing drugs and
alcohol with driving trucks, its misconduct to violate compamyug and alcohol rules.” [Ex.

N.]

Each of the three times Manrique was employed by J.B. Hunt, he also signed a form

entitled “Driver Application — Certifications, Disclaimers, and Acknowledgements.” [Ex. T
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attached to Def.’s Mem. of Law (“Ex. T").JUnder a section titled “General Disclaimers,” this
form states in relevant part:

| understand that J.B. Hunt Transpdric., hereafter “J.B. Hunt”, is under no
obligation to hire me, that any employment | am offered will not be for any
specified period of time, that my employment is terminable by either party at will
with or without notice or cause, and thad representative of J.B. Hunt has
authority to enter into any agreememith me contrary to the foregoing. |
understand that nothing contained in employment applicatn, or in granting

of an interview, is intended to creaa employment contract between J.B. Hunt
and myself for either employment dor the providing of any benefit. |
understand that none of the benefitpolicies in any handbook issued to me by
J.B. Hunt are intended by reason of fablication to cordr any rights or
privileges to any benefits or policiest entitle me to remain employed by J.B.
Hunt, or to change my status as an “at will” employee (as permitted by law).

[Ex. T.] And under a section titled “Notice @frug and Alcohol Testing Requirements,” the
form states in relevant part:

| further understand thata@nfirmed positive drug or alcohol test, or a refusal to

test, will disqualify me from consideratidrom employment or will result in my

termination from employment. J.B.uHt will report the results of drug and

alcohol test results in acaance with regulatory req@ments, including release

to motor carriers and other third pasti@pon receipt of a properly executed

release document.

[Ex. T.]

Because Manrigue was a local driver, he was also subject to random drug tests.
[Manriqgue Dep. at 79, 101.] He had been randomly drug tested on the Friday before the
accident, May 2, 2008, and on the day of the aotjddonday, May 5, 2008. [Manrique Dep. at
80.] The drug test that took place on Fyidilay 2, 2008 was conducted at Concentra Medical
Center in Elizabeth, New Jersey. [Manrique Dep. at 81.]

PROCEDURAL HISTORY

On July 6, 2009, Manrique and Pryor filedianmons with notice to defend against J.B.

Hunt in the Supreme Court dlie State of New York, QuegrCounty, alleging “negligence,
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defamation, and breach of the duty of good faitd &ir dealing in contract” and seeking $1
million in damages. [DE 1 at 6.] On September 4, 2009, J.B. Hunt filed a notice of removal
under 28 U.S.C. § 1441 on the basis of diversity of citizerfShipE 1.]

On September 30, 2009, the plaintiffs filecc@mplaint and jury trial demand in this
Court asserting five counts against J.B. Hunt. BJEIn Count 1, the plaintiffs asserted a claim
for negligence, stating that[o]n or about May 6, 2008, deferwiaoperated its business so
carelessly, recklessly and negligently as to causeancellation of a drugdeof plaintiff, Igor
Manrique, and to cause the false and/or inete and/or vague DA@eport regarding Igor
Manrique.” [DE 5 at 4.] In Count 2, the plaffg asserted that J.B. Hunt had breached the duty
of good faith and fair dealing. [DE 5 at 6.] @ount 3, the plaintiffs asserted a claim for
defamation. [DE 5 at 8.] In Count 4, the pldistiasserted a claim fantentional, tortious
interference with contcd. [DE 5 at 9.] And in Count She plaintiffs asserted a claim for
punitive damages. [DE 5 at 11.]

On October 15, 2009, J.B. Hunt filed ansaer in which it asserted the following
affirmative defenses: (1) failure to state a canfsaction against J.B. tht for which relief can
be granted; (2) contributory negligence anduasption of the risk; (3) limitation of liability
pursuant to Article 16 of the CPLR; (4) failure tdtigate; (5) that the plaintiffs’ statutory rights
were not violated; (6) failure to state a claimpon which relief for equitable, compensatory, or
punitive damages may be awarded; (7) that BlEht's employment decisions with respect to
Manrigue were motivated by legitimate reaso(®); failure to mitigate / denial of alleged
damages; (9) that all injuries and damages camgudaof by the plaintiffs pre-existed the alleged

accident / denial of alleged imjas, damages, and accident; (10) that no conduct by J.B. Hunt

2L Manrique and Pryor are citizens and residents of New,Yuoinkereas J.B Hunt is incarmted under the laws of
Georgia and has its principal place of mesis in Arkansas. [DE 1 at 2.] lddition, the plaintiffsseek $1 million
in damages, which exceeds the amount-in-controversy requirement. [DE 1 at 1.]
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contributed to the plaintiffs’ &ged injuries and/or damage&l) that J.B. Hunt did not
terminate Manrique; (12) that the plaintiffshcat establish that a dubf good faith and fair
dealing was required or, if it wasath].B. Hunt violated this duty13) that the plaintiffs cannot
establish a claim for defamation; (14) that thers wa contract between tparties; (15) that the
plaintiffs cannot establish theirasin for intentional, tortious interference with contract; (16) that
the plaintiffs cannot establish that J.B. Hurdlated the Fair Credit Reporting Act (“FCRA”), 15
U.S.C. 8168%t seq.and (17) that J.B. Hunt did not viakaManrique’s rights[DE 6 at 11-15.]

On February 21, 2010, the plaintiffs filean amended complaint, adding HireRight
Solutions, Inc. (“HireRight”) ag defendant. [DE 12.] As thegmtiffs explained, “HireRight,
Inc. is a business that performs various ise to other businesses, including providing
information to prospective employers about ttaaplicants.” [DE 12 at 2.] HireRight “is the
owner and operator of the ‘DAC’ system, whichais information database pertaining to the
trucking industry. The DAC systereports on the employment lases and driving histories of
truck drivers.” [DE 12 at 2.] According todplaintiffs, the reportip that is contained and
distributed through the DAC system is conduct thatithin the scope athe FCRA. [DE 12 at
3.] In their amended complaint, the plaintiffs added four additional counts, all of them against
HireRight. [DE 12 at 14-20.] If€ount 6, the plaintiffs assed a negligence claim against
HireRight. [DE 12 at 14.] In @unt 7, the plaintiffs asserted thdireRight violated the FCRA.
[DE 12 at 16-17.] In Count 8, thd@aintiffs asserted a claim against HireRight for intentional,
tortious interference with contract. [DE 12 at 18.4d in Count 9, the platiffs asserted against
HireRight a claim for punitivelamages. [DE 12 at 20.]

On March 23, 2010, J.B. Hunt filed an anstzethe amended complaint, which basically

mirrored its initial answer. [B 13.] And on April 27, 2010, HireRight filed an answer to the
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plaintiffs’ amended complaint, asserting twenty-six affirmative defend2is.21 at 13-17.] On
August 18, 2010, however, the plaintiffs reacheskilement agreement with HireRight. [DE
26.] The following month, the pariestipulated to the dismissal all claims against HireRight
[DE 25; DE 27], and on September 8, 2010, aimbk against HireRight were dismissed [DE
29].

On March 3, 2011, J.B. Hunt moved fomsumary judgment, arguing that none of the
plaintiffs’ claims set forth valid causes attion. [DE 52-2 at 10.]On April 1, 2011, the
plaintiffs filed an opposition in which they arguttht material fact issues exist [DE 56], and on
April 11, 2011, J.B. Hunt filed a reply inugport of its motion [DE 51-5]. J.B. Hunt
inadvertently failed to serve its Rule 56.1 Statatrwith its motion foisummary judgment, but
it belatedly served this statenmtem April 7, 2011. [DE 51-4.]

On July 19, 2011, the plaintiffs notified meattthey had filed for bankruptcy and that
this case should, therefore, baysd, which it consequently was. [DE 58.] But on September
22, 2011, the plaintiffs wrote to me saying that, because the bankruptcy debtors are plaintiffs,
this case should not be stayed and thus asked that the stay be lifted. [DE 60.] The stay was lifted
on September 27, 2011. [DE 61.] On Febru2®y 2012, | granted the plaintiffs’ motion to
change this case’s caption, pursuant to the bankruptcy court’s order, so as to substitute the
Chapter 7 trustee as the nameaintiff. [DE 62; DE 62-1.]

DISCUSSION
|. Compliance with Local Rule 56.1

Before reaching the merits of J.B. Hunt's summary judgment motion, | pause to consider

a procedural issue raised by the plaintiffs. Rule 56.1 of the Local Civil Rules of the United

States District Courtfor the Southern and Eastern Distsi of New York (“Local Rule 56.1")
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requires a party moving for summary judgment to submit “a separate, short and concise
statement” setting forth material facts as tachhthere is no genuine issue to be tried. Local
Rule 56.1(a). This rule further provides that ‘{ijae to submit such aaement may constitute
grounds for denial of the motionId.

Here, when J.B. Hunt filed its summgndgment motion on March 3, 2011, it failed to
submit along with it a statement of facts purduan_ocal Rule 56.1(a). On April 1, 2011, the
plaintiffs pointed out J.B. Hui# failure both in their opposition to summary judgment [DE 56 at
2] and in their own statement of facts [DE 55-Afat Six days later, on April 7, 2011, J.B. Hunt
served its Rule 56.1 Statement of Facts, acknowledging in a letter to the plaintiffs that it had
inadvertently failed to do so earlier. [DE 51-4.B.JHunt also stated ithis letter that it would
not oppose the plaintiffs’ serving an Amended Cetstatement of Uncontested Material Facts.
[DE 51-4.] The plaintiffs subsequently filedletter requesting that | disallow J.B. Hunt's
belatedly served statement of material facts, deny J.B. Hunt’'s motion for summary judgment,
and sanction J.B. Hunt under Fed. R. Civ. P. 11.

Although it is true that “[alistrict court is justifiedn denying a motion for summary
judgment for failing to comply with this ruleGilani v. GNOC Corp.No. 04-CV-2935, 2006
WL 1120602, at *2 (E.D.N.Y. Apr. 26, 2006), the Sec@ictuit has made clednat “[a] district
court has broad discretion to determine whetbeoverlook a party’s failure to comply with
local court rules,Holtz v. Rockefeller & C0.258 F.3d 62, 73 (2d Cir. 2001). ®stroski v.

Town of Southold443 F. Supp. 2d 325 (E.D.N.Y. 2006), fatample, the defendants failed to
attach to their notice of nion a statement of facts pursuant to Local Rule 56.1i@)at 332.
Soon after the plaintiff pointed out this fakum her own Rule 56.1 Statement, however, the

defendants submitted a Rule 56.1 Statemduht. In exercising its broadiscretion, the district
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court refrained from denying the defendarstsmmary judgment motion based on this technical
failure “because defendants promptly cureddher once it was brought to their attention, and
plaintiff[] ha[s] not alleged that [she] suffet@ny prejudice from the initial defectld.; see also
Thaler v. Casella960 F. Supp. 691, 697 (S.D.N.Y. 199declining to deny defendants’
summary judgment motion when defendants faileduiomit statement of facts with their initial
motion but subsequently served it with their y@pl“[E]ven if defendants had not submitted the
supplemental statement,” the court went on, “tHevent facts were readily apparent from the
facts section of the memoranduoh law, and so plaintiff codl not have been prejudiced.”
Ostroskj 443 F. Supp. 2d at 338f. Williams v. R.H. Donnelley Incl199 F. Supp. 2d 172, 173
n.1 (S.D.N.Y. 2002) (excusing the plaintifffailure to submit a Rule 56.1 Statement and
deeming the facts set forth in her memorandumwefsiafficient to satisfy Rule 56.1 to the extent
she otherwise complied with the rule).

Here, J.B. Hunt served its RU56.1 Statement within days of the plaintiffs’ raising the
issue. In addition, the factsclinded in J.B. Hunt's untimely-served Rule 56.1 Statement were
all included in its summary judgment motion—eitlhethe Facts or Argument section—so they
came as no surprise to the plaintiffs. The pifisntvere thus not pregdiced in any way by the
delayed submission of J.B. Hunt's statementastd. In addition, the gintiffs could have, but
did not, seek leave to file akmended Counterstatement of Ma&tiiracts, despite knowing that
J.B. Hunt would not have opposed such a requé&siere is, therefore, no reason to deny J.B.
Hunt’'s motion for summary judgment because of this procedural mishap.

Il. Summary Judgment Standard
Summary judgment is proper “if the movahbs/s that there is no genuine dispute as to

any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
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56(a). “[T]he mere existence sbmealleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summadgment; the requirement is that there be
no genuineissue ofmaterial fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48
(1986). A fact is “material” if it “might affecthe outcome of the suit under the governing law.”
Id. at 248. And a dispute about ateral fact is “genuine” if ‘he evidence is such that a
reasonable jury could return arget for the nonmoving party.’ld. “The mere existence of a
scintilla of evidence in support of the plaffig position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiff."at 252.

“The burden of demonstratingatino material fact existges with the moving party.”
Rojas v. Roman Catholic Diocese of Roche€ié0 F.3d 98, 104 (2d Ci2011) (per curiam).
“If the movant satisfies this initial burden, théme burden shifts to the nonmovant to proffer
evidence demonstrating that a trial is requibedause a disputed issue of fact existdsell v.
Indep. Freightway, In¢.No. 94-CV-227, 1995 WL 375827, at *3 (N.D.N.Y. June 16, 1995),
aff'd, 101 F.3d 681 (2d Cir. 1996 Summary judgment is manddiehowever, “against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at tiGalotex Corp. v.
Catrett 477 U.S. 317, 322 (1986). nd, in ruling on a motion for summary judgment, “[tlhe
evidence of the non-movarst to be believed,Anderson477 U.S. at 255, and “[a]ll ambiguities
must be resolved in¥ar of the non-moving party and all passible inferences from the factual
record must be drawn in that party’s favafdlaski v. City of Bridgeport Police Dep®13 F.3d
336, 340 (2d Cir. 2010) (per curiam).

lll. Negligence (Count 1)

In their complaint, the plaintiffs argue that J.B. Hunt was negligent in making the

statements it made to DAC—namely, that Mgne was terminated for violating company
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policy—and in thus contributing to Manrique’s “false andiloaccurate and/or vague DAC
report.” [DE 12 at 6.] In theiopposition, the plaintis elaborate that J.B4dunt “failed to act
carefully with regard to statinthe exact facts as to what happened after the accident, failed to
report that the drug test was paksand failed to report that therapany interfered with the test
by canceling it.” [Pls.” Mem. of Law 6.] The ghtiffs claim that, because of J.B. Hunt's
negligence, they have suffered, among othergdhiloss of employment and income, damage to
reputation, and emotional distress. [DE 12 at 8.]

This claim, however, sounds in defation rather than in negligenc&ee Colon v. City
of Rochester762 N.Y.S.2d 749, 752 (N.MApp. Div. 2003) (“A defamion cause of action is
not transformed into one for gikgence merely by casting it asich.” (internal quotation marks
and alterations omitted)). As New York courts have made clear, when a “plaintiff alleges an
injury to his reputation as a result of statememsie or contributed to by defendants, plaintiff is
relegated to whatever remedy he might haueer the law of defamation and cannot recover
under principles of negligence.ld.; see also Butler v. Delaware Otsego Cofil0 N.Y.S.2d
664, 665 (N.Y. App. Div. 1994). Summary judgmestthus granted to J.B. Hunt on the
plaintiffs’ negligence clain?* The plaintiffs’ defamation claim is, however, addressed below.

IV. Breach of the Duty of Good Faith and Fair Dealing (Count 2)

The plaintiffs assert that J.B. Hunt breacligel duty of good faith and fair dealing when

it cancelled Manrique’s drug test, harassed Manrique about the drug test, and made false,

22 |n support of their negligence clairthe plaintiffs reference a provision of the FCRA, 15 U.S.C. §1681s-2(a),
which provides that “[a] person shall not furnish any infation relating to a consumer to any consumer reporting
agency if the person knows or has owble cause to believeaththe information is inaccurate.” [Pls.” Mem. of
Law 6-7.] Setting aside whether this federal statute appdie¢he case at hand, it is worth noting that there is no
private right of action for a violation of Section 1681s-2(&8arberan v. Nationpoint706 F. Supp. 2d 408, 427
(S.D.N.Y. 2010). Rther, this provision can be enforcectksively by government officialsld.; see also Moore v.
U.S. Dep't of Edu¢.No. 11-865-cv, 2011 WL 5903689, at *1 n.1 (2d Cir. Nov. 28, 2011) (recognizing that, “[w]hile
this court has not addressed the issue, éeuwf our sister circuits as well as district courts in this circuit have . . .
concluded that 15 U.S.C. § 1681s-2(a) affords no private right of action”).

21



inaccurate, and/or vague reports to DAC. [DE at 9.] The plaintiffs also contend that
Manrique and J.B. Hunt were parties toegmployment contract. [DE 12 at 9.]

In New York, “[a]bsent an agreement dBishing a fixed duratin, an employment is
presumed to be a hiring at will, terminable at any time by either party for any or no cause.”
Robertazzi v. Cunninghani42 N.Y.S.2d 115, 116 (N.Y. App. Div. 2002) (internal quotation
marks omitted). It is also “well establisheathhere is no implied obligation of good faith and
fair dealing in an employment at will.ld.; see also Freedman v. Pearlmat®6 N.Y.S.2d 405,
409 (N.Y. App. Div. 2000) (citingMurphy v. Am. Home Prods. Coypl48 N.E.2d 86 (N.Y.
1983)) (holding that there is nmplied contractual obligation ofjood faith and fair dealing
when employment is at will).

Here, it is beyond dispute that Manrique’s employment with J.B. Hunt was at will and
was, therefore, terminable by either party at tme for any reason. This was made clear in
numerous policies and documents that Manrig@es given (and signed) in each of the three
orientations he attended. Specifically, the HBnt Driver Manual states that “[n]either these
rules, policies and benefits, naryaother written or oral statemsrare contracts of employment,
and both the employee and the company underdtatdemployment may be terminated by
either at any time, for any reason” [Ex. 1], thailif[s manual is not intended be a contract, nor
should it be construed to be a contract oplxyment,” and that, “[jjJust as an employee may
resign at any time for any reason, the employee leaterminated by J.B. Hunt at anytime, for
any reason” [Ex. J]. The Certiite of Understanding and Agreement also says that “[n]either
these rules, policies and benefiteor any other writte or oral statementare contracts of
employment and both the employee and then@amy understand that employment may be

terminated by either at any time for any reasofBEx. G.] J.B. Huris revised Substance
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Abuse/Use Policy also states that it does cratate an employment contract between the
employee and J.B. Hunt and that it will not be construed as creating any contractual rights or
entitlements. [Ex. R.] The document titléthformation on the J.B. Hunt Alcohol and
Controlled Substance Policies, ProcedureghiBitions, Consequences of Violations, and
Compliance Programs” similarly says that itnist a contract and does not affect the at-will
employment relationship between J.B. Hunt anddrisers. [Ex. S.] And finally, the form
entitled “Driver Application — Csifications, Disclaimers, anécknowledgements” states that
“nothing contained in [an] employment appliceti. . . is intended toreate an employment
contract between J.B. Hunt and [an employeekfther employment or for the providing of any
benefit” and that “none of the benefits oripms in any handbook issued to [an employee] by
J.B. Hunt . . . entitle [that employee] to remamployed by J.B. Hunt, or to change [his] status
as an ‘at will' employee (as permitted by law]EBx. T.] Thus, becauddanrique’s employment
with J.B. Hunt was at will, J.B. Hunt owddm no implied duty of good faith and fair dealing
and was, therefore, unable hoeach this duty. Summajudgment is granted to J.B. Hunt on
this claim.

V. Defamation (Count 3)

In support of their defamation claim, the pl#fs assert that J.B. Hunt made false
statements about Manrique—namely, that hda#d company policy—hat such statements
were published to third parties (DAC) withoutiyilege or authorization, that J.B. Hunt was
negligent in making these statements, and khanrique sustained harm and damages to his
person, property, and businessaasesult of such statements or,the alternatie, that these
statements constitute defamation per se becaageadhate to Manrique’s professional character
and standing. [DE 12 at 10.] Under New York ldlae four elements of defamation are: “(1) a

false statement, (2) publication wailt privilege or authorization @ third party, (Bby at least a
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negligence standard of fault and (4) the stateéreéher causes special damages or constitutes
defamation per se.”Pub. Relations Soc’y of Am., Inc. v. Rd. Runner High Speed Orifide
N.Y.S.2d 847, 850 (N.Y. Sup. Ct. 2005).

With respect to the first element, thereaiggenuine dispute of material fact regarding
whether Manrique actually viokd J.B. Hunt's Substance Alaiglse Policy, which states that

“[d]rivers_must test immediately upon notification of the requirement to take any drug or

alcohol test.” [Ex. O.] And “[flailure to immediately report to the test site for testing . . . is
refusal to test,” with “immediately” defined &svery action of the empl@®e must lead directly

to the completion of the test.” [Ex. O.] ItAough on the night of the accident, Manrique was
informed, through his wife, that he neededto drug tested the following morning, it was at

roughly 9 a.m. on May 6, 2008 that Manrique wastftold that he had to be drug tested

“immediately.” It is true that Manrique didot leave his house for the testing center the very
second he was informed that he neeteloe tested “immediately.”

Nevertheless, he endeavored to get the ilmeatf his drug test changed—given his lack
of transportation, his lack afleep, and his having been ondivation—and asked if he could
wait until his wife got home from work so thatesbould drive him to New Jersey. In this light,
a jury could reasonably find—despite the inappiaiprlanguage Manrique used—that his sole
focus was on completing the drug test and that his actions were all efforts to overcome the
obstacles he faced in getting tioe distant testingite. Specifically, a Google Maps search
reveals that it takes approximatédlyp hours to get from Jacksbieights, wheréVanrique lived,
to Jersey City, where Concentra wasocated, using public transportation.

http://maps.google.com/ (last visited Mar. 30, 201R@¢cause Manrique arriggn Jersey City at
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11:45 a.m., two and three-quarters hours aftehdm been directed to do so, his efforts to
overcome the obstacles he faced took, at most, an hour and fifteen minutes.

Nevertheless, despite the genuissue of fact that existwith respect to the truth or
falsity of the statements J.B. Hunt made to DA®. Hunt asserts thdtis entitled to judgment
as a matter of law because its statements to A@ protected by a qualified privilege. [Def.’s
Mem. of Law 14.] Under New York law, whera statement is qualifiedly privileged, the
plaintiff has the burden of provirtat the privilege was abused. N.Y. Pattern Jury Instr.-Civil 8
3:32 (2d ed. 2008). As the New York Pattern Jumstructions aptly summarize the law, “[a]
privilege can be abused in one of two ways. First, the privilege is abused if defendant made the
statement solely because of Will or personal spite towardhe plaintiff. . . . Second, the
privilege is abused if defendamtade the statement with a réxds disregard for the statement’s
truth or falsity. Reckless disregard means thefendant entertained serious doubts as to the
truth of the statement or made the statement avlilgh degree of awaress that it was probably
false.” Id.

Particularly apposite i€dsell v. Independent Freightway, In®&No. 94-CV-227, 1995
WL 375827 (N.D.N.Y. June 16, 1995ff'd, 101 F.3d 681 (2d Cir. 88), where Judge Pooler
granted summary judgment to the defendanpleyer on a plaintiff truck driver’'s defamation
claim. Id. at *6. She did so on the ground that theeddant employer had a qualified privilege
to report to DAC Services the reaskn the plaintiff's termination.Id. at *5. As Judge Pooler
explained, “[b]oth parties had artémest and duty to exchange dnisafety information, and this
relationship was memorialized in their subscription agreemernt’; see also id.(“[The

defendant] and DAC Services had@nmon interest in the provision dfiver safety reports.”).
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Moreover, she also found that the plaintiff hatiethto prove that the defendant had abused its
qualified privilege.ld. at *6.

Here, the record contains support for the argurttext J.B. Hunt entertained a reasonable
belief in the truthfulness of its representattonDAC that Manrique had violated the company
policy requiring him to “immediately” get drutgsted. Webster's Third New International
Dictionary (1981) defines the wortimmediately” as “without inteval of time: without delay:
STRAIGHTWAY.” Id. at 1129. The cases defining the termyvfeom the dictionary definition
to definitions which are less literal and encosypthe concept of a reasonable amount of time.
20 Words & Phrases 162-65 (Perm. ed. 1959).veNhbeless, the language of J.B. Hunt’s
Substance Abuse/Use Policy—‘every action tbe employee must lead directly to the
completion of the test’—is consistent with thettinary definition. Wder these circumstances,
J.B. Hunt may have a reasonable basis for samynudgment on the issuof whether it acted
with the requisite dege of malice.

| need not resolve this issue at this pdietause of the absence of a fully developed
record going to the issue of whether the statérateissue was qualifiedly privileged. Unlike in
Edsell where the district court had before it gbscription contract b&een the employer and
DAC Services, J.B. Hunt has not made thatuoent part of the record, and | do not feel
comfortable basing a decision on qualified pag# upon a summary of a subscription contract
in a seventeen-year-old case. Moreover, the BR&Bort in the present case is not entirely clear
as to the purpose of the report and does noaesgithing about the agreement between J.B. Hunt
and DAC. UnlikeEdsell which emphasized the mutual interest the employer and DAC Services
had in “driver safety information” and in “tharovision of driver safety reports,” the report of

Manrique’s termination for a company policy viatat does not on its face appear to relate to
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such information. On the contrary, in suppaitits motion for summary judgment, J.B. Hunt
claims that the policies that Manrique wt#d included its “anti-subordination and anti-
harassment policie$™ [Def.’s Reply 4.]

Under these circumstances, | deny J.B. Hunt's motion for summary judgment as to the
plaintiffs’ defamation cause of action, withgortejudice to renewal wh a properly supported
motion. Such a motion should also contain fidavit by the J.B. Hunt employee who made the
decision to submit the information regarding iMigue’s termination to DAC on May 9, 2008.
[SeeEx. Q.] The affidavit should also addresattindividual’s understading of the company
policy that Manrique violad and how exactly Manriquaolated that policy.

VI. Tortious Interference with Contract (Count 4)

The plaintiffs contend that J.B. Hunt is liakfor intentional, tortious interference with
contract. In support of this contention, the iplifis assert that, after he was terminated,
Manrigue sought employment with other truckiogmpanies; that J.B. Hunt knew or should
have known that Manrique woultk looking for employment witbompanies privy to his DAC
Report; and that J.B. Hunt interfered with Mguoe’s efforts to gairemployment as a truck
driver by making false, inaccurate, orgu reports to DAC. [DE 12 at 11-1&e alsdoPIs.’
Mem. of Law 9.]

In New York, the elements of a claim fortious interference with contract are: “(1) the
existence of a valid contract between the ntitii and a third party,(2) the defendant’s
knowledge of that contract, (3) the defendamtientional procurementf the third party’s
breach of that contract, and (4) damageShung v. Wang912 N.Y.S.2d 647, 648 (N.Y. App.

Div. 2010). Here, the plaintiffs kia failed to prove the existemof a valid, existing contract

% J.B. Hunt does not point to any evidence that, prior to this litigation, it deemed Manrique to have violated these
other two policies.
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between Manrique and a thifghrty—specifically, a third-payttrucking company to whom
Manrique’'s DAC Report was avaike—Ilet alone J.B. Hunt's knowledge of that contract and
intentional procurement of the tHiparty’s breach of it.Because the plaintiffs’ claim seems to
address an alleged interference witpraspectiveemployment contract, which Manrique was
unable to secure, it sounds more like a claimddrous interference with a prospective business
relationship, the elements of which arel)‘(the defendant's knowledge of a business
relationship between the plaintiff and a third paf@) the defendant'sitentional interference
with the relationship; (3) thahe defendant acted by the usemwbngful means or with the sole
purpose of malice; and (4) resultingury to the business relationship334 E. 11th St. Hous.
Dev. Fund Corp. v. Hendri¢l®35 N.Y.S.2d 23, 24 (N.Y. App. 2i2011). Not having raised
this claim, however, the plaintiffs have failemlprove any of its elements. Summary judgment
is thus granted on the plaintiffs’ tortiougerference with contract claim.

CONCLUSION

J.B. Hunt's motion for summaijudgment is granted with respect to the plaintiffs’ first,

second, and fourth claims, anddisnied with respect to the pidiiffs’ third claim for defamation.

SO ORDERED.
Brooklyn, New York
March 30, 2012

Edward (R Korman

Eoward R. Korman
SenioiJnited StateDistrict Judge
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