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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________________ X
AMANDA SEDACA ROSENBERG,
Plaintiff, NOT FOR PUBLICATION
ORDER
-against- 09-CV-4016 (CBA)(LB)

THE CITY OF NEW YORK, NEW YORK CITY
DEPARTMENT OF EDUCATION, JORGE MITEY,
GERALDINE MAIONE, and ENZA FERENTELLI,
Defendants.

AMON, Chief United Stads District Judge:

Plaintiff Amanda Rosenberg (“plaintiff’ or “Rosenberg”) filed an amended complaint on
July 2, 2010, alleging that defendants discrirredaagainst her on the basis of her sex and
retaliated against her when stemplained about sexual haragsh By so doing, plaintiff
alleges that defendants City Méw York, New York City Department of Education, Garaldine
Mainoe (“Maione”) and Enza Fartelli (“Ferentelli,” and collectively the “City Defendants”),
and Jorge Mitey (“Mitey”) violated her rightsder Title 1X, 42 U.S.C. 88 1983 and 1985, the
First and Fourteenth Amendments, and New Ystdkte and City law. The City Defendants and
Mitey now separately move to dismiss the amended complaint in full.

BACKGROUND

The following facts are alleged in the amded complaint. Rosenberg was a special
education teacher at Franklin Delano Roediedigh School in Brooklyn, New York (“FDR”),
working for the New York City Department Bducation. Mitey was high school teacher, also

working for the Department of Education, ahating his career, was employed at FDR under the

supervision of Maione, the Pripal of FDR, and Ferentelli, akssistant Principal at the school.
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Plaintiff began her work at FDR in fiember 2006, following her admission to the New
York City Teaching Fellows Program. The TeachFellows Program attracts highly qualified
individuals with previous worlkexperience to teach in high need New York City Schools by
subsidizing the cost of a M&sts degree in education. Haipants are required to obtain
teaching positions in New York City schools whitey pursue their Master’'s degree. Fellows
find their own teaching positions and are paid the same salary and benefits as other New York
City teachers. They cannot continue partitgrain the Program unless they maintain their
teaching position.

Plaintiff alleges that after commencing leenployment at FDR, she was subjected to
sexual remarks, innuendo and harassment byyMitditey would, for example, compliment her
clothing and appearance in fronthar students. Once, when pl#ireturned to work after an
absence, plaintiff alleges, Mitey approachedaret said that he had ssied her and that if he
had known she was out sick, he would have ctunfeer house and served her breakfast in bed.
He stated that he wished Wwas plaintiff’'s boyfriend, and that her boyfriend was a lucky man.
On or about April 2007, plaintiffleges, Mitey offered her a rideome. At that time, plaintiff
was dating another teacher in the school. Dutegrive, plaintiff alleges that Mitey made
numerous inappropriate sexual remarks and inquntecher sex life with the other teacher. She
alleges that Mitey gave hedwce about how to commit an affair by putting Mitey’s number in
her cell phone, but substituting a female namiike contact list. In September 2007, when
Mitey learned she had moved, plainalleges that Mitey asked ife could help her unpack, and,
when she declined, remarked, “Well, if | getidk, can | come over and sleep in your bed with
you?” She further alleges thatOctober 2007, Mitey asked hergtop by his office, and when
she did not, approached her to ask why she had refused.
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Plaintiff states that in December 2007, sHe ter boyfriend, a fellow teacher, about the
incidents described above. Sates that her boyfriend approached Mitey, who in turn angrily
confronted plaintiff for making the allegationBlaintiff then advised her union representative,
the United Federation of Teacher’s (“UTF’s”) Chapter Leader, about Mitey’s conduct. She says
that she was informed that other female scleogbloyees had made similar allegations of sexual
harassment against Mitey, concerning both staff argests, but that they had been afraid to file
formal complaints. The two agreed that plidirnvould file a complaint and that the Chapter
Leader would enlist the other women to buttresscte@ms. The Chapter leader urged plaintiff
to wait until after the upcoming union elections, however, because Mitey was actively
campaigning for the positing of UTF Chapter Leader. Mitey the election.

On January 29, 2008, plaintiff attended a timgewith Maione, the former UTF Chapter
Leader, and two school employees, to addressyMitdleged sexual harassment of students and
staff. Plaintiff alleges that Maione became defee and stated that whatever harassment had
occurred was plaintiff's fault and that filingfarmal complaint would be a waste of time.

Plaintiff nevertheless advised Ma® that she intended to file a complaint. On February 5, 2008,
plaintiff contacted the New York City Department of Education’s Office of Equal Opportunity to
file a formal complaint and metithi investigators on February 11, 2008.

Also on February 11, 2008, plaintiff allegbést Maione and Fengelli walked into
plaintiff's classroom in the middle of class andetved her teaching. She states that ordinarily,
such observation sessions are preceded by a preratigerconference, but that in this instance,
none occurred. She alleges that Maione amdrftelli whispered to eadoother throughout most
of the class. Plaintiff was idicted to attend a psbservation conference with Maione and
Ferentelli on February 25, 2008. At the coafare, Ferentelli complained that there was
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insufficient class participation during her lessom that the incidentould be written up as a
formal observation. Plaintiff alleges thatr€etelli had previously advised her that the
observation was only a walk-thugh, informal observation.

On March 17, 2008, plaintiff was advised tshe should not atteradschool-wide dinner
for the entire faculty to which she had previouséen invited. She states that she was advised
not to attend because Mitey would also be in attendance. Only April 2, 2009, plaintiff was given
the formal report of the February 11, 2008 obagon, which rated her unsatisfactory. The
report of her first observation session in tHeda2007, conducted by Ferentelli, rated her as
satisfactory. On April 7, 2008, Ferentelli conteecan observation @laintiff's classroom
performance, but failed to document it.

On May 27, 2008, the New York City Department of Education’s Office of Equal
Opportunity completed a written decision whatibstantiated plaintif§ complaint of sexual
harassment against Mitey. Plaintiff was ndviaed of the decision until June 2, 2008. That
same day, approximately two weeks beforeeth@ of the school year, Maione terminated
plaintiff from her teaching positio Plaintiff alleges that sheas the only teacher, among those
terminated, to be dismissed prior to the enthefschool year. At the time of her termination,
plaintiff was close to obtaininiger Master’'s degreéut was advised that because she was no
longer teaching, she could not register to tadefinal examination. She was further advised
that she could no longer continue in the TeagMiiallows Program and was precluded from ever
teaching again in a New York City public school.

On September 17, 2009, plaintiff filed a complamthis action against the City of New
York, the Department of Education, Mitey, Ferdltand Maione. Th€ourt granted plaintiff
leave to amend her complaint on June 24, 20dd oa July 2, 2010, plaintiff filed an amended
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complaint. Defendant Mitey and the City Dedlants separately filed motions to dismiss the
amended complaint.
MOTION TO DISMISS STANDARD
To withstand a motion to dismiss for failure to state a claim, “a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”

Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009) tmgBell Atl. Corp. v. Twombly, 127 S. Ct.

1955, 1974 (2007)). A complaint that contains difdypels and conclusions” or “a formulaic
recitation of the elements of a cause ofactvill not do.” Twombly, 127 S. Ct. at 1965.
Neither will a complaint that contains onlydked assertion[s]” witout “further factual
enhancement.”_|d. at 1966.

Igbal identifies a “two-pronged” approachdetermining the sufficiency of a complaint.
129 S. Ct. at 1950. First, courts can “begind®antifying pleadings thabecause they are no
more than conclusions, are noti#ded to the assumption of ttut 1d. Second, they can then
identify whether the complaint, stripped of itsxctusory pleadings, “plaudibgive[s] rise to an
entitlement to relief.”_Id. “A claim has faiplausibility when tk plaintiff pleads factual
content that allows the court to draw the reabtmmference that the defendant is liable for the
misconduct alleged.” 1d. at 1949. “The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more than a sheasjility that a defendant has acted unlawfully.”
Id. A court’s “consideration [on a motion to dismigs]imited to facts stted on the face of the
complaint, in documents appended to the complaint or incorporated in the complaint by

reference, and to matters of which judicialio®tmay be taken.” Allen. WestPoint-Pepperell,

Inc., 945 F.2d 40, 44 (2d Cir. 1991).



DISCUSSION

Defendants Mitey and the City Defendasgparately filed motions to dismiss the
amended complaint. For the reasons stated below, the following claims are dismissed: (1) all
claims against the City of New York; (2) alldieral claims against Mitey; (3) any § 1983 claim
against Maione and Ferentallising out of the Equal Peattion clause; (4) any § 1985
conspiracy claim against Mitey, Maione, and rée#i; and (5) any State and City law claims
against the Department of Education.

l. City of New York Not a Proper Party

The amended complaint names as a defendant the City of New York. The City argues
that the Department of Educatiogather than the City, was plaiifits employer and that the City
is therefore not a proper partyttos action. “[T]he City is a gg@rate and distinct legal entity

from [the Department of Education].” fiple v. City of New York, 2010 WL 3824116, at *5

(E.D.N.Y. Sept. 21, 2010). Thus, ik well-settled that ‘the City cannot be liable for the acts

of [the Department of Educati] or its employees.” Id. (quimg Moore v. City of New York,

2010 WL 742981, at *5 (S.D.N.Y. Mar.2, 2010)); s#so Falchenberg v. New York City Dep't

of Educ., 375 F. Supp. 2d 344, 347 (S.D.N.Y. 206%rro v. City of New York, 591 F.Supp.2d

431, 446 (S.D.N.Y.2008) (rev'd in part on otgesunds, 341 Fed. App'x 696 (2d Cir. July 27,
2009).) Plaintiff does not oppose the City’s argunibat it is not a proper party. Accordingly,
all claims against the City of New York are dismissed.

. Title IX Claim Against the Department of Education

Plaintiff alleges that the Department afuiation violated her rights under Title tX.

 The complaint alleges claims under Title IX only against the City of New York and the Department of Education.
As previously noted, any claims against the City of Newk¥ave dismissed. To the extent any claim under Title IX
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The Department of Education moves to dismissdlaign, arguing that, due the availability of
a private right of action under Title VII, therens implied right of action under Title X for an
employee complaining that they suffegelsonal employment discrimination.

There is a split in authority as to whethgiken the availability of a private right of
action under Title VII, an employee of an educational institution may bring a private
employment discrimination claim for moneymdages under Title IX. The Second Circuit has

not decided that question. See TowerState Univ. of N.Y at Stony Brook, 2007 WL

1470152, at *3 (E.D.N.Y. May 21, 2007) (citiigrres v. Pisano, 116 F.3d 625, 630 n.3 (2d Cir.

1997)). Those courts that have found suclglat of action is availale include,_Morris v.

Fordham University, 2004 WR06248, *3 (S.D.N.Y. Apr. 28004), and Henschke v. New

York Hosp.-Cornell Med. Ctr., 821 F. Supp. 166, 172 (S.D.N.Y. Apr. 13, 1993). Courts holding

otherwise include, Waid v. Mell Area Public Schools, 91 F.3d 857, 861-62 (7th Cir. 1996),

abrogated on other grounds by Fitzgerald v. Barnstable School Committee, 555 U.S. 246 (2009),

Lakoski v. James, 66 F.3d 751, 753-54 (5th €995), Towers, 2007 WL 1470152, at *4; Urie

v. Yale University, 331 F. Supp. 2d. 94, 97-98 ([DnG. 2004), and Vega v.&é Univ. of N.Y.

Bd. of Trustees, 2000 WL 381430, at *3 (S.D.N.YrAp3, 2000). Courts finding that Title IX

does not provide a private right of actiom & individual complaining of employment

discrimination have held that allowing empé®g to bring such an action would upset the

is asserted against him, Mitey movesliemiss that claim, arguing that thewsm be no such cause of action because
plaintiff can pursue a liability action under Title IX only against a grant recipient. “Although the Second Circuit
does not seem to have definitively addressed this issieydrwhelming majority of federal courts that have, both

in this Circuit and elsewhere, have held that ‘only the institutional recipient of federal funds can be held liable unde
Title IX’; ‘individuals, who are not recipients, cannot be higdhle.” Tesoriero v. Syosset Central School Dist., 382

F. Supp. 2d 387, 396 (E.D.N.Y. 2005) (quoting Folkes v. N.Y. Coll. of Osteopathic Med., 214 F. Supp, 2822
(E.D.N.Y. 2002)). Plaitiff does not argue to the iotvary, and any claim brought against Mitey under Title IX is
accordingly dismissed. For the sareason, to the extent any Title IX claim is alleged against Maione and

Ferentelli, it is dismissed.




carefully balanced remedial scheme of Titlé. E.g., Vega, 2000 WL 381430, at *3 (citing
cases).

In Cannon v. University of Chicago, 441 U&7 (1979), the Supreme Court recognized

an implied private right of action for gender-bdsliscrimination under Title IX. The Court has

also found that the remedy of damages is avalaban individual enforcing Title IX, Franklin

v. Gwinnett County Pub. Sch., 503 U.S. 60 (1992), aatlttte scope of Title IX’s prohibition

includes gender-based employment discrimination by educational programs receiving federal

financial support. North Haven Bd. ofl&c. v. Bell, 456 U.S. 512 (1982). Moreover,

“[r]etaliation against a person because that pehs@complained of sex discrimination is [a]
form of intentional sex discrimination encomgead by Title IX's private cause of action.”

Jackson v. Birmingham Bd. of Educ, 544 U.S. 167, 173 (2005).

The Court, however, has never specificalidressed the relationship between Title I1X
and Title VII. In_Jackson, for example, the Gozonsidered a suit by tle@ach of a university’s
women'’s basketball team who waaliated after complaining dliscrimination, not on behalf
of himself, but on behalf of his students44 U.S. at 171-72. Likewise, neither Cannon,

Franklin, nor Bell involved the question of whetla® employee could pursue a private cause of

action for damages to vindicate employment distration. As the couiih Lakoski explained:

Both Cannon and Franklin involved clairaf prospective or current students at
federally funded educational institutioneeither involved a claim of employment
discrimination by an employee of thosehools. Bell addressed Title IX's

prohibition of employment discriminam in a challenge to the validity of

administrative regulations terminatingdégal funding of educational institutions
that discriminated on the basis of sexheir employment practices. Bell was not
a claim by an individual for oney damages for discrimination.

Lakoski, 66 F.3d at 754.
On the unique facts of this complaint, howeuhe Court need not decide at this time
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whether a plaintiff complainingnly of personal employment basdiscrimination can maintain
a private cause of action under Title IX in lighttiloé availability of Tite VII. First, although
plaintiff alleges that she filed complaint about her personadtment, she also alleges that
Mitey’s alleged sexual harassment directed tovetindents was addressed at her meeting with
Maione. (Am. Compl. 11 22-23.) Plaintiff alleghat she was retaliated against after that
meeting.
In dicta in_Jackson, the Court consideresinailar factual scenar. “If a principal
sexually harasses a student, and a teacher complains to the school board but the school board is
indifferent,” the Court explainedthe board would likely be liableor a Title IX violation.”
Jackson, 544 U.S. at 180-81 (citations omittéld).encourage teachers to speak out, therefore,
the Court reasoned that it was imgeve to grant the teacher a @te right of action in the event
the teacher was retaliated against. As the Court explained:
[l]f Title IX’s private right of action dos not encompass retaliation claims, the
teacher would have no recourse if Wwere subsequently fired for speaking out.
Without protection from retaliation, individuals who witness discrimination
would likely not report it, indifference ciais would be short circuited, and the
underlying discrimination would go unremedied.
Jackson, 544 U.S. at 180-81 (citations omitted)reHglaintiff alleges that she, along with the
former Union Chapter Leader and two other stleonployees, attended@eeting with Maione
in which they “related Mr. Mitey’s conduct of sexiurmrassment toward students and staff . . . .”
(Am. Compl. T 22-23.) Rintiff alleges that shortly thereafteshe was retaliated against when

she was subjected to improper scrutiny (Aompl. 1 25-27, 29), excluded from a school

function (Am. Compl. T 28), and ultimately firé&m. Compl. § 32). Just as in Jackson the

coach of a women'’s basketball team was [itéedhto bring a suit for damages under Title IX
after he was allegedly retaliated against for dampng about unequal treatment on behalf of his
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students, Jackson, 544 U.S. at Ba9-plaintiff here could pragly pursue a cause of action
alleging that she was retaliated against for dammg about the harassment of students by an
employee of the Department of Education.

Second, in this case, plaintiff alleges notyahlat she was discriminated against as an
employee, but that she was discriminated againatstisdent participating in the New York City
Teaching Fellows Program. (Am. Compl. 1The City Defendants correctly point out that
plaintiff was pursuing her Master’s degree abthe Department dducation, but at an
unidentified university. Rlintiff's primary relationship with # Department of Education was as
an employee. However, the fact that adividual has an employment relationship with an
institution does not mean thaetindividual cannot also be coneréd a student under Title IX.

See Yoq v. Texas Southern University, 2010 WL 4053766, at *4 (S.D. Tex. Aug. 30, 2010)

(finding that alleged harassment occurring whilelsht was working as a research assistant for
a professor was covered by Title IX becatlework performed was an aspect of her
educational experience at the university).

Moreover, the amended complaint does alkbgé the Departmemtf Education had a
substantial relationship to pldifi's education and training. Themended complaint alleges that
the Teaching Fellows Program, which subsidized her education, was designed to encourage
“highly qualified individuals with previous wk experience to teach in high need New York
City Schools . ...” (Am. Compl. 1 11.) lledes that participants were required to obtain
positions in New York City Public Schools whipeirsuing their Master’s degrees (Am. Compl.
11), and that when plaintiff was terminated frber teaching position, allegedly in retaliation for
her complaints of discrimination, she was eneted from taking her final examinations and
precluded from continuing in the Teaching Bels Program. (Am. Compl. 12, 35.) Without
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further development of theactual record, the Court cannot determine the extent of the
Department of Education’s role in plaintifiglucation and training. As this is a motion to
dismiss, however, the Court finds that plaintiff has pled sufficient facty¢origie to a plausible
claim for relief under Title IX agast the Department of Education.

[1l.  Section 1983 Claims Against Mitey, Maione, and Ferentelly

Plaintiff brings claims against defendants Mitey, Maiared Ferentelli pursuant to

§ 19837 alleging that they violated her rigtgscured by the First Amendment and the Equal
Protection Clause. In order to maintain aticgcpursuant to 8 1983, a pidiff must allege two
essential elements. First, “the conduct clzimed of must have been committed by a person

acting under color of state law.” PitchellCallan, 13 F.3d 545, 547 (2d Cir. 1994) (citing

Parratt v. Taylor, 451 U.S. 527, 535 (1981), ovedubn other grounds by Daniels v. Williams,

474 U.S. 327 (1986)). Second, “the conduct compthaof must have deprived a person of
rights, privileges or immunities secured by the Constitution or laws of the United States.” Id.
“Section 1983 itself creates no sulmtiee rights, [but] . . . only procedure for redress for the

deprivation of rights established elsewherBykes v. James, 13 F.3d 515, 519 (2d Cir. 1993)

(citing City of Oklahoma City. Tuttle, 471 U.S. 808, 816 (1985)).

a. Section 1983 Claims Against Mitey
Defendant Mitey moves to dismiss any claims asserted against him in the amended
complaint under § 1983, arguing that as a fellow tegdte is not a state actor. “Sex-based

discrimination, including sexualarassment, may be actionablheler § 1983 as a violation of

2 The Amended Complaint does not assert a cause of action pursuant to § 1983 against the CiKodk Nethe
Department of Education.
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equal protection.”_Kern v. City dRochester, 93 F.3d 38 (2d Cir. 1996}litey argues,

however, that he cannot be liable under § 1983 because he did not act under color of state law.
As stated, in order to maintain an actionguant to 8§ 1983, plaintiff must show that “the
conduct complained of [was] committed by a paracting under color ofate law.” Pitchell,
13 F.3d at 547.
In a § 1983 suit, “a defendant necessarilysastder color of state law when he abuses
the position given to him by the State.” Hayut, 352 F.3d at 744 (quoting West, 487 U.S. at 50).
Thus, “a public employee acts under color of statevidile acting in his official capacity or
while exercising his responsibiés pursuant to state law.” \&e487 U.S. at 50. However,
“[m]ere employment by a state or municipalityedaot automatically mean that a defendant’s

actions are taken under the color of state laideirn v. City of Rochester, 93 F.3d 38, 43 (2d

Cir. 1996) (citing Polk County v. Dodson, 454 U332, 319-320 (1981)). “[A]cts of officers in

the ambit of their personal purgiare plainly excludd’ from § 1983 liability. _Pitchell, 13 F.3d

at 548. Thus, “where the harassment in quegtaes not involve use of state authority or
position, the harrasser is generdtiynd not to be acting under colof state law.”_Williams v.

City of New York, 2006 WL 2668211, at *27 (E.D.N.Y. September 11, 2006). “In a case

charging hostile environment . . . harassment, ‘undkr of state law’ ordiarily requires that
the harasser be a supervisor or have some positiauthority or control over the plaintiff.”

Quinn v. Nassau County Police Dept., 53 F. Supp. 2d 347, 355 (E.D.N.Y. 1999).

Here, plaintiff alleges that Mitey was a fellaeacher. (Am. Compl. 1 6.) There is no

allegation that Mitey had any supesory authority over her or that he utilized his authority or

3To the extent plaintiff intends to plead a claim of First Amendment retaliation against Mitey, there are simply no
allegations suggesting that Mitey committed a retaliatory act.
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position as a fellow teacher in sexually hanagdier. To the exteMitey was clouded with
authority by virtue of his posan in the union, the Second Circhas found that such authority,
which is exercised for the benefit of the unard not the Department of Education, does not
transform an individual's otherwesprivate actions into actions made pursuant to state law. See
Kern, 93 F.3d at 43. Mitey’s acts, therefore, weoeclouded with his authority as an employee
of the Department of Eduttan, and therefore, no claim against him under § 1983 will lie.
b. Section 1983 Claims Against Maione and Ferentelli

Plaintiff also asserts claims under 8§ 1983iagt defendants Mane and Ferentelli,
alleging that they violated her rights undeg first and Fourteenth Amendments. Defendants
move to dismiss, arguing that plaintiff calmow no violation of hesubstantive rights.

i. First Amendment Retaliation

Plaintiff alleges that defendants Maionmedd-erentelli retaliated against her after she
complained about Mitey’s conduct, in violatiohher First Amendment rights. Maione and
Ferentelli move to dismiss. “It is established ia this Circuit that, ‘[r]legardless of the factual
context, we have required aapitiff alleging retaliation to establish speech protected by the First

Amendment.” _Sousa v. Roque, 578 F.3d 164, 169-70 (2d Cir. 2009) (quoting Williams v. Town

of Greenburgh, 535 F.3d 71, 76 (2d Cir. 2008))o @etermine whether or not a plaintiff's
speech is protected, a court must begin by aslihgther the employee spoke as a citizen on a

matter of public concern.””_Sousa, 578 F&dL70 (quoting Garcetti v. Ceballos, 547 U.S. 410,

418 (2006)). “If the court determindésat the plaintiff either did natpeak as a citizen or did not
speak on a matter of public concern, ‘theptayiee has no First Amendment cause of action
based on his or her employer's reaction éogieech.”_Sous&78 F.3d at 170 (quoting
Garcetti, 547 U.S. at 418).
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“The Supreme Court has defined ‘a matter of public concern’ athah&elat[es] to any
matter of political, social, or ber concern to the community.Sousa, 578 F.3d at 170 (quoting

Connick v. Myers, 461 U.S. 138, 146 (1983)). “Theuiry into the protected status of speech is

one of law, not fact.”_Connick, 461 U.S.1a8 n. 7. “An employee who complains solely about
his own dissatisfaction with ¢hconditions of his own employmieis speaking upon matters only
of personal interest.”_Sousa, 578 F.3d at 1#tdt{on and quotation marks omitted). However,
“it does not follow that a person motivateddypersonal grievance cannot be speaking on a
matter of public concern.”_Id. In Sousa, Becond Circuit emphasized that “a speaker’s motive
is not dispositive in determining whether hisher speech addresses a matfepublic concern.”
Sousa, 578 F.3d at 173. Instead, “[w]hetheemployee’s speech addresses a matter of public
concern must be determined by the content, famd,context of a given statement, as revealed

by the whole record.”_Connick, 461 U.S. at 147-48.

To the extent plaintiff complained about lpersonal treatment by Mitey, that complaint

concerned a matter of private, rather thanliipudmncern._See Saulpgh v. Monroe Community

Hosp., 4 F.3d 134, 143 (2d Cir. 1993) (finding indual complaint of seual harassment not
matter of public concern even where evidence emgibsntly uncovered that employee in question

had previously harassed another employeexe@av. New York City Housing Authority, 975

F. Supp. 501, 510-11 (S.D.N.Y. 1997) (finding piewsuit alleging sexual harassment not

speech on matter of public concern); see @lisen v. County of Nassau, 2008 WL 4838705, at

*4-*5 (E.D.N.Y. November 04, 2008) (finding compiés by multiple plaintiffs about harassing
treatment not matter of public concern whermptaints pertained to individual incidents
affecting the plaintiffs).

Plaintiff argues, however, that she raised concerns about the treatment not only of herself,
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but also of other teachers and even studetsomplaint about system-wide discrimination may

constitute a matter of public moern. _See, e.qg., Wise v. New York City Police Dep't, 928 F.

Supp. 355 (S.D.N.Y. 1996) (finding that sexualdssment complaints constituted matters of
public concern where complaints pertaineghantiff and other women in the police
department).

Defendants further argue that plaintiff'airh is not cognizable because it was made
pursuant to her official dutiesIf a public employee speaks notagitizen but instead pursuant

to his or her ‘official duties,” an employer’'ssq@nse to that speech does not violate the First

Amendment.” _Huth v. Haslun, 598 F.3d 70 (2d Cir. 2010) (citing Garcetti, 547 U.S. at 421,

424). In_Pearson v. Board of Education, #:%upp. 2d 575 (S.D.N.Y. 2007), the court found

that a complaint by teachers alleging actsefual harassment by an employee of the
Department of Education against female séaff students was barred because such complaints
were made pursuant to theirtehs of employment. Id. at 589.

In Pearson, however, the plaintiffs pled that they “individually and collectively, in their
capacity, as teachers and pursuant to mancateplained of Dr. Ayed’s predatori[a]l
misconduct and unprofessionalism.” Id. Thertdound that the teachers had “affirmatively
pled that the statement they made with resfmedyed’s allegedly iappropriate sexual conduct
were made ‘pursuant to their afil duties.” 1d. (quoting Gastti, 547 U.S. at 421). Here, in
contrast, there is no such afffiative pleading. Plaintiff ifect pleads that rather than
encouraging the teachers to report the allegedents, Maione, the Principal of FDR, advised
the attendees of a meeting in which they claingd about Mitey’s treatment of students and
staff “that filing a formal complaint was a wastietime and that none of the meeting attendees
‘had a case.” (Am. Compl. T 23.) The Court finldat at this stage, plaiff has pled sufficient
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facts to raise a plausible claim of First Ardement retaliation, anthat absent factual
development of what was said at the tmgg by whom, to whom, and what plaintiff's
professional responsibilities welitcannot hold as a matter ofaahat the alleged statements
were not a matter of public concern or were maalsuant to plaintif§ duties of employment.
ii. Equal Protection

The amended complaint alleges that defenddaisne and Ferenteltieprived plaintiff
of her rights under the Equal Protection Clausemifrteenth Amendment. The Equal Protection
Clause of the Fourteenth Amendment guaasit“[the] right tobe free from invidious
discrimination in statutory classifications and other governmewtality.”” Bernheim, 79 F.3d

at 323 (quoting Harris v. McRae, 448 U.S. 2972 81980)). “The Equal Protection Clause

requires that the government traditsimilarly situated peopldike.” Harlen Assocs. v. Inc.

Village of Mineola, 273 F.3d 494, 499 (2d G2001). Thus, “[a]n equal protection claim has

two essential elements: (1) the plaintiff was tréatéferently than othersimilarly situated, and
(2) this differential treatment was motivatedayintent to discriminate on the basis of
impermissible considerations, such as raaeligion, to punish or inhibit the exercise of
constitutional rights, or by a rieious or bad faith intent tmjure the person.”_Lovell v.

Comsewoque Sch. Dist., 214 rugp. 2d 319, 321-22 (E.D.N.Y. 2002) (citing Diesel v. Town of

Lewisboro, 232 F.3d 92, 103 (2d Cir. 2000)); abs® Humphrey v. County of Nassau, 2009 WL

875534, at *17 (E.D.N.Y. Mar. 30, 2009) (“To &tat claim of discrimination under the Equal
Protection Clause, a plaintiff muasllege that a government acintentionally discriminated
against [him] on the basis of [his] méership in a protected class.”).

“Whether two employees are similarly situatadinarily presents a question of fact for

the jury.” Graham v. Long Island R.R., 23@& 34, 39 (2d Cir. 2000). “To be ‘similarly
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situated,’ the individuals with lnom [plaintiff] attempts to compare [himself] must be similarly

situated in all material spects.”_Shumway v. United Parcel Serv., 118 F.3d 60, 64 (2d Cir.

1997) (citing_Mitchell v. Toledo Hosp., 964 F.2d 577, 582 (6th Cir. 1992)). In order to satisfy

the “all material respects” standagr plaintiff must show that “eemployees were subject to the
same performance evaluation and disciplinedsteats.” _Graham, 230 F.2d 40 (citing Norville

v. Staten Island Univ. Hosp., 196 F.3d 89, 96 (2d £©499)). In additin, a plaintiff must

demonstrate that the similarly situated eoypeles engaged in comparable conduct. Id.

It is “well settled” that the “personal involvement of i@@dants in alleged constitutional
deprivations is a prerequisite an award of damages under § 1983.” Farid v. Ellen, 593 F.3d
233, 249 (2d Cir. 2010) (citation omitted). As@nsequence, “the disme of respondeat
superior . . . does not suffice to impose lidpilor damages under section 1983 on a defendant

acting in a supervisory capacity.” HayutState Univ. of N.Y.352 F.3d 733, 753 (2d Cir.

2003).

Here, aside from Maione and Ferentelli’'s gédly retaliatory actglaintiff has not pled
any affirmative acts of discrimination by defendants Maione and Ferentelli. To the extent
plaintiff relies on defendants’laged acts of retaliation followg her complaints about Mitey’s
sexual harassment, such a claim is not cogrezaidier the Equal Proteati€€lause._Bernheim
v. Litt, 79 F.3d 318, 323 (2d Cir. 1996) (“[A]lthougtaims of retaliabn are commonly brought
under the First Amendment, and may also leaipht under Title VII . . . we know of no court
that has recognized a claim under the E&uatection Clause for retaliation following

complaints of racial discrimination.”); Wihington v. County of Suffolk, 2007 WL 2115038, at

*2 (E.D.N.Y. July 20, 2007) (“Retaliating for omplaining of gender discrimination is not an

Equal Protection Clause violation.”); hge v. Town of Monroe, 213 F. Supp. 2d 411, 419
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(S.D.N.Y. 2002) (“[D]lefendants’ Eged retaliation in responge plaintiff's sexual harassment
complaints is not cognizable as an equal pratactiolation.”). Thus, in order to make out her
equal protection claim, plaintifhust rely on defendants’ acts, failures to act, as Mitey’s
supervisors.

In Colon v. Coughlin, 58 F.3d 865 (2d Cir.199%h Second Circuit identified five ways

in which a supervisory official may be personatiyolved in a violation of constitutional rights.
Id. at 873. Liability may atteh to a supervisor who:

(1) [d]irectly participated in the violain, (2) failed to remedy the violation after

being informed of it by report or apal, (3) created a poy or custom under

which the violation occurred, (4) wagrossly negligent in supervising

subordinates who committed the violatigh) was deliberately indifferent to the

rights of others by failing to act on information that constitutional rights were

being violated.
Igbal v. Hasty, 490 F.3d 143, 152-53 (2d Cir. 20@mr)ng Colon, 58 F.3d at 873), rev'd on other
grounds, Igbal, 129 S.Ct. 1937. _In Igbal, howetlee Supreme Court held that “[b]ecause
vicarious liability is inappkable to . . . 8 1983 suits, a piaff must plead that each
Government-official defendant, through the o#its own individual actions, has violated the
Constitution.” Igbal, 129 S.Ct. at 1948. The Court rejected the argument that “a supervisor’s
mere knowledge of his subordinate's discniatory purpose amounts to the supervisor’'s
violating the Constitution,” because that “conceptdisupervisory liability is inconsistent with
[the principle that supervisors] may not be hetdountable for the misdeeds of their agents.”
Id. at 1949. “Absent vicarious liability, eaGovernment official, his or her title
notwithstanding, is onljiable for his or her own misconduct.”_Id.

Defendants argue that after Igbal, supsny liability under 8 1983 can, thus, only be

established “if that supervisor participate[d] ditg in the alleged conistitional violation or if
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that supervisor create[d] a policy or custom under which unconstitutional practices occurred.”

See Bellamy v. Mount Vernon Hosp., 2009 \W&35939, at *6 (S.D.N.Y. June 26, 2009); see

also Spear v. Hugles, 2009 WL 2176725, *2 (8LI¥. July 20, 2009); but see Qasem v. Toro,

737 F. Supp. 2d 147, 151-52 (S.D.N.Y. 2010) (f&sal noted, the degree of personal
involvement required to overcome a 12(b)(6) motion varies depending on the constitutional

provision alleged to have been violdt®; D’Olimpio v. Crisafi, 718 F.Supp.2d 340, 346-47

(S.D.N.Y. 2010) (“Colon’s basdsr liability are not founded ontheory of respondeat superior,
but rather on a recognition that ‘personal imeonent of defendants in alleged constitutional
deprivations' can be shown by nonfeasance as well as misfeasance.”).

Plaintiff does not dispute the standard propdsedefendants. Instead, plaintiff argues
that because Maione and Ferelinfalled to address Mitey’sanduct after several female staff
members previously complained about alleget$ of sexual harassment and affirmatively
retaliated against plaintiff, she has shown iatone and Ferentelli fostered a culture and
custom of discrimination as well as an eomiment in which discrimination was customary.
However, plaintiff nowhere allegéiat either Maione or Ferenliehere aware of the allegations
of sexual harassment against Mitey by sewvettar female school employees. Rather, the
amended complaint pleads that she hadinéal her union representative about Mitey’s
conduct, was informed by that representativéhefother allegations, butas told that the other
employees had in fact been édr#o file formal complaints.(Am. Compl. § 20.) Thus, as
alleged in the complaint, there is no reason tebe that Maione and Ferentelli were aware of
Mitey’s allegedly harassing conduct until plaintiffreelf informed them of it. There is also no
allegation that Mitey continugdis harassing conduct after pliihcomplained to Maione and
Ferentelli or that Maione and Ferentelli failedd&e steps to address plaintiff's complaints.
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With respect to the alleged retaliation, as statetaliatory acts do not, on their own, make out
an equal protection violation. Accordinglyetourt finds that even under the standard
articulated in_ Colon for supenrasy liability, plaintiff has not adquately pled affirmative acts by
Maione and Ferentelli sufficient to maintar§ 1983 equal proteon claim against them.

V. Section 1985 Conspiracy Claims Against Mitey, Maione, and Ferentelli

Plaintiff asserts a claim pswant to 42 U.S.C. § 1985, alag that defendants Mitey,

Maione, and Ferentelli conspiréalviolated plaintiffs constitutional rights. To state a claim
under 42 U.S.C. § 1985(3), a claimant must pléhda conspiracy, (Xor the purpose of
depriving, either directly or indectly, any person or a$s of persons of agl protection of the
laws, and (3) an act in furtherance of the pimasy (4) whereby a pesa is deprived of any

right of a citizen of the United StateBrown v. City of Oneonta, 221 F.3d 329, 341 (2d

Cir.2000). A plaintif must aver some “class-based, inegé discriminatory animus behind the

conspirators’ action.”_Thomas v. Roach, 165 F.3d 137, 146 (2d Cir. 13®®gd allegations

of conspiracy are insufficient; the plaintifhust provide some fagal basis supporting a

meeting of the minds, such that defendants entetecdimagreement, express or tacit, to achieve

“*To the extent that defendants argue that gender disation does not classify &slass based animus” sufficient

to state a claim under § 1985, that question would appear to be, at best, undecidedrouthiBTay v.

Alexandria Women'’s Health Clinic, 506 U.S. 263, 269 (1993), cited by defenydal®d only that discrimination
against “women seeking abortions” did not qualify as class-based animus, and declined to decide whether
discrimination against women generally could meet the standard. In New York State Nat'l Org. for Women v.
Terry, the Second Circuit held that “women may constitute a class for purposes of § 1985(3).” 886 F.2d 1339,
1358-59 (2d Cir. 1989). Four years later, in Town of West Hartford v. Operation Rescue, the Second Circuit
declined to consider whether women qualified as a class under the statute. 991 F.2d 1039, 1046 (2d Cir. 1993)
(“Respondents' contention . . . is that the alleged classHolgs@imination is directed . . . at women in general. We
find it unnecessary to decide ®ther that is a qualifying class under § 1985(3) . . .Oltside of this Circuit,

courts have held that women are plaiobyvered, see, e.g., Lyes v. CityRiiera Beach, Fla., B5F.3d 1332, 1338
(11th Cir. 1999) (“Any conclusion that women are not a protected class under § 1985(3)undntd a solid wall

of contrary precedent.”), and at least one court in this circuit has assumed that gender discrimolasisiésed
animus._See Greene v. Wright, 389 F. Supp. 2d 416, 425-26 (D. Conn. 2005). The Court need not decide that
guestion, however, as the Court finds tblaintiff's claim should be dismissédr the reasons stated in the body of
this decision.
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the unlawful end.”_Webb v. Goord, 340 F.3d 105, 110 (2d Cir. 2003) (internal quotation marks

omitted); see also Arar v. Ashcroft, 585 F.3d 559, 569 (2d Cir. 2009).

Here, plaintiff fails to allegéacts adequate to infer a meeting of the minds. The only
factual allegations connecting the indivitidafendants aside from their employment
relationship are that Maione aRdrentelli attended a classroom eb&tion of plaintiff together
after plaintiff made her complaiagainst Mitey (Am. Compl. I 25%hat during that observation,
Maione and Ferentelli whisperéaleach other (Am. Compl. § 2@nd that plaintiff attended a
post-observation conference with Maione and Rtk during which Ferentelli informed her
that there was inadequate student participatiomg her class and théite encounter would be
written up as a formal observation. (Am. ComjpR7.) The complaint does allege that plaintiff
was informed not to attend a school-wide dinmerause Mitey would be in attendance, which
plaintiff argues suggests that Mitey was antact with Maione and Ferentelli; however, the
amended complaint does not in fattege that it was either Maiome Ferentelli who instructed
plaintiff not to attend. (Am. Compl.  287Thus, there are not sufficient non-conclusory
allegations to infer that Maiorend Ferentelli were involved Bconspiracy to retaliate against
plaintiff and no non-conclusory allegatioatsall that Mitey wa somehow involved.

Even if plaintiff had adequately allegealcts sufficient to infethe existence of a
conspiracy between Maione and Ferentelljmiiff's claim is barred by the intracorporate
conspiracy doctrind. “Under the intracorporate consaiy doctrine, officers, agents and

employees of a single corporate or municipaitgneach acting within the scope of his or her

employment, are legally incapable of coms together.” Talley v. Brentwood Union Free

School Dist., 728 F.Supp.2d 226 (E.D.N.Y. 20{@)ing Herrmann v. Moore, 576 F.2d 453, 459

®>Mitey does not argue that he is protectedHgyintracorporate conspiracy doctrine.
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(2d Cir. 1978)): Rodriguez v. City of MeYork, 2008 WL 420015, a5 (E.D.N.Y. Feb.11,

2005) (dismissing conspiracy claivhere all parties to conspiracy part of NYPD); Everson v.

New York City Transit Authority, 216 F. Supp. 2d 71, 76 (E.D.N.Y. 2002) (explaining that a

corporation or public entity “gemally cannot conspire with immployees or agents as all are
considered a single entity.” (citations omidedThe individual defendants here are all
employees of the same municipal entity, Brepartment of Edut¢@an, and therefore the
intracorporate conspiracy doctrine would apply.

Plaintiff argues, however, that the caseifit® an exception to the intracorporate
conspiracy doctrine. Plaintifrgues first that the doctrine doeot apply because Maione and
Ferentelli may have been motivated least in part, by independg@rsonal stakes in the matter
at issue, outside of the interests of thepooation. “[A]n exception to the intracorporate
conspiracy doctrine applies to individuals witlairsingle entity when they are pursuing personal

interests wholly separate aagart from the entity.”_Quan v. Nassau County Police Dept., 53

F. Supp. 2d 347, 360 (E.D.N.Y. 1999) (quoting BonBweard of Education of the City of New

York, 1999 WL 151702, at *1 (E.D.N.Y. March 17, 1999)).

The amended complaint nowhere alleges dieftndants Maione arkéerentelli had some
personal interest in firing platiff and protecting defendant Mitey. In plaintiff's response brief,
plaintiff speculates that Maiorend Ferentelli may have had pamal objectives in ingratiating
themselves with Mitey, the union representativeo could potentiallynarshal union resources
to advance their interests i€ed be. To the extent plaiffiis arguing that by harnessing union
resources, Mitey would assist Maie and Ferentelli’s efforts smminister the school, the Court
finds that such an interest is not personal, hghat with the interests die school. Thus, such
an interest is not “wholly sepgte and apart from the entityi question._Quinn, 53 F. Supp. 2d
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at 360. At oral argument, plaintiff's counseksplated that Maione arkéerentelli could have

had a separate personal ingtri@ ingratiating themselves the union because, on a future
occasion, Maione and Ferentelli might baiposition where they required personal union
representation. However, it is nbere alleged in the complaititat Maione and Ferentelli are
members of the UTF, and as plaintiff's counsmhceded, as school administrators, Maione and
Ferentelli are in fact repsented by a different union.

Plaintiff next argues that thetracorporate conspiracy docte does not apply in light of
the series of discriminatory and retaliatory adteged. The intracorporate conspiracy doctrine
is applied where the “conspiraita conduct challenged is essially a single act by a single
corporation acting exclusivelyribugh its own directors, officey and employees, each acting

within the scope of his employment.” GeigerE.l. DuPont Nemours & Co., Inc., 1997 WL

83291, at *10 (S.D.N.Y. Febroa27, 1997) (quoting Hermmann v. Moore, 576 F.2d 453, 459

(2d Cir. 1978)). In Yeadon v. New York Cifyansit Authority, the court held that where

“plaintiffs have adequately alleged a series plsate discriminatory agby the corporate entity
and its agents,” the intracorporate conspimdagtrine may be inapplicable. 719 F. Supp. 204,

212 (S.D.N.Y. 1989); see also Wahad v. FedBwaitau of Investigation, 813 F. Supp. 224, 232

(S.D.N.Y. 1993) (“The defenseaha single corporation and gsmployees cannot conspire under

§ 1985 is not always acceptedavl continuing, separate instanoésliscrimination are alleged

In Yeadon, however, the Cduelied on two heavily clicized opinions, Rackin v.

University of Pennsylvania, 386 F.Supp. 992 (E.D.Pa.1974), and Stathos v. Bowden, 728 F.2d

15 (1st Cir.1984). As Judge Easterbrook haseatgthat line of casésesponds neither to the
text nor to the objectives of § 1985. Section3.88pends on multiple actors, not on multiple
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acts of discrimination or retatian. Sequences such as fickastising an employee and then
firing him are neither better nor worse (so fatresobjectives of § 1985 are concerned) than is a

clean act of discharge.” Travis v. Gary@ounity Mental Health Ctr., Inc., 921 F.2d 108, 111

(7th Cir.1990). Thus, in Johnson v. Nyaé&sp., 954 F. Supp. 717 (S.D.N.Y. 1997), a decision

subsequent to Yeadon and Wahad, the court dediinleold that a series adliscriminatory acts

makes the intracorporate conspiracgtrioe inapplicable. Id. at 724.

Moreover, cases in this circuit holding tlzaseries of actions by the defendants in
guestion may make the intracorp@abnspiracy doctrine inapplidebare distinguishable due to
the timing and scope of the discriminatory actguestion. In Wahad, for example, the plaintiff
alleged a series of discriminatory acts perfairag governmental agencieser the course of at

least 19 years. 813 F. Supp. at 226. Likewis&gadon, the intracorporate conspiracy doctrine

was overcome where the plaintiffs alleged tféiters, among other acts, “routinely accused
innocent, disproportionately black and Hispanic subway riders of petty but humiliating crimes,
made racist remarks while arresting them, aitthted prosecutions against them.” 719 F. Supp.
at 207. Thus, in cases in this circuit wdhepurts found exception to the intracorporate
conspiracy doctrine based on a series of actibiesacts alleged were widespread or occurred
over a prolonged period, thus making them “didteind individual acts of discrimination.”
Wahad, 813 F. Supp. at 232.

Here, in contrast, the acts alleged in the raabeel complaint all arise out of an isolated
employment relationship betweptaintiff and the school and ttadleged acts of the individual
defendants culminating in plaintiff's terminatioMaione and Ferentelli acts, allegedly in
retaliation for plaintiff's complaint of harassntdsy Mitey, occurred over a period of months.
Although plaintiff makes numerodactual allegations, the onhgtaliatory acts allegedly
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performed by Maione and Feretiteglere plaintiff's terminatiorand other acts that potentially
provided them with cause for her termination.eHcts alleged, thereforgere not distinct or
individual acts, but ratr isolated to a single employmeatationship and its termination. These
acts occurred pursuant to Maicgwed Ferentelli’'s responsibilities administrators of FDR.
Accordingly, the Court finds thahe intracorporate conspiracy doctrine applies to any alleged
conspiracy between Maione and Ferentellir the reasons stated, any cause of action for
conspiracy in violation of 4P.S.C. § 1985(3) is dismissed.
V. Sate and City Law Claims

Plaintiff alleges various Statand City law causes of amti against each of the named
defendants. The City Defendants argue #mgt State and City law claims against the
Department of Education, Maione, or Fereinteke barred by thepplicable statute of
limitations. Mitey argues thatéhCourt should dismiss the State and City law claims as time-
barred, or, in the alternativdecline to exercise supplemerjtaisdiction over such claims.

a. Sate and City Law Claims Against the Department of Education

The Department of Education correctly argtigat any State @ity law claim brought
against it is barred by the apgable statute of limitationdNew York Education Law § 3813(2-
b) provides that the limitatioren a claim brought against individuasentities referenced in
§ 3813(1), which includes schooktficts and boards of eduaati is one year. See Amorosi V.

South Colonie Ind. Cent. School Dist., 9 N3d 367, 373 (2007); see also Moore v. City of

New York, 2010 WL 742981, at *9-*11 (S.D.N.¥lar. 2, 2010). Thus, plaintiff's action
against the Department of Ezhtion must have been broughthin the applicable one-year

statute of limitations. Lewinter v. New York City Dept. of Educ., 2010 WL 2746334, at *2

(S.D.N.Y. July 9, 2010) (“New York law requirésat a plaintiff plead and prove compliance
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with Education Law 8§ 3813's . . . statute ofitations requirements in any action against the

DOE or its officers.”); Falchenberg v. New MaCity Dep't of Educ., 375 F. Supp. 2d 344, 347

(S.D.N.Y. 2005) (finding discrinmation suit brought against Depagnt of Education subject to
notice of claim provisions of § 3813). Plaintiftarmination from the Department of Education
occurred on or about June 2, 2008. (See Am. Cdirg®.) Plaintiff, however, did not file this
action until September 17, 2009. See § 3813(2{bl)¢“action . . . shall be commenced . . .
more than one year after the cause of a@rose[.]”). Accordingly, plaintiff exceeded the
limitations period for any State or City laskaim against the Depanent of Education.

Plaintiff does not argue thahe has filed this action withthe applicable limitations
period relevant to the Department of Educatitrstead, plaintiff arguethat the statute of
limitations defense was waived. Federal Rul€ifl Procedure 8(c) iguires that affirmative
defenses be asserted in respamgileadings. However, in light of Rule 15(a)’s authorization of
the amendment of answers “astjae so requires,” even where an affirmative defense is not
raised in response todloriginal complaint, generally, thefdase is not waived where the party

timely raises the defense in response to an andecmtaplaint._See Legal Aid Society v. City of

New York, 114 F. Supp. 2d 204, 222 (S.D.N.Y. 2008eg also Massey v. Helman, 196 F.3d

727, 735 (7th Cir. 1999) (“Becauaelaintiff's new complaint wipes away prior pleadings, the
amended complaint opens the door for defersdantaise new and previously unmentioned

affirmative defenses.”); Plon Realty @ow. Travelers Ins. Co., 533 F. Supp. 2d 391, 394

(S.D.N.Y. 2008) (finding contrdual statute of limitations daiee not waived where timely
raised in response to amended complaint).

Plaintiff cites case law in the context of Ra2(b) to the effect that if a defense is not
raised in a responsive pleading or by motion, undarrthie, it is waiveaven where a plaintiff
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subsequently files an amended complaint. Howetliercontext of Rule 12 is distinct from that
of Rule 8, as Rule 12 contains an exphegiver provision, whereaso such provision is

included in Rule 8._See,@, Pruco Life Ins. Co. v. Wilmington Trust Co., 616 F. Supp. 2d 210,

215 (D.R.I. 2009) (distinguishing waav analysis under Rule 8 andI&d2). Moreover, there is
no assertion that defendants’ faduo raise the defense in respois the initialpleading has in
anyway prejudiced the plaintiffAccordingly, the Court holds th#te Department of Education
has not waived its statute of limitations deferend the State and City law causes of action
against it are dismissed.

b. State and City Law Claims Against Maione and Ferentelli

Maione and Ferentelli also move to disnpsaintiff's State and City law claims against
them, arguing that as employees of the DepartwieBtiucation, such claims are also subject to
the one-year statute of limitations providedHgucation Law 8§ 3813(2-b). Although plaintiff
does not make the argument, however, MaiorkeRerentelli are not covered by § 3813(2-b).
Section 3813(2-b) does not applyaib“employees” of a school distt. As already stated, it is
applied only to claims againstdividuals or entities referencéu 8§ 3813(1). Those individuals
include “officer[s] of a school digtt, board of education . . . school provided for in article
eighty-five of this chapter arhapter ten hundred syxof the laws of nineteen hundred seventy-
four.” However, Maione and Ferentelli are tofficers” of the school district or the board of

education._Moore, 2010 WL 742981, at *10 (ho@gprincipal and assistant principal are not

“officers” within the meaning of § 3813(1) (cigrBaroor v. New York City Dep't of Educ., 2009

WL 959537 (E.D.N.Y. Apr.3, 2009))); see also Garl v. Geneva City School Dist., 679 F.

Supp. 2d 355, 367-68 (W.D.N.Y. 2010) (“[S]chooinmipals are not dities covered by 8

3813(1), and the one-year limitations period does not apply to them”); Richards v. Calvet, 2005
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WL 743251, at *13 (S.D.N.Y. Mar. 31, 2005) (haidithat 8§ 3813(1) does napply to claims
against school principals because principalshatéofficers” within the meaning of the statute);

Williams v. City of New York, 2006 WL 266821 at *25 (E.D.N.Y. Sept. 11, 2006) (“[T]he

statute of limitations established by § 3813 does notequire the dismissal of plaintiff's claims
against defendant [principal] as isenot a school, district, board eflucation . . . or any officer
thereof.”)® Defendants do not assert that they arpleyees of a school provided for in Article
85 or Chapter 1060, nor is there apgson to believe that is the case. “Article 85 schools are
statutorily designated ‘specist¢hools,” including dwools for the instruatin of the deaf and

blind, as are schools governed by Chapter 106@uthe 1974 laws.” Richards, 2005 WL
743251, at *13.

As such, the individual defendants are sutjjethe three year statute of limitations
otherwise applicable to Seaind City law claims of dcrimination. _Moore, 2010 WL 742981,
at *10 (citing C.P.L.R. 8§ 214(2)). As the sgl®und on which Maione anFerentelli move to
dismiss plaintiff's State and City law claimsaagst them is the expiration of the statute of
limitations under Education Law 3813(2-b), the Cauitt not dismiss such claims at this time.

C. Sate and City Law Claims Against Mitey

Mitey moves to dismiss plaintiff's Stataed City law claims, ajuing that the Court
should dismiss such claims as untimely or i alternative that th€ourt should decline to
exercise supplemental jurisdiction over such claims.

i. Satute of Limitations Relevant to Mitey

Mitey argues that plaintiff's State and Clgw claims are untimely, citing Education

® In fact, Education Law § 3813(2) specifically distinguishes between those parties referred to in § 3813(1) and “any
teacher or member of the supervisoryadministrative staff or employee.”
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Law 8§ 3813. However, like Maione and Ferentalfid for the reasons statabove, Mitey is not
an “officer” of the school distriadbr board of education or af“special school” identified in

Article 85 or Chapter 1060. See also Carlso®, B7Supp. 2d at 367 (explaining “teachers, and

other school employees are not included withmscope of § 3813(1)”). Accordingly, the Court
finds that plaintiff's State and City law clairgainst Mitey are subject instead to a three year
statute of limitations, and denies Mitey’s motiordismiss the State and City law claims on this
ground. Moore, 2010 WL 742981, at *1Gtifog C.P.L.R. § 214(2)).
ii. Supplemental Jurisdiction

Mitey argues that the Cowhould decline to exerciseipplemental jurisdiction over
plaintiff's State and City M claims against him. Under 28 U.S.C.1367(a), the Court may
exercise supplemental jurisdictibover all other claims that are selated to claims in the action
within [the Court’s] original jurisdiction thahey form part of theame case or controversy

under Article Il of the United States ConstitutionSee also United Mine Workers v. Gibbs,

383 U.S. 715, 725 (1966). Supplemental jurisditgxtends not only to additional claims, but

to additional parties. 28 U.S.C. 1367(ayxBn Mobil Corp. v. Allapattah Services, Inc., 545

U.S. 546, 556 (2005). Neverthste Mitey argues that because the Court has dismissed all
federal causes of action against him, tleei€should decline to exercise supplemental
jurisdiction as a matter of disation under 28 U.S.C. 1367(c). “In the usual case in which all
federal-law claims are eliminated before triag thalance of factors tme considered under the
[supplemental] jurisdiction dodtre-judicial economy, convenience, fairness, and comity-will
point toward declining to exes® jurisdiction over the remaining state-law claims.” Carnegie—

Mellon Univ. v. Cohill, 484 U.S. 343, 350 n(¥998). Here, however, the Court has not

dismissed all of the federal causes of actiasirag from the facts and circumstances surrounding
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Mitey’s conduct. There is substantial overtagiween plaintiff’'s remaining federal causes of
action asserted against the Department of Edugdtlaione, and Ferentelli, her State and City
law causes of action against Maione and Fergrdeld her State and City law claims against
Mitey. Accordingly, in the interest of judedieconomy, the Court will at this time retain
jurisdiction over plaintiffs State and City law claims against Mitey.
CONCLUSION

For the reasons stated, the following clainesdismissed: (1) all claims against the City
of New York; (2) all federal claims againsttély; (3) any 8 1983 claim against Maione and
Ferentelli arising out of thEqual Protection clause; (4) aBy1985 conspiracy claim against
Mitey, Maione, and Ferentelli; and (5) plaffis State and City law claims against the
Department of Education. Plaintiff retains tb#owing claims: (1) Title IX claims against the
Department of Education; (2) a 8 1983 claimiagt Maione and Feregili for First Amendment

retaliation; and (3) State and City law olai against Mitey, Maine, and Ferentelli.

SO ORDERED.

Dated: Brooklyn, New York
September 30, 2011

/sl
Garol Bagley Amon
ChiefUnited StateDistrict Judge
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