Melendez v. Bellnier Doc. 27

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOSE MELENDEZpro se
Petitioner

: OPINION AND ORDER
-against : 0@v-4373(DLI)

JOHN B. LEMPKE, :
Superintendenf Five Points Correctional Facility,:
Respondent.

DORA L. IRIZARRY, United States District Judge:

Pro sepetitionerJose Melendez'Petitionet) seeks a writ of habeas corpus pursuant to
28 U.S.C. 8254. On November 29, 20Q5Petitioner was convictedfter a jury trialin New
York State Supreme Court, Kings CourftKings Couny Supreme Couttor “trial court), of
two counts of secondegree murder (N.Y. Penal Lawl®5.25(3) and one count of firddegree
arson (N.Y. Penal Law § 150.20J1)On April 7, 2006, Petitioner was sentenced to concurrent
terms of twentyfive years’ to life imprisonmeran both murder counts and the arson count.

Petitioner challenges heonviction on the grounds thati) he was deprived of a fair trial
when the prosecutor elicited the grand jury testimony of prosecution wiieessr Gonzaleand
the testimony ofan arresting officerbolstering Gonzez s identification of Petitioner at trial; (ii)
Petitionerwas deprived of his due process rightstig trial court when it failed to instruct the
jury thata mere probability of guilt did not rise to the level obpfbeyond a reasonable doubt;
(i) his trial counselprovided ineffective assistance(iv) Petitionels constitutional right to
confront the witnessdsstifyingagainst himwvasviolated;(v) the evidenceagainst Petitionewas
insufficient to prove his guilt beyond a reasonable doubt; anthévigactuallyinnocent For the
reasonset forthbelow, the petition is denied in its entirety.
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BACKGROUND

A. The Charges

Petitionerwasindicted by a New York State grand junyKings County and chargeuth
four counts ofmurder in thesecond dgree in violation oN.Y. Penal Law § 12525(2), (3), two
counts ofassault in thdirst degree in violation oN.Y. Penal Law. § 120.10(3),(4), and three
counts of arson in the first degree in violatio\o¥. Penal Law § 150.1(1), for allegedly setting
fire to a building 8407 Wilson Avenue in BrooklymNew York (“407 Wilson”), on January 9,
2004. (Aff. of Rhea A. Grob, Dkt. Entry 21 (“Grob Aff.”), 1954) The firekilled two people
and seriously injured a third persond.)
B. The Evidence Adduced at Trial

At the time of the fire, 407 Wilson was a thh&tery building, with apartments on the
second and third floors. The Rodriguez family, which included Jasmine Rodriguezstasr si
motherand sonlived in the second floor apartment. The Torres family, including Ruben Torres,
Sr., his wife Milagros, and their adult son, Gilbert, lived on the third floorTdides: 23840; R
Torres, Jr.: 253Salgado: 276-77; Rodriguez: 624-25, 628.)

JasmineRodriguez andPetitionermet in March 2003 andecame romantically involved.
(Rodriguez: 6287.) Petitioner who had been living in an apaxnt with his friend Jose

Ramo$ and Ramasfamily, moved into 407 Wilson to live witRodriguezin Octcber 2003.

! Citations to the trial transcript are identified by the name of the witness andpmrding page
number of the transcript. Where the citation is not to witness testimony, theipaisscited as
“Tr.” The trial transcript is attaches Exhibit 1 to the Grob Aff.

2 At the time of the trial, Ramos was serving a sentence of two and a half iperisonment
imposed upon his plea of guilty to stabbing another man with a knife. (Ramo£6568amos
testified that he did not have a deal with the prosecution for cooperating taBatitgner.
(Ramos: 570.)



(Rodriguez: 6289.) In November 2003Rodriguez andPetitionerbroke up andPetitioner
moved out of 407 Wilson and moved back into Ras@partment. Ramos: 561Rodriguez:
629.) Following the break uRetitionercontinued to visiRodiguezat 407 Wilson, sometimes
sleeping on a bench underneath the stairoase ground floor. (Salgado: 298; Rodriguez:
629-30.)

At the end of November 2003, Rodriguez learned she was pregnaiftetitibners child.
(Rodriguez: 630.)Petitionerwas happy about the pregnanbut, for various reasonRodriguez
decided to have an abortion. (Rodriguez: -830 Rodriguez toldPetitionerof her decision to
have an abortion on December 16, 2003. (Rodriguez: @3&ijionercriedandbegged her not
to have the abortion. (Rodriguez: 632, €4 A few days before Christmas 20Rse
Salgadawas visiting 407 Wilson and saetitionerin the hallway writing in Spanish on the wall:
“Whatever you decide for me, may God give it to ywice.” (Salgado: 282309.) Salgado
asked Petitioner why he wrote that on the wall, anéetitionersaid that it was meant for
Rodriguezs mother. (Salgado: 283While the prosecution and defensépulated Salgadbad
testified before the grandrythatPetitioneralso saiche was going to find another place to stay
and leave the Rodriguez fami&jone,at trial, Salgado did not remember Petitioner saying.that
(Stipulation: 294-96.)

A few days aftePetitionerwas seen writing on the wall in 407 Wilsaminibike that
Ruben Torres, Jr., kept in the hallway of 407 Wilson was stolen. (R. Torres, Jr-59.258
Neither Ruben, Jr. nor Salgado knew who had stolen thehiki®j but they wanted tquestion
Petitioner about the theft and began to ask people if they knew where PetitiondRwasrres,

Jr.: 260-61; Salgado: 279-80.)



On January 1, 2004, Ramos went to 407 Wilson lookingP&ditioner (Ramos 56562;
Rodriguez 647.) Ruben, Jaind Salgad saw Ramos and told him that they were looking for
Petitionerin connection with the stolen mibike. (R. Torres: 262, 2667.) According to
Ruben, Jrand Salgado, Ramos wagery disrespectflilto Salgado, and Salgado punched Ramos
in the face. (RTorres: 262, 267; Salgado: 281Bamos testified that several people in the
building stopped him, demanded to know whetitionerwas,and started hiing him. (Ramaos:
562, 57576.) According to Ramos, one of them started to cmwardsRamos wih a hammer,
threatening to break his teeth, when Ramos escapdran away. (Ramos: 562, 582.) A day or
two later, Ramos saw Petitioner and told him Ramoshad been beaten because of Petitioner,
and that Petitioner should fix the problem. (Ramb63.) Petitioner was drunk and upset, and
told Ramos that he was going to burn the house. (Ramos: 563, 590.)

During the morning of January 8, 2004, without telling PetitioRadriguezterminated
herpregnancy. (Rodriguez: 633.) Shortly after milnight on January 9, 200Rodriguezand
her family, as well aRodriguezs friend Tylenea Washingtand thefather ofRodriguezs son,
were inside the Rodrigueapartment when Washington heard a door slam and glass breaking
downstairs, and smelled smoke. (Rodriguez: -84Washington: 5186, 518, 520.)
Washington ran to the windgwut did not see anyone. (Washington: 515,.610ne ofthe
Rodriguez sisters opened the apartment door and saw thick black smoke and flames.
(Washington: 516, 5190, 522; Rodriguez: 6388.) Everybody in the Rodriguegpartment
escaped to safetyWashington: 516-17, 522-23; Rodriguez: 637.)

Hector Gonzaleza man from the neighborhoo#vho used to datdkodriguezand had a
child with Washingtonwas standing on the corner outside 407 Wilson the night ofirthe
(Gonzalez: 45%7.) Gonzalezestified thatfrom approximately 38 feet away, he saw Petitioner
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walk out of 407 Wilson and then raway, right beforeGonzalezsaw smoke and fire come out of
the building. (Gonzalez: 453-58Gonzalez stated that Petitioner was wearing a black jackkt
was not carrying anythg. (Gonzalez: 455-58.)

Virgilio Hiciano alsowas outside of 407 Wilson the night of the fivaiting for a friend.
(Hiciano: 692.) Hiciano testified thae saw Petitioner enter 407 Wilson and tleefgw minutes
later, exit the building. (Hician0:692-93.) Hiciano said that Petitioner was wearing a blue jacket
and walked out of 407 Wilson. (Hiciano: 693.) He did not see anybody else go into or out of
the building. (Hiciano: 714.Hiciano then sat in his car for, at most, ten minutes, before going
to a friends house, and did not sary fire (Hiciano: 695.) While he was at his frieadhouse,
Hiciano received a telephone call from another friend telling him that 407 Wilsoonvaee.
(Hiciano: @5-96.) Hiciano estimated that he returned to 407 Wilson at around 12:30 or 1:00
a.m., and that he had been gone from there for about an hour or two. (Hiciano: 696.) ‘On cross
examination, Hiciano testified thatwas betweer®:30 and 10:00 p.mwhen he saw Petitioner
enter and exit 407 Wilson. (Hiciano: 7110n redirect examination, Hiciano conceded that it
could have been after 10:00 p.m. when he saw Petitidie®ause Hiciano was not paying
attention to the time. (Hiciano: 713.)

The fire department arriveat about 12:38 a.m. and begarhfigg the fire (Jorgensen:
493, 49699; Mockler: 53637.) With the exception of the basement area, the entire building was
engulfed inflames (Jorgensen508-09; Mockler: 53739.) Lt. Jorgensen, who was part of the
first unit who respondetb thefire, testified that the fire was so hot that the metal railinghe
interior staircase were cherry reohd for the temperature to be that hebmething had to have
accelerated the flamme (Jorgensen: 508, 51d.) The firefighters faght their way into the
Torres familys apartment and found three unconscious people, later determined to be Gilbert,
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Ruben, Sr., and Milagros. (Jorgensen:-899.) Gilbert and Ruben, Swere taken to the
hospital, but died daykter. Milagros survived, thougBhe suffered debilitating injuries. (J.
Torres: 248&0; R. Torres, Jr.: 261; Salgado 284; Gilson: 746, 752.) Dr. Thomas Gilson of the
Chief Medical Examinés Office performed an autopsy on Gilbsrbody and concluded that he
died of complications from smoke inhalation. (Gilson: -433 Dr. Gilson did not perform the
autopsy of Ruben, Sr., but heviewed the autopsy repodnd concurred in theeport’scertified

cause of death as complications from smoke inhalation. (Gilson4&4/52.) The person who
performed Ruben, Sr.’s autopsy did not appear at trial.

Later in the morning of January 9, 2004, Salgado received a telephone call from
Petitioner who askedif anybody had died in the firand statedhe hoped nobody had died.
(Salgado: 28%6.) Sometime after the fire, Ramos sBetitioner and asked him whether he had
set the fire. (Ramos: 585, 596.) Petitioner told Ramos that he did set the fire. (Ramos: 564
65, 596.) Petitioner threatened Ramos and told him that, if he was walkéngould get hit by a
car and be hurt and killed. (Ramos: 596.)

Gonzalez testified that, on February 3, 2004, he went to a police precinct, and was shown
a lineup of people. (Gonzalez: 460.) Gonzalez testified that he picked Petitioner beat of t
lineup as the person he saw leaving 407 Wilson shortly before he saw the fire. (BoAbéle
61.) Gonzalez saidhe previously had seen Petitioner in the company of Rodriguez more than
once (Gonzalez 463-64.) On crossexaminationdefense counselsked Gonzalewhether it
was true that he never saw Petitiosdace the night of the fire, and Gonzalez resporndesken
his face, but it was too dark where | was at and turned his back. . . . | seen higGezalez:

464.) Petitioners counséthen presented Gonzal#ize following excerpt from his grand jury

testimony



Question: Can you describe the person who came out?

Answer: | ain't seen his face. Only thingseewas black, a jacket. He
cameout of the building and he was in a rush and he turned.

Question: Okay, and when he turned, you saw thbe-it was?
Answer: No.
Question: Did you recognize the person?

Answer: No, it was night. | cdn see that much that far away. All |
could see.

Question:  You didn’see the persos face?

Answer: In the paper, that'it.
(Gonzalez 46§ Gonzalez alsaffirmedon crossexamination thatthe only reason [Gonzalez]
picked [Petitioner] out othe lineup, is that [Petitioner] was wearing the same black jacket.
(Gonzalez 467.)

On redirect examination, over Petitioreepbjectionthe prosection read another excerpt
from Gonzales grand jury testimonwhere Gonzalez testified that he did recognize the face of
the person he saveaving407 Wilson, and then again testified that the person Gonzalez saw
leaving the building was Petitione{Gonzalez 4701.) In addition, a picture of the lineup from
which Gonzalez identified Petitioner was entered into evidemm?etitioner was nowvearing a
black jackein that picture (Gonalez 47173.)

On recrossexamination, Gonzalez testified that he was shown the black jacket separately,
after he picked Petitioner out of the lineup, and told the police that it was the sain@obkat
Petitioner was wearing when Gonzalez saw him leavi@F Wilson. (Gonzalez 474.)

Petitioners counsel then read the following excerpt from Gonzalgrand jury testimony:



Question: Well, did you see him in the early morning hours of January
the 9th?

Answer: After he came out, not his face, no.

Question: Well how are you able to identify him in the lineup, sir?
Answer: He had the same black jacket.

Question: In the lineup?

Answer: No, cause he showed me the picture, the picture. | point him
out. | seen him before with her.

(Gonzalez: 475.) Gonzalez then agreed that the police showed Gonzalez a pictutepnéiPeti
wearing a black jacket before showing him the lineup. (Gonzalez: 475.)

During the prosecutior’second redirect examination, Gonzalez testified thédtpibture’
he was talking about was one of a series of six photos shown to Gonzalez earlier, gn2Bnuar
2004, by an officer with the fire department, but that nobody showed him a pictletitcdner
on February 3, 2004 before Gonzalez picked Petitioner out of the lineup. (Gonzalez 478-79.)

The same morning, Hiciano viewed a lineup &eddentified Petitioneas the person he
saw leaving 407 Wilson the night of the firéO' Keefe: 60405; Hiciano: 699.)The police also
showed Hiciano Petitionerblack jadket, and Hiciano stated that it was differéoim the one he
saw Petitioner wearing the night of the fire. 'K@efe: 613, 6120; Hiciano: 712.) Det.
Michael OKeefe,the officer who conducted the lineups for Hiciano and Gonzalez, testified that
after he ran the lineups'as far as | was concerned, [the] case was clbs€@.Keefe: 609.)
Petitionels counsel did not object to this question and answer.

Following the lineups, Xeefe brought Petition&s jacket and shoelaces into the police
laboratoryfor testing. (OKeefe: 60709, 619.) No common ignitable liquids were detected on

those items. (McMillin: 68@1, 683-84.)



C. The Charge, Verdictand Sentence

During the jury charge, the trial court charged the pmyeasonable doubtTr 866-67.)
Following thejury charge, Petitioné counsel asked thigal court to instruct the jury that mere
probability did not rise to the level of proof beyond a reasonable doubttridlh®urtdeniedthe
request.(Tr. 877-78.)

Thetrial court submitted to the jury two counts of secaegreemurder,N.Y. Penal Law
8§ 125.25(3),and first degree arsprN.Y. Penal Law8 120.10(1) (Tr. 869-73.) After
deliberating, the jury convicted Petitioner on all three counfs. 881.) On January 5, 2006 dn
April 7, 2006, the trial coursentenced Petitioner twncurrenterms oftwenty-five years to life
imprisonment on both murder counts and the arson count. (Grob Aff. { 8-9.)
D. Appeal

Petitioner timelyappealedis convictionto the AppellateéDivision of the New York State
Supreme Court, Second Departmgmtppellate Divisiori). (Id. I 10.) Petitioner asserted that
() hewas deprived of a fair trial because the prosecutor elicited Gohzaiend jury testimony
and testimony from Det. '®eefe inferentially bolstering Gonzalszidentification testimonyt
trial and (ii) Petitioner was deprived of due process because the trial court did it itiet jury
properly on the reasonable doubt standa®eeld. Ex. B (“Pet. App. Br).) In an application
datedJanuary 11, 2008, Petitioner movew seto file a supplemental briefs part of his appeal
to the Appellate Division, asserting that trial counsel was ineffective and Petitvasedeprived
of a fair trial because the prosecutidicieed false testimony (Id. { 11)

Petitioners pro seapplicationwas denied on March 10, 200§ld. { 13) On May 27,
2008,the Appellate Division affirmed theonviction. SeePeople v. Melendebs1A.D. 3d 1040
(2d Dept 2008). Petitionersought leave to appeal to the New Y@&tateCourt of Appeals, but
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leavewas denied. See People v. Melende0 N.Y.3d 962 (2008]jRead, J. By letter dated
September 8, 2008, Petitioner movaw sefor reconsideration of his application for leave to
appeal. Grob Aff. 1 16) Thismotion was denied on October 21, 20080ple v. Melended1
N.Y.3d 834 (2008) (Read, J.).
E. PostAppeal Proceedings

On Septembe25, 2009,Petitioner fileda petition for writ of habeas corpus this cout
raising the same claims he made on apped on October 26, 2009, Petitioner filedletter
assertingthat he wished tgreservefor appeal claims ofnsufficiency of the evidence and
ineffective assistance of counsgSeePet., Dkt.Entry 1, Petr Oct. 26, 2009 Letter, Dkt. Entry
4.) Respondenbpposed the petition. SéeRespt Mem., Dkt. Entry 7.) On January 8, 2010,
Petitioner moved to hold higetition in abeyance so he could exhaust his state remedies, which
the court granted.SgeSept. 30, 2010 Order.)

On January 19, 201@etitionermoved in Kings County Supreme Cqutirsuant to New
York Criminal Procedural Law 8 440.10Section 440.10 to vacate hisconviction (‘Section
440.10 proceedirty. (Grob Aff. § 20.)In his motion, Petitioner asserted that: (i) a change in the
law required the trial court tieold that his confrontation rights were violated because the medical
examiner who testified in his trial was not the medical examiner who pedatmeeautopsyn
Ruben, St. (ii) his confrontation rights were violated when the trial court admitted testimony
abouta photograph shown to a witness where the personadkihe photograph did not testify
at trial; (iii) Petitionels trial counsel was ineffective because he failed to call amaamed Joshua
Baez as a witness, who had told the police thaalethree people leavid7 Wilsonbefore the
fire broke out; and (iv)Petitionercould establish that he was innocent throaghunsworn
statemenby a person whalaimed that Ramos admitted to setting the fire at 407 Wilskwh.{ (
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20.) On July 9, 2010, the Kings County Supreme Court denied Petiianetion to vacate the
conviction, holding that Petitioner claims could have been raised on appeal and wessyin
event, without merit. SeePeople v. Melende2010 N.Y. Slip Op. 33617(UfSup. Ct. Kings.
County, July 9, 2010) Petitioner sought leave to appeal, which was deniethéyAppellate
Division. (SeeGrob Aff. Ex. O.)

Following the Section 440.1proceeding Petitioner filed anamended etition and the
stay was lifted by the court.SéeAm. Pet, Dkt. Entry 19) In theamendedpetition, Petitioner
referredto the claims he raised in th&ection 440.10 proceeding, amgquested counsdie
appointel in the event that the court decidéal hold an evidentiary hearing. (Am. Pet42
Respondent opposed the Amended Petiti@eeRespt 2d Mem., Dkt. Entry 21.)

LEGAL STANDARD

Under the Antiterrorism and Effective Death Penalty Act of 199&EDPA”), which
governs the review of petitions challenging state convictions entered after 188G/ feourts
may grant habeas relief only if the state cewuatljudication on the merits:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the ®uprem
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

Pursuant tahe AEDPA, federal courts review a state cositietermination of a claim on
the merits deferentially. 28 U.S.C. § 2254(e)(1). A decisidrcostrary td federal law”if the
state court arrives at a conclusion opposite to that reached by [the Supreme Coujtiestica

of law or if the state court decides a case differently than [the Supreme Casithha set of
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materially indistiguishable facts. Williams v. Taylor 529 U.S. 362, 4323 (2000). An
“unreasonable determinatiors one in which‘the state court identifie[d] the correct governing
legal principle from [the Supreme Cowitdecisions but unreasonably applie[d] thahgple to
the facts of the prisonercas€. Id. at 413. A federal court may not grant relisfimply because
that court concludes in its independent judgment that the relevantetatedecision applied
clearly established federal law erroneouslynmorrectly” Id. at 411. Rather, the state cosrt
application must have beémbjectively unreasonable. Id. at 409. “[A] determination of a
factual issue made by a State court shall be presumed to be tanett[tlhe applicant shall
have the burden of rebutting the presumption of correctness by clear and convincingedvide
28 U.S.C. § 2254(e)(1).

A pditioner cannot bring dabeas claim in federal coustithout first exhausting state
remedies SeeRose v. Lundy455 U.S. 509 (1982); 28 U.S.C. § 2254(b)(1)(A). A petitianer
state remedies are deemed exhausted when the petitioner has:

() presented the federal constitutional claim asserted in the petition to thethighes

state court (after preserving it as required by state law in lawerts) and

(if) informed that court (and lower courts) about both the factual and legal bases

for the federal claim. Moreover, even if a federal claim has not been presented to

the highest state court or preserved in lower state courts under statewdihe

deemed exhausted if it is, as a result, then procedurally barred under state law.
McKethan v. Mantellp292 F.3d 119, 122 (2d Cir. 2002) (citations and internal quotation marks
and alterationsmitted).

District courts cannot review a stapgisoners federal claims that are barred by an
independent and adequate state procedural grounkiss the prisoner can demonstrate cause for

the default and actual prejudice as a result of the alleged violation of fealgralrldemonstrate

that failure to consider the claims will result in a fundamental miscarriage of jusGodeman v.
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Thompson 501 U.S. 722, 750 (1991). When a court holds thataan is unpreserved for
appellate review, it iSan independent and adequate state ground thatlfaderal court from
granting habeas reliéf. Butler v. Cunningham313 F. Appx 400, 401 (2d Cir. 20Q9(citing
Coleman 501 U.S. at 750)see alsoReid v. SenkowskB61 F. 2d 374, 377 (2d Cir. 1992)
Therefore, if a state coustholding contains aakement that a claim is procedurally barred based
on a state rule, the federal court may not reviewven if the state court also rejected the claim
on the merits'in any event. Fama v. Comrn of Corr. Servs.235 F. 3d 804, 811 n.4 (2d Cir.
2000);see alsdHarris v. Reed489 U.S. 255, 264 n.10 (1989).

If a claim has been procedurally defaulted in state court, a federal court magsadsir
merits only if the petitioner can demonstrate a showing of cause for thdtdefd prejudice to
the petitimer, or that a fundamental miscarriage of justice will occur if the court do@swie
the claim. See Murray v. Carrierd77 U.S. 478, 485, 492 (1986)yainright v. Sykes433
U.S.72, 87 (1977)Bossett v. Walkerd1l F.3d 825, 829 (2d Cir. 1994)/[ T]he existence of
cause for a procedural default must ordinarily turn on whether the prisaneshow that some
objective factor external to the defense impeded counsdlorts to comply with the Stage
procedural rulé. Murray, 477 U.S. at 488see also Clark v. Pere510 F.3d 382, 3932d Cir.
2008). To establish prejudice, a petitioner must show that the alleged viotatorked to his
actual and substantial disadvantage, infecting the entire trial with error of cormstalti
dimensions.”United States v. Fragyt56 U.S. 152, 170 (1982).

Finally, in reviewing Petitioner’s claims, the court is mindful that, “[a] doauirfiked pro
seis to be liberally construed andeo se[pleading], however inartfully pleaded, must be held to
less stringent standards than formal pleadings drafted by lawyEneKson v. Pardus551 U.S.
89, 94 (2007). Accordingly, the court interprets Petitioner's submissions “to raisgahgest
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arguments that they suggestTriestman v. Fed. Bureau of Prisods,0 F. 3d 471, 474 (2d Cir.
2006) (emphasis omitted).

DISCUSSION

l. Bolstering Testimony

Petitioner asserts that he was deprived of a fair trial becaugwdbecution improperly
elicited Gonzales grand jury testimonywhich bolsteed his trial identification of Petitioneras
well as testimony from an arresting officer that inferentially bolsteBeshzalezs in-court
identification testimony (Pet. 6.) Petitioner raiseshe sameargumentshe madebefore the
Appellate Divisionon direct appeal from his convictior{SeePet. App. Br.18-25.) Respondent
asserts that Gonzalezgrand jury testimony was properly introduced by the prosecution on
redirect examination because it explained and clarifired portion of Gonzalég grand jury
testimony that was introduced by Petitidserounsel omrossexamination. $eeRespt Mem. 7
9.) Respondent further contends that Petitimelaim that Det. Xeefés bolstering testimony
deprived Petitioner of a fair trial is procedurally barred because the AgpBilasion found it
unpreserved for appellate reviewseg idat 916.)

With respect to Gonzalez grand jury testimony, as Respondassertsthis claim was
raised by Petitioner on appeal and is exhaustet.at(1-2.) Specifically, the Appellate Division
held that“the trial court properly allowed the prosecutor to efi@bnzalezs] prior consistent
statement on redirect examation for the purpose a#xplaining and clarifying his testimoriy
Melendez51 A.D.3dat 131041. Accordingly, the court must turn to the merits of Petiti@ner
claim.

“A habeas petitioner presenting an evidentiary ruling for federal reviewb#ars a very
heavy burden of establishing the deprivation abastitutional right. Warren v. Miller 78 F.
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Supp.2d 120, 135K.D.N.Y. 2000). The Second Circuit has instructed t{{gtn order to prevail

on a claim that an evidentiary error deprived the defendant of due process under thetRourtee
Amendment he must show that the error was so pervasive as to have denied him arftalijam
fair trial, a concept we have described as ‘elusiveC6llins v. Scully 755 F. 2d 16, 18 (2d Cir.
1985) (internal citation omitted).

Petitionerhas not surmounted theeavyburden of showinghat admitting Gonzaléx
grand jurytestimony deprived him of a fair trial. Petitioreegued beforéhe Appellate Division
that the introduction ofGonzalezs grand jury testimony that he saw Petitioedace when he
saw Petitionerleaving D7 Wilson shortly before the fire broke anappropriately bolstered his
trial testimony identifying Petitioner. SeePet. App. Br.18-21) While there are restrictions
under New York state law against introducing prior consistent statements to hobdter
testimony,this is a state policy determination that an untrustworthy statemeat rmade less so
by repetition. See People v. McDanig81 N.Y.2d 10, 16 (1993). Howevallowing bolstering
testimony a@es not implicate federal law.See Ennis vArtus 2011 WL 3585954, at *19
(S.D.N.Y.Aug. 12, 201) (“[T]he claim regarding bolstering is an error of state law which is not
available for habeas corpus revigwBenitez v. Senkowski998 WL 668079, at *5 (S.D.N.Y.
Sept.17, 1998 (“[A]lthough bolstring is a practice prohibited in various states, including New
York, the practice is not forbidden by the Federal Rules of Evidence and is not sufficientl
prejudicial to deprive a defendant of his due process right to a fait {neernal quotation rarks
and alteration omittel)

Moreover,contrary to Petitioner’s assertion, the record does not show thatdasecution
introducedportions ofthe transcript simplyas a vehicle to give extra weight to Gonz&detzial
testimony but rather in responge Petitioner’s challenge to Gonzalez’s credibilityetitioners
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counsel first introduced Gonzalszgrand jury testimony for impeachment purposes, confronting
him with his grand jury testimgnthat he did not see the face of the person ighwing 407
Wilson before the fire, and only saw Petitidiseliace”in the papet. (SeeGonzalez 466-67.) It
appears from the record that the prosecution introduced an additional excerpt of Gemgzalex
jury testimony in order tgive a more complete picture Gbnzalezs grand jury testimongnd to
contradict Petitioner’'s argument$SeeGonzalez 470-71.) Thus, because Petitioner opened the
door for the grand jury testimony to be introdudedprovide a fuller picture of Gonzalez’'s
previoustestimony introducing the testimony did noinfairly bolster Gonzalez’s trial testimany

Petitioners claim that he was deprived of a fair trial because Dé&e€Je, the officer
who conducted the lineup for Gonzalez, testified,tbate Gonzalez identified Petitioner in the
lineup, “as far as [hejvas concerned, [the] case was clds@d Keefe: 609, is procedurally
barred. During trial, Petitiones counsel did not object to Reefes testimonyand the Appellate
Division heldit was unpreserved for appeahdthat, in any event, any inferential bolstering was
harmless Melendez 51 A.D.3dat 1041. A courts holding that a claim is opreserved for
appellate reviewis an independent and adequate state ground that bars a federal court from
granting habeas reliefsee Reigd961 F. 2cat 377.

Petitioner has made no attemptshowthat there iggyood cause fothe default, and the
court can discern none from the record. Moreover, Petitioner cannot show’Keef&s
testimony infected the trial with constituti@l error. As discussed previously, bolstering
testimony is, at most, a violation of state law and does not implaatdederalrights See
Robinson v. Conway2010 WL 547170, at *6 (W.D.N.Y. Feb. 12010 (Police officers
testimony incidentallybolstering out of court identification by witness not grounds for habeas
relief).
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Accordingly, Petitionés claim that he did not receive a fair trial because of the
prosecutiors introduction of Gonzaléz grand jury testimony and Reefés bolsteringdoes not
warrant federal habeas relief
Il. Trial Court 's Reasonable Doubt Charge

Petitioner contends that he was deprived of due process because the trial court did not
instruct the jury that a mere probability of guilt did not rise to the level of progdnokea
reasonable doubt. (Pet. 7.) Respondent counters that jury instructions are ordinatigr @fma
state law and that the trial cowtinstructions adequately conveyed ttmmceptof reasonable
doubt. (Resp Mem. 16-19.) The Appellate Divisiongjected this claim on the meritisolding
that “[t]he jury charge, as a whole, correctly explained the concept of reasonable ddwbt to t
jury.” Melendez51 A.D.3dat 1041. This holding was neither contraryntwr an unreasonable
application of Supreme Court precedent.

A court may only grant habeas relief because of a defective jury charge tivaen
instruction “ so infected the entire trial that the resulting conviction violates due process.
Jackson v. Edards 404 F.3d 612, 624 (2d Cir2005 (quotingCupp v. Naughtem14 U.S. 141,
147 (1973)). In reviewing the jury charge, the court must consider the charge in its enfesty
Denis v. Upstate Cor Facility, 361 F.3d 759, 760 (2d Cir2004. “It is a‘well-established
proposition that a single instruction to a jury may not be judged in artificiatimoldout must be
viewed in the context of the overall chafgeDelValle v. Armstrong306 F.3d 1197, 1201 (2d
Cir. 2002) (quotingCupp 414 U.S. at 146-47).

With respect t@ reasonable dotijury instruction the Supreme Court has held that, while

the
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beyond a reasonable doubt standard is a requirement of due process, . . . so long

as the court instructs the jury on the necessity that the detendailt be poved

beyond a reasonable doubt, the Constitution does not require that any particular

form of words be used in advising the jury of the governtsdmirden of proof.

Rather, take as a whole, the instructions musitrrectly conveythe concept o

reasonable doubt to the jury.

Victor v. Nebraska511 U.S. 1,5 (1994 (internal citations, quotation marks and alteration
omitted).

Petitioner argued to the Appellate Division, and contends tiexethe trial court erred by
rejectingPetitionets request to include in the reasonable doubt jury chargé& grabably is not
enough,’or that languagé. (Pet. App. Br. 27.) The court isunaware ofany Supreme Court
precedent requiring sudanguage in a jury instruction. Even without the phrase “probably is not
enough,” he trial court’sentire chargegorovided an adequate description of the prosecution’s
burden The trial court instructednter alia, the jurorsthat (i) must have a reason based upon
the evidence for doubting Petitier's guilt; (i) must find Petitioner not guilty, if they are
uncertain that the Petitioner is not guilty; (iii) cannot base their reasodablg on a guess or a
whim; and (iv) do not have to be convinced of Petitiomguilt to a mathematical certan (Tr.

858, 866-67.) The court finds that, for purposes of habeas reuier descriptionof reasonable

doubtconveyed to the jury the nature of the prosecisidiurden, and the trial colstfailure to

include all the language desired by Petitiowas not objectively unreasonable.

IIl.  Ineffective Assistance of Counsel
Petitionerassertghat his trial counsel was ineffective because he faitethvestigate and
call a witness thatvould have underminethe prosecutios eyewitnesses (SeePetr Oct. 26

2009 Letterl-2; Petr’ s Reply, Dkt. Entry 24at 56.) Specifically, Petitionerpoints toa DD-5
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form prepared by Det. Beefethat summarizes a statemenwvitness named Joshua Baeade
to the police stating thaton the night of the fire Baez “heardwhat he thought waa bottle
breaking and “saw three males in dark coats in the street in front of the buildingugh he
could not identify them(SeePetr’ s Mot. to Vacate Ex. A, Dkt. Entry J)9Petitionerasserts that
this statement igmconsistent with the Gonzalezand Hiciants testimony, and Petitioriertrial
counsel should have investigated the statemeBéeRetr’ s Reply 56.) Respondent contends
that Petitioner has failed to meet the highly demanding ineffective assistacmensel standard
because Petitioner trial counsel put forth a vigorous defense overall, and 'Bagatement
would not have helped Petitiongidefense. SeeRespt 2d Mem. 5-7.)

Under the Sixth Amendment, a criminal defendastguaranteed not jusihe right to be
represented by counsel but the right to the effective assistance of coudsetan v. Bennejt
204 F.3d 360, 365 (2d Cir. 2000) (citingnited States v. Cronic466 U.S. 648, 654 (1984);
Strickland v. Washingtor466 U.S. 668, 6886 (1984)). To show ineffective assistance of
counsel, a petitioner must prove that coussetpresentatiotfell below an objective standard of
reasonablenessneasured undéiprevailing professional nornisand that‘there is a reasonable
probability that,but for counsek unprofessional errors, the result of the proceeding would have
been different. Strickland 466 U.S. at 6788, 694 A courts review on a habeas petitionust
focus on whether the state cdsirtlenial of Petitionés claim rested upomn unreasonable
application ofStrickland which is the relevant clearly established federal |&ee Aparicio v.
Artuz, 269 F.3d 78, 9495 (2d Cir.2001). A habeas petitionérmust do more than show that he
would have satisfiedtrickland’'stest if hs claim were being analyzed in the first instance,
because under 8§ 2254(d)(1), it is not enough to convince a federal habeas court that, in its
independent judgment, the state court appB&ttklandincorrectly. Rather, he must show that
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the [state cou} appliedStricklandto the facts of his case in an objectively unreasonable manner.
Bell v. Cone535 U.S. 685, 698-99 (200@hternal citation omitted)

Petitioner raised his ineffective assistance of counsel claim tire Section 440.10
proceeding, amhit was rejected by the trial court without a heariBge Melende2010 N.Y. Slip
Op. 33617(U), at *@. The trial court held that Petitioner received meaningful representation
because his counséligorously conducted cross examination at trial gnelsented a viable
defensé, and it should not second guess whether failing to call Baez as a witness was the best
strategy.Id. at *8. This court concurs with the assessment made by the trial court.

Baez allegedly told Det. Keefe that he saw three iddals run out of 407 Wilson right
before the fire broke out, but he did not see their faces. On the otheGQuazhlezand Hiciano
bothtestified thathey saw Petitioner leavihe buildingalone. Moreover, Petitioner had a motive
to harm Rdriguez and her familyand had spray painted a warning to them just days before the
fire. Most significantly, Petitioner admitted to Ramos that he had set the firth@adened to
harm Ramos if Ramos told anyone.

Petitionefs claim appears to rest largely ois hounsék purported failure tinvestigate
BaezZs statement, nguist onhisfailure to call Baez as a withesSeePetr’ s Reply 56.) As the
trial court recognizeddeciding whether to call a witness is a tactical determination that is within
the sound discretion of the trial counséee, e.gUnited States v. Smith98 F.3d 377, 386 (2d
Cir. 1999. However,“a sound trial strategy must be based on reasonable investigations.
preparing for trial,’[clounsel has a duty to make reasonableestigations or to make a
reasonable decision that makes particular investigations unnecés&spinal v. Bennetb88 F.
Supp.2d 388, 399 (E.D.N.Y2008 (quoting Lindstadt v. Keane239 F.3d 191, 200 (2d Cir.
2001), aff'd 342 E App'x 711 (2d Cir.2009). For Petitioners trial counselto have hacda
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legitimate reasomot to call Baez as a witness, he would have had to investigate Bae5#éest
id. at 401 {Courts have found that a trial courisdfailure to investigate potentially exculpatory
evidence, in the absence of a reasonable explanation, falls below the constitugioatdsbf
effective representation required Byrickland”); cf., Thomas v. Kuhlmar255 F.Supp.2d 99,
112 (E.D.N.Y. 2003)Weinstein, J.“[B]y failing to conduct an investigation of the crime scene
under the circumstances of the instant case, cdgnperformance fell below an objective
standard of reasonableness measured under prevailing professional norms.”).

The trial court did not hold aevidentiary hearin@s to defense counsel’s alleged failure
to investigate Baez as a potential witnesseitir Respondent nor Petitioner submitted any
evidence indicatingvhat, if anything, Petitioner’s counsel did in respe to Baez’s statement
with the possible exception of Petitioreebald assertion that his counsel did not investigate Baez.
Previously, Second Circuit precedent instructed district courts to hold evidemaninpgsvhere
the record was incomplete ian ineffective assistance of counsel claintee Sparman v.
Edwards 154 F. 3d 51, 52 (2d Cir. 199¢er curiam)“We believe that a district court facing the
question of constitutional ineffectiveness of counsel should, except in highly unusual
circumstances, offer the assertedly ineffective attorney an opportarbey heard and to present
evidence, in the form of live testimony, affidavits, or brigfs.However,recently, theUnited
StatesSupreme Courtin Cullen v. Pinholsterheldthat hdeas“review under § 2254(d)(1) is
limited to the record that was before the state court that adjudicated the claim omithe di&l
S. Ct.1388, 13992011) This holding applies in ineffective assistance of counsel claims where
the claim has been déed on the merits by the state courg & sets limits as tavhen federal
courts can develop an evidentiagcord. See Pepe v. WalsB012 WL 1900545, at *10 n.26
(N.D.N.Y. May 24, 2012 (Adopting magistrate judge conclusion thatPinholstereffecively
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abrogatesSparmans mandate that federal district counsld evidentiary hearings wheacing
the question of constitutional ineffectiveness of coungguidtation marks omitted)).

Here, the trial court decided Petitioigeineffective assistanoaf counsel claim onhie
merits. Thus,this courtis constrained tdimit its review to the state court recqréven though
there is no evidentiary record on the relevant point. The Second Circuit was confndhted
similar situationfollowing Pinholser in Ridgeway v. Zan424 E App’'x 58 (2d Cir.2011). In
Ridgeway the petitioner asserted that his trial counsel was ineffective bebauparportedly
failed to consult with a medical expert that could have rebutted the prosésutiqrert, or call
family members that could have been helpful withedsesthe petitioner Id. at 59. The
petitioner previously brought his claim in a state court proceeding pursus@ttion 440.10, but
the record from that proceeding waparse, to say the ledstld. The Court of Appeals found
thatthe sparse state court recéfdiled to establish conclusively that Ridgewsagounsel had not
consulted a medical expert or ignored Ridgewagquest to call his relativeésand that it could
not considerany facts alducedin an evidentiary hearing held by the district could. at 60.
Accordingly, theSecond Circuiteld that “because [the petitioner] has failed to demonstrate that
the adjudication of his claim based on the statartrecord resulted in a deasi contrary to or
involving an unreasonable applicatiohfederal law, a writ of habeas corpus shall not be granted
and our analysis is at an €hdd. (quotingPinholster 131S. Ct.at 1411 n.20; 28 U.S.C. 2254(d)
(internal citation, quotation markscalterations omitted)).

Here, similar toRidgeway there is nothing in the record establishing that Petitisner
counsel did not actually investigate Baestatement that there were three men fleeing 407

Wilson before the fire broke oufThus, pursuant tdStricklandandRidgeway Petitioner has not
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“established conclusivélyhat his counsel was ineffectivéccordingly, Petitioner is not entitled
to habeas relief based upthe ineffective assistance of counsel.
IV.  Confrontation Clause Claims

Petitioner claims that his right to confront the witnesses against him was violatesdrec
(i) Gonzalezestified he washown pictures tassist him in identifying?etitioner by an unnamed
fire department officialvho was not called to testifand thepicture was admitted into evidence
and (ii) the trial court admitted into evidentlee autopsy report of Ruben, Sr., even though the
medical examiner who performed the autopsy and drafted the report did notaestiéy trial
(SeeAm. Pet 6, Ex. A. 1114.) Petitiorer asserts that his claim is not procedurally barred,
despite the fact that it was noised on appeal, because ti@unds for this claim arosender
MelendezDiaz v. Massachusett§57 U.S. 305 (2009) arBlullcomingv. NewMexicq 131 S.Ct.
2705 (2011), which were decided after his appeal.’r(BdReply 25; July 25, 2011 Letter from
Petr, Dkt. Entry 25.) Respondent contends tRatitioners Confrontation Clause claims are
procedurally barred from the cotgtreview beausein the Section 440.10 proceedjrige trial
court found that Petitioner defaulted on these claims by failing to raise thempeal.a See
Respt 2d Mem. 15.) Respondent alsassertghat Petitioneéis Confrontation Clause claims have
no merit, ad direcs the court to its submissions in the Section 440.10 proceedlidghe trial
court’s decision in that proceedingSefe idat 45.)

In the Section 440.10 proceedinthe trial court rejected PetitionsrConfrontation Clause
claims, finding thatbecause they are based on the trial record, they could have been raised on
appeal, andtherefore were not properly subject to review pursuantSection§ 440.10. See
Melendez 2010 N.Y. Slip Op. 33617(U), at #8. The trial court alsaoncludedthat neither
claim is meritoriousfinding that the photo lineup was introduced by the defahsemedical
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examinersoffice is not a law enforcement affior purposes o€rawfordandMelendezDiaz, and
that the report did not incriminate Petitionéd. at *5-6.

Assuming,for the sake of argumemnly, that Petitionéis Confrontation Clause claims
are not procedurally defaulted, they are without merithe photograph taken by the fire
department official was nat testimonialstatemenunderCrawford v.Washington541 U.S. 36
(2004, or MelendezDiaz and Bullcoming assuming they apply retroactively. More
fundamentallycontrary to Petitionés contention, the picture was not introduced into evidence,
but only was shown to Gonzalez an attempt to refresh his recollectiorSeé€Gonzalez: 47+
81.)> Moreover, when the prosecution proceeded to ask questions about the picture Gonzalez saw
at the fire departmerdand any conversations he had with fire department offjcikdsitioners
counsel repeatedigbjected, and those objections were sustain8ee (d 477-85) Accordingly,
Petitioneirs Confrontation Clause rights were not violated.

Moreover, the trial court’s finding that the autopsy report was not a testinstetiement
was not an unreasonablppdication of federal law.In United States v. Felizvhich was decided
after Crawford, but beforeMelendezDiaz, the Second Circuit held that autopsy reparesnot
testimonial, and thutheir admission into evidence dwt violate the Confrontation Clausd67
F. 3d 227, 23237 (2d Cir. 2006) As anotherjudge in this district concluded in similar
circumstanceswhile Feliz was “certainly called into questiénby MelendezDiaz, “the court
must still applyUnited States v. FeliZ67 F.3d 227, 231 (2«€ir. 2006), which was not explicitly

overruled byMelendezDiaz or a subsequent holding of the Second Cirtuiega v. Walsh

% The court notes that the trial court erroneously concluded that Petitionairs wlas not
meritorious because the photograph was introduced by the defSeseMelende2010 N.Y.

Slip Op. 33617(U), at *5. In fact, the photograph was shown to Gonzalez, but not introduced into
evidence, by the prosecutionSegeGonzalez: 47-B1.) However, because Petitioner’s claim
lacks merit for other reasons, this error by the trial court does notnwgremting habeas relief.
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2010 WL 2265043, at *4 (E.D.N.Y. May 28, 201@ff'd, 669 F.3d 123 (2d Cir.2012.
Accordingly, because it is an open quastas to whethefeliz still controls and it has not been
overruled, it was not an unreasonable application of federal law to admit the awppdynto
evidence.

Finally, the court notethat even ifthe admission othe autopsy report into evidenc
violated the Confrontation Clausthe error was harmlessThe autopsy report was admitted to
show that Ruben, Sr. died of complications from smoke inhalédeeGilson: 74748, 752),but
the cause of death was not disputed at trial. Insté¥aitioner asserted that he was not
responsible for setting the fie 407 Wilsonwhich was unrelated to the findings in the autopsy
report.

Therefore, Petitioner is not entitled to habeas relief based upon the Confrontatiea.C
V. Sufficiency ofthe Evidence

By letter to the court dated October, 2809, Petitioner indicatethat he wishes to
preserve for appeal a claim that the prosecution did not prove that Petitionarilyabayond a
reasonable doubt.SéePetr Oct. 26, 2009 Letter 1.) Although he did not expressly include this
claim in eitherthe petition or the amendeetgion, in light of Petitionés pro sestatus, the court
will consider this claimaspart of theamended etition. See Erickson551 U.S. at 94. However,
the claim des not warrant habeas relief.

This claim is noexhausted because Petitioner failed to raise it on direct appeal and, as the
claim is based on matters that appear on the record, it would be procedamaty iy state law if
it were raised in state courSee Aparicip269 F. 3d at 90. Consequently, Petitionedaim is

procedurally defaulted and may not be considered by this c6ed.id. Bossett v. Walke#1 F.
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3d 825, 8289 (2d Cir. 1994). Petitioner has not attempted to demonsteatg causefor the
default orprejudice.

Moreover, Petitionés claim fails on the merits. A petitioner challenging the sufficiency
of the evidence of his guilt in a habeas corpus proceétiegrs a very heavy burdénFama
235 F.3d at 811 In reviewing apetitionets challenge to the sufficiency of the evidence
supporting his conviction, the relevant question is whettadter viewing the evidence in the
light most favorable to the prosecuti@any rational trier of fact could have found the essential
elements of the crime beyond a reasonable dbulltackson v. Virginia443 U.S. 307, 319
(1979). This sufficiency of theevidence'inquiry does not focus on whether the trier of fact made
the correct guilt or innocence determination, but rather whetheratlenarational decision to
convict or acquit.”Herrera v. Colling 506 U.S. 390, 402 (1993).

Here, there is sufficient evidence for a rational juror to determine that Petiti@s guilty
beyond a reasonable doubt. The prosecution presented eviddrieetif@ner had a dispute with
his girlfriend, Rodriguez and her mother becaus&odriguezwas planning on terminating her
pregnancy.(SeeRodriguez: 632, 6445.) In addition, a witness testified that, a couple of weeks
before the fire, he caught Petitioner writing threatening graffiti directésbdtiguezs mother on
the wallof 407 Wilson. (Salgado: 28383.) Petitioners friend, Ramos, testified that Petiter
told Ramos that he was going to burn down 407 Wilson a week before the fire, and then, after the
fire, admitted to Ramos that he had burned down the building. (Ramos655681oreover,
Gonzalez and Hiciano both testified that they saw Petitioasirig 407 Wilson the night of the
fire. (Gonzalez: 45%8, 461; Hiciano: 69234.) While crossexamination revealed that Hiciano
may have seen Petitioner leave 407 Wilson several hours before the fire broke out atezGonza
testimony as to whether he saw Petitibséace was inconsistent grad times incoherent, it was
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up to the jury to believe or disregard their testimoneeMaldonado v. Scully86 F.3d 32, 35
(2d Cir. 1996) (“[A]ssessments of the weight of the evidence or the credibilitjrefsses are for
the jury and not grounds for reversal on [habeas] appeal.”

Therefore, based on the totality of the evidence, a rational juror could have found
Petitioner guilty beyond a reasonable doubt.

VI.  Actual Innocence Claim

Petitionerclaims that he is entitled thabeagelief because he is actuallynocent. (Am.

Pet. 34.) He bases his claim on the unswamofficially translatedstatemenof a man named
Milton Rivas, who allegedly servedprison time with Jose Ramgsand claims that Raos
confessed that he had set the fire, Retitioner (Seeid.) Respondent asserts thae United
StatesSupreme Court has not yet concluded that a claim of actual innocence, on its own, is
sufficient to warrant habeas relief ariRetitioner has not established that he is actually innocent.
(Resp’t 2d Mem. 20.) Petitioners actual innocence claim was rejected by the trial couhteat
Section 440.10 proceedinglhe trial court held that it could not credit the statement because it
was unsworn, in Spanish, and the translation was not certied.Melende2010 N.Y. Slip Op.
33617(V), at *9.

Petitioner has not shown that he is actually innocdifte Supremeéourt has explained
that the threshold for such a claim would “extraordinarily high and the proof of innocence
would have to bétruly persuasivé. Herrera, 506 U.S. at 41%&ee alsdchlup vDelo, 513 U.S.

298, 31516 (1995). Petitioner has not made such a showing in this inst®icass statement
that while they were in prison togethdRamos confessetb setting the fire at 407 Wilsors

hearsay. The statemegiso ishandwrittenand unsworn. It is in Spanigind thetranslation is
not certified. Under these circumstances, and in light of the other evideesmniged at trial,
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Rivass statement falls short of meeting the high threshold of showing actual ieBocen
Accordingly, Petitioner is not entitled to habeas reliehotualinnocence grounds.

CONCLUSION

For the reasons set forth above, Petitiezquest for relief pursuant28 U.S.C. 254
is denied in its entirety. Petitioner is further denied a certificate céadgplity as he fails to
make &‘substantial showing of the denial of a constitutional rigl8 U.S.C. 8253(c)(2);see
Fed. R. App. P. 22(bMiller-El v. Cockrel] 537 U.S. 322, 336 (2003lucidore v. New York
State Div. of Parole209 F.3d 107, 112 (2d Cir. 2000). The court certifies pursuant to 28 U.S.C.
§81915(a)(3) that any appeal from this Order would not be taken in good faitltharefore in
forma pauperisstatus is denied for purpose of any appé&abppedge v. United State369 U.S.

438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn, New York
September, 2012

Is/
DORA L. IRIZARRY
United States District Judge
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