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JOHN GLEESON, United Sta$ District Judge:

John E. Johnston (“Johnston”), a polidéaer with the Port Authority of New
York and New Jersey (“Port Authority”), amis wife Gina Johnsto(fMrs. Johnston”) bring

this action against the Port Authority and fofets employees iconnection with events

surrounding Johnston’s 2008 administrative saspn from the Port Authority and his

! The caption of the complaint also nhames “John Doe # 1-10" as defendants. The plaintiffs have
made no allegations involving individuals of unknown identity. Accordingly, | her®ved “John Doe #1-10"
from the caption.
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subsequent criminal proseautifor possession of a forged instrument and unlawful use or
possession of an official pok card. Defendants have moyedsummary judgment, seeking
dismissal of all claims. For the reasons stated below, the motion is granted in its entirety.
BACKGROUND
A.  Factual Background
1. The Halloween Prank
Johnston is a police officer in the PArthority’s Public Safety Department
(“PSD”). (17.) In November 2008, he wasi@gned to the John F. Kennedy International
Airport (“JFK”) command. Id.) In the early morning hoursf November 1, 2008, Johnston was
assigned to a post at JFK wigdlow officer Frank Annuziata(Johnston Dep. 95-96.) At some
point that night, Annuziata engaged in what Johnston calls a Halloween prank. Specifically,
Annuziata left Johnston in thepatrol car, and when he retuthdne told Johnston that he had
smeared mustard undernettl door handle of their supervisor’s cad. 06-97.) The officers’
supervisor, Sergeant Patrick Ryan, apparentlggréed no humor in the situation, and he filed a
criminal complaint report with the JFK command. (1 9-11.)
2. The Investigation, Suspension and Arrest of Johnston
Detectives from the JFK command investigated the mustard caper. They
recovered evidence, including a marskjar found in a patrol calhey also searched a dumpster
accessible only to the police and recovered anotiustard jar, a cloth towel, paper towels, and

a glove smeared with mustard. (11 12-IBhe Commanding Officer at the JFK command

2 Throughout this memorandum, citations to “J aré to defendants’ Rule 56.1 statement. (Defs.’

Rule 56.1 Stmt., May 19, 2011, ECF No. 29.) The fac&taed in this section are taken principally from that
document. As discussed below, plaintiffs have admitted all factual statements made thereinn’s @epstember

17, 2010 deposition (Denalli Decl. Ex. B, May 18, 2011, ECF No. 28-2 (“Johnston Dep.")) has also been consulted
here because of my obligation when deciding a Rule&iion for summary judgment to consider the evidence in

the light most favorable to the non-moving par8ee Corcoran v. New York Power Aut02 F.3d 530, 533 (2d

Cir. 1999).



contacted the PSD’s Internaffairs Division (“IAD”), a componat of the Internal Affairs
Bureau (“IAB”). (1 12.) Defendants Sexant Jose Alba, Sergddviichael Milne and
Lieutenant Timothy McGovern]l&?SD employees who were agsed to the IAB, visited the
JFK command on November 3, 2008. (11 5, 13.GMern viewed video footage showing an
officer operating and walking away from the patrat in which one of the mustard jars had been
found. (11 14-15.) A supervising officer whaieved the video with McGovern identified the
officer in the video as Johnston. (f 15.)

Later that night, McGovern conducted atpospection of Johnston. (1 16.) In
violation of regulations, Johnstaid not have his driver’s liceasor Port Authority police ID
card on his person. (Johnston Dep. 83-84.) Ma®n arranged transportation for Johnston to
return to his personal vehicle to rewugehis driver’s licese and ID card.lq. 84.) With
McGovern’s permission, before he returniedhis car, Johnston called Police Benevolent
Association (“PBA”) representative William Piattiecause he believed he was being harassed
by McGovern. (T 17; Johnston Dep. 86-87, 91.) During the post inspection, McGovern also
confiscated Johnston’s memo book becauseiterowas not in good condition, and he said he
would give Johnston a new one. (Johnston Dep. 85.)

The following day, November 4, 2008, Eovern spoke to his supervisor,
defendant Police Inspector Brian Sullivan, altbetdeveloping investigation of Johnston. (f
18.) Sullivan obtained authorizah from defendant Samuel Plem— then Superintendent of
Police and Director of PSD — to suspend Jadms{({1 6, 18.) McGovern, accompanied by Alba
and Milne, returned to the JOmmand that evening to suspeludinston. (f 19.) After roll
call, Johnston was directed by his tour commaialeeport to his office and to bring a PBA

representative with him. (Y 20.) Johnston adiwéth Piatti at thedur commander’s office and



found McGovern, Alba and Milne wtang for him there. (f 20-21.) McGovern handed Johnston
a new memo book cover to replace the one hediah the night before. (Johnston Dep. 25.)
McGovern then asked Johnston for his Port Authority police ID cadd2%-26.) When
Johnston removed his Port Aatity police ID from his walle McGovern “observed what
appeared to him to be an NYRD card inside Johnston’s wallet(Y 24.) McGovern asked to
look at the NYPD card he Haeen, but Johnston closed his wadied returned it to his pocket.
(1 25.) McGovern expressed his belief thahld seen an NYPD ID card and again asked to see
it, at which point Piatti told him that the canéhs memorabilia and that Johnston did not have to
turn it over. (f 26.) Johnston then remotiegl wallet from his pocket and took out an expired
LaGuardia ID card from a compartment other ttteone in which McGovern had glimpsed the
NYPD card. (1 27.) McGovernighat the LaGuardia card waot what he had seen, and
Piatti responded that it wa$f 27.) McGovern continued &sk for the card and eventually
ordered that it be turned ovéut Johnston refused. (Y 28.)

Milne contacted the NYPD, which confirmedattit wanted the ID card returned.
(T 29.) McGovern contacted Sullivan, who imtgpoke with two Queens Assistant District
Attorneys (“ADAs”). (1 29-30.) The ADAs told 8ivan that he had probable cause to arrest
Johnson for possession of the NYPD ID card3Qq After these phone calls had been placed,
Sullivan, PBA counsel John McAusland, and PBA vice president Bobby Morris arrived at the
JFK tour commander’s office. (11 31; JotamsDep. 45, 48, 51-52.) Sullivan instructed
Johnston to turn over the NYPD ID card, and wherdid not comply, Sullivan told Milne to
arrest him. (1 31.) Milne turned Johnstoawsrd and rear handcuffed him. (Johnston Dep. 79.)
The wallet was recovered from his pant82f Johnston Dep. 62-63), and Milne seized the

NYPD ID card from the wallet ( 32). Officebf the NYPD Internal Affairs Bureau, who had



arrived at the JFK command, examined the cacda@ncluded that it was a forgery. (1 33.)
McAusland, Piatti and Morris accompanied Jstion to a rear office, where one of them
informed him that he was charged with criminal possession of a forged instrument. (Johnston
Dep. 61-62; § 34.) Johnston was issued a dgs&aapnce ticket with a February 2009 return
date and told that he was now under full suspension. (Johnston Dep. 63-62; { 34.)
3. The Criminal Case

Johnston was charged with criminal possessif a forged instrument in the third
degree and unlawful use or possession of offfpadice cards. (Y 35.) The criminal information
by which he was charged contained a sworrestaht by McGovern that he had recovered an
NYPD ID card from Johnston and had shown thel ¢aran officer in the IAB, who informed
him after an examination that the card wasgestuine and that the podi commissioner had not
given permission for the card to be reproduce&keDenalli Decl. Ex. K 118, 129, May 18,
2011, ECF No. 28-11 (“Ex. K”).On January 28, 2009, a Queens Criminal Court judge denied
Johnston’s motion to dismiss the informatfonfacial insufficiency. (Ex. K 118-22.\fter
granting a request for reargument of Johnstombtion to dismiss, the court on April 13, 2009
deemed the information facially insufficient basa it contained insuffient factual evidence of
the requisite intent to defraud and insuffitieonhearsay facts indicating that the card was
forged and issued without the police commissioner’s permission. (Ex. K 128-132.) The
information was dismissed. (Ex. K 142.)

The Queens County District AttorneyGffice then filed a superseding

information. (f 36-37.) This information was angpanied by an affidavit of Investigator Diane

3 Johnston estimated that he was detainedeiétk office for a few hours while he was booked

and fingerprinted. (Johnston Dep. 64-65.) He was not handcuffed during thatltim@1.)( He was not placed in
a holding cell and was permitted to use the restrodth.65.) Once his arrest wg@rocessed, Johnston was
permitted to leave.ld. 66.)



Klass of the NYPD Identification Card Unit, whochexamined the card and, based on its color,
text, shape, and texture, determined it to brgery. Klass also noted that the card bore an
expiration date of December 31, 2006. Deteciikemas Janow of the NYPD also submitted an
affidavit stating that his revieaf NYPD personnel records realed that Johnston had resigned
from the NYPD on July 16, 2002 and had surreedéris valid NYPD IDcard to the NYPD at
that time. (Ex. K 138-142.) Johnston moved for dismissal of the superseding information, and
on June 12, 2009, it was dismissed as facially insefit. (Ex. K 143-46.) This time, the court
found that sufficient facts had been alleged thatcard was forged and that the defendant knew
it was forged, but held that the informaticontained insufficient allgations that Johnston
intended to defraud another with the caridl.)( The District Attorneig Office did not appeal
the dismissal and did not file awmeuperseding information. ( 38.)
4. Johnston’s Federal Case

Johnston and his wife commencets thction on Octolrel6, 2009 by filing a
complaint against the Port Authority, Sullivan, Glavern, Plumeri, Milne, and Alba. Johnston
asserts claims pursuant to 42 U.S.C. § 1983 fee farrest, malicious psecution, and violation
of his right to free speech. Hesalbrings state common-law claifies assault, false arrest, false
imprisonment, malicious prosecution, abuse otpss, intentional fliction of emotional
distress, and defamation. Mrshhston brings a claim for loss @dnsortium. Both plaintiffs
seek compensatory and punitive damages plus attorneys’ fees and costs.

On May 18, 2011, the defendants filed a motion for summary judgment pursuant
to Fed. R. Civ. P. 56, seeking dismissal othiims. As required by Rule 56.1 of the Local
Civil Rules of the United States District Cotor the Eastern District of New York, the

defendants annexed to their motion a statemdrth&omaterial facts as to which the moving



party contends there is no genuine issue tied.” Local R. 56.1(a) Rule 56.1 instructs a
party opposing summary judgment to subnmeésponse to the mawj party’s Rule 56.1
statement.ld. 56.1(b). Each factual statement settfon the movant’s Rule 56.1 statement
“will be deemed to be admittddr purposes of the motiamlessspecificallycontroverted” in
the opposing Rule 56.1 statemeld. 56.1(c) (emphasis in originalIn opposing defendants’
summary judgment motion, plaintiffs have faitledrespond to defendant’s Rule 56.1 statement.
Accordingly, all facts contained in that statsmhare deemed admitted for the purposes of this
motion.
DISCUSSION

A. Legal Standard for a Rule 56 Motion for Summary Judgment

A motion for summary judgnme should be granted onif the pleadings and
documentary evidence “show that there is no genisisue as to any material fact and that the
movant is entitled to judgent as a matter of law.” Fed.R.Civ35(c)(2). “An issue of fact is
genuine if the evidence is such that a reasonable jury could return a verdict for the nonmoving
party.” Fincher v. Depositoryrust & Clearing Corp.604 F.3d 712, 720 (2d Cir. 2010). “A
fact is material if it might affect the taome of the suit unde¢he governing law.”ld. When
applying this standard, the couanust “resolve all ambiguities, and credit all factual inferences
that could rationally be drawn, in favof the party opposing summary judgmenBfown v.
Henderson257 F.3d 246, 251 (2d Cir. 2001) (internal quotation marks omitted).
B. The False Arrest and False Imprisonment Claims

1. The Legal Standard for False Arrest and False Imprisonment
Claims for false arrest under 8 1983 gogerned by the law of the state in which

the arrest occurredAmore v. Novarrp624 F.3d 522, 532 n.13 (2d Cir. 2010). Accordingly,



“[tlhe elements of a claim d&lse arrest under 8§ 1983 are substdlytthe same as the elements
of a false arrest claim under New York lawHygh v. Jacohs961 F.2d 359, 366 (2d Cir. 1992)
(internal quotation marks omittedyee also Singer ¥ulton County Sherifi63 F.3d 110, 118
(2d Cir. 1995)Posr v. Doherty944 F.2d 91, 96 (2d Cir. 1991Jhese elements are: “(1) the
defendant intended to confine the plaintiff, (2 piaintiff was conscious of the confinement, (3)
the plaintiff did not consent to the confinent and (4) the confinement was not otherwise
privileged.” Singer 63 F.3d at 118quotingBroughton v. State87 N.Y. 2d 451, 456 (1975))
(brackets omitted).

The existence of probable caus@ complete defense to a false arrest claim.
Jaegly v. Couch39 F.3d 149, 152 (2d Cir. 2006). Probablesedao arrest “exists where police
officers have knowledge or reasdnty trustworthy information diacts and circumstances that
are sufficient to warrant a personresonable caution in the belib&t the person to be arrested
has committed or is committing a criméialczyk v. Rip469 F.3d 139, 156 (2d Cir. 2007)
(internal quotation marks omitted). To estabfisbbable cause to arrest, it is not necessary to
make a “prima facie showing of criminal activitgt to show it is more probable than not that a
crime has occurredUnited States v. Cryu834 F.2d 47, 50 (2d Cir. 1987). Nor is the goal of
probable cause “to finally determine guilt through a weighing of evideriGealise v. Bennett
887 F.2d 362, 372 (2d Cir. 1989).

The defendants’ motivation for arresting fiaintiff is irrelevant to the question
of probable causelee v. Sandberd.36 F.3d 94, 103 n.5 (2d Cir. 1997) (citiMigzzochi v.
Borden 959 F.2d 1174, 1179-80 (2d Cir. 1992)). Rathserbable cause is assessed objectively
based on the facts warranting arrest andmmbfficers’ reasons for the arreSee Devenpeck v.

Alford, 543 U.S. 146, 153 (2004) (“[T]he fact that thfficer does not have the state of mind



which is hypothecated by the reas which provide the legal justétion for the officer’s action
does not invalidate the action taken as long asithemstances, viewed objectively, justify that
action[.]” (internal quadtion marks omitted) Whren v. United State§17 U.S. 806, 813 (1996)
(“Subjective intentions play no role in ordinaprpbable-cause Fourth Amendment analysis.”).
2. Application of the Legal Standard

Johnston asserts that his superioer@acted to the mustd caper. Although |
agree with that assertion,latst on the record before me ndie principal question raised by
the defendants’ motion is whether, as a mattéaw, probable cause supported Johnston’s
arrest. As Johnston’s counsel ackfexdged at oral argument, his falarrest claim is defeated if
McGovern had probable cause to believe thahgton possessed an NYPD ID card or a copy of
such a card, which would violate New Yokkiministrative Code 8§ 14-108(6). Because |
conclude there is no genuine issue of fact wetiard to McGovern’s probable cause to arrest
Johnston, the false arrest and false imprisonlaimhs must fail, whether or not the Port
Authority acted prudentlin investigating Johnston.

Johnston was summoned to meet WtbGovern and his colleagues on
November 4, 2011 because he had been seemlea griving and walking away from a patrol
car in which a mustard jar had been found dgan’s car was smeared with mustard. Johnston
was sent to the tour commander’s office to beiglised in connection with that event. By the
time the meeting was over, Johnston was under ametsho reasonable jugpuld conclude that
the IAB officers lacked probable causeplace him under arrest. Under New York
Administrative Code § 14-108(6),i¢ unlawful for a person to hawe his possession an official
police department identification card withdhé permission of the police commissioner.

Johnston has conceded that McGovern “obsemteat appeared to him to be an NYPD ID card



inside Johnston’s wallet” when Johnston remtbkies Port Authority police ID card from the
wallet. (1 24.) Johnston finer acknowledges that McGovern knat the time of the detention
that Johnston was a retired NYPD officer, anddfee that he was norger a member of the
police department. (Pls.” Mem. Opp. Sumyndudgment 6, May 27, 2011, ECF No. 31 (“PIs.’
Mem.”).) Based on these facts, no reasonalniegauld find that McGovern lacked probable
cause to conclude that Johnston was in possess$ia police identification card without the
permission of the commissioneBee Dickerson v. Napolitan604 F.3d 732, 751 (2d Cir. 2010)
(where plaintiff was carrying a badge resembling a police shield and did not have specific
official authority to possess it, officers had prbleacause to arrest hifar suspected violation
of code provision criminalizing possession witih authority of objects resembling police
badges).

Seeking to avoid this conclusion, Jotamsmakes two observations: (1) that
McGovern had looked through Johms's personnel folder sevétzours before the detention,
where he saw a copy of an NYPD ID card andrledrthat Johnston wagetired NYPD officer,
and (2) that “it is customary for retired po#iofficers from NYPD to keep the cards as
memorabilia.” (Pls.” Mem. 5-6.) These fast&rve only to undermine Johnston’s case, as they
constitute additional “reasonably trustworth§oimation of facts and circumstances” objectively
supporting a reasonable belief tdahnston was in unauthorized possession of an NYPD ID
card. Walczyk 469 F.3d at 156. Johnston also admids, tat some point before his formal
arrest, Piatti told McGovern that the ID card he had seen was memor&fhifid.) In doing so,
Piatti effectively confirmed McGovern’s susjns about what he had seen. Once Milne
recovered the ID card from Johosts wallet, the arresting office knew with certainty that

Johnston had been in possession of an NYPDalid. Because these aspects of the record

10



preclude any genuine issue of fact as to prabehlise for arrest, Johnston’s state and federal
claims for false arrest and false imprisonment are dismissed.

Finally, although Johnston, by failing toogperly answer the defendants’ Rule
56.1 statement, admitted facts sufficienivi@rrant granting the defendants’ motion, his
admissions are not necessary to that outcdaven on Johnston’s version of events, probable
cause to arrest existed. Ashnston’s counsel has acknowledgetis papers and at oral
argument, (1) McGovern had observed a copy of Johnston’s NYPD ID card in Johnston'’s file at
Port Authority; (2) McGovern knew that agesigned NYPD officer Johnston was no longer
permitted to possess that ID or a copy of it; é8)JdicGovern observed an ID card that closely
resembled the NYPD ID in Johnston’s wallet ptim the arrest. Mover, Johnston does not
dispute that, prior to the arresmtd in response to McGovermemand for the illicit ID, Piatti
said that Johnston was in possessif the ID for memorabilia pposes. Whether or not the ID
that McGovern glimpsed in Johnston’s walletswiae NYPD ID or some other 1D, the foregoing
facts adequately supported McGovern in the reasonable belief that Johnston had committed an
offense’
C. The Malicious Prosecution Claims

1. Legal Standards for § 1983 and Statav Malicious Prosecution Claims

“In order to prevail on a § 1983 alaagainst a state actor for malicious
prosecution, a plaintiff mushew a violation of his rightander the Fourth Amendment and
must establish the elements of a malis prosecution claim under state lawfanganiello v.
City of New York612 F.3d 149, 160-61 (2d Cir. 2010) (citations omitted). Under New York

law, a malicious prosecution claim has four edets: (1) initiation of proceeding against the

4 Additional discussion of the probable cause to prosecute Johnston is set forth in theodis€ussi

his malicious prosecution claimisfra.
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plaintiff; (2) termination of tat proceeding in his favor; (Bck of probable cause; and (4)
malice. Id. at 161. However, malicious proseoutiunder state law do@st constitute a
constitutional tort unless thertmus conduct caused the plafhtd suffer a violation of his
rights under the Fourth Amendmer8ee Albright v. Oliver510 U.S. 266, 274-75 (1994);
Murphy v. Lynn118 F.3d 938, 944 (2d Cir. 1997). A 8§ 1983 malicious prosecution claim
therefore has a fifth element: the plaintiff mssbw that he suffered a deprivation of liberty
resulting from the initiation or pelency of judicial proceeding$4urphy, 118 F.3d at 944.
2. Inability to Establish the § 1983eprivation of Liberty Element

The judicial proceedings in thimse were commenced by the filing of a
misdemeanor informationSeeN.Y. Crim. P. L. 8 100.05(1) [A] criminal action can be
commenced . . . in a local criminal court,the filing therewith of a local criminal court
accusatory instrument, namely . . . [a]n infatian[.]”). Johnston gues that he suffered
through approximately seven months of prosecyfitds.” Mem. 3), but he does not allege that
he was detained at any time during the courgbeprosecution. Johnston contends that he was
required to appear on four occasions in Queens Criminal Court between February 2, 2009 and
June 19, 2009. (Johnston Dep. 70-73.) These required court appearances, without additional
restrictions on his liberty, do not constitute a degiron of liberty within the meaning of the
Fourth Amendment.

In Burg v. Gosselinthe Second Circuit held thatetihequirement of a single court
appearance, “without further rastions, does not constituteFaurth Amendment seizure.” 591
F.3d 95, 98 (2d Cir. 2010). The court reasatted the only arguable restriction on the
plaintiff's liberty in that casevas a single summons requiring b@ appear in court on one

occasion, which operated to effectuate due progasplaced no direct resttions on her ability

12



to travel. The court distinguished the case fMorphy v. Lynn118 F.3d 938 (2d Cir. 1997),
cert. denied522 U.S. 1115 (1998), which found a RbuAmendment seizure where a post-
arraignment defendant was prohibited frimaving the State of New York. TIBeirgcourt

noted that the plaintiff iMurphy had also been required ttteand eight court proceedings and
mused that the number of appearances requiractiiminal case “may bear upon whether there
was a seizure,” but found it “hard to see how mldtgppearances required by a court, or for the
convenience of the person answering the sumnoamsbe attributed to the conduct of the officer
who issues it.”Burg, 591 F.3d at 98.

Unlike the plaintiff inBurg, Johnston was required to appear in court on more
than one occasion. However, the requirementhtbatppear on four sapée occasions was not
“accompanied by burdensome conditions that et significant retraint of liberty,”

Gerstein v. Pugh420 U.S. 103, 114 (1975), and it was it&glf a burdensome condition rising

to the level of a constitutional injurySee Corcoran v. Higgin&No. 08 Civ. 10734 (HB), 2010
WL 1957231, at *4 (S.D.N.Y. May 13, 2010) (“Coran claims that she made ‘multiple
appearances’ before the East kisiTown Court, but alleges nbing more to suggest that her
repeated visits to the court, collectively, rose to the level of a Fourth Amendment seizure.”);
Rotenberg v. Town of Mamarone®o. 08 Civ. 4703 (JSR), 2010 WA468051, at *3 (S.D.N.Y.
Aug. 24, 2010) (“[R]equiring plaintiffso appear in court twice . . . is not a sufficient deprivation
of liberty to rise to the level of a constitutidmajury.). Accordingly, no reasonable jury could
find the fifth element of a 8§ 1983aim for malicious prosecutn satisfied, and the claim is

appropriately dismissed.
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3. Inability to Establish_ack of Probable Cause

A plaintiff asserting a claim for malicus prosecution under New York law need
not establish a deprivation of liberty of conditunal dimensions. He must prove only four
elements: “(1) the initiation of proceeding, (2) its termination favoralo plaintiff, (3) lack of
probable cause, and (4) maliceColon v. City of New Yorl60 N.Y.2d 78, 82 (1983). If
Johnston cannot show any one of these efds) both his § 1983 and state law malicious
prosecution claims must fail. There is neplite that a proceedingas initiated against
Johnston. However, defendants contend tlettiminal prosecution did not terminate in
Johnston’s favor and that, based on the suminaigment record, no reasonable jury could
conclude Johnston was prosecutgthout probable cause or withalice. Probable cause to
commence a criminal proceeding exists whedefendant has knowledge “of such facts and
circumstances as would lead a reasonahlggmt person in like circumstances to believe
plaintiff guilty.” Colon, 60 N.Y.2d at 82see also Rounseville v. ZahB F.3d 625, 629 (2d Cir.
1994) (probable cause is “knowlige of facts, actual or apgeat, strong enough to justify a
reasonable man in the belief that he hasuagfounds for prosecuting the defendant in the
manner complained of” (internal quotation maoksitted)). Because | find as a matter of law
that there was probable cause to prosecute dJwhimsthe underlying criminal action, | need not
address the defendants’ arguments respectinigtioeable disposition and malice elements of
Johnston’s malicious prosecution claims.

a Probable Cause to Prosecute Under New York Administrative
Code § 14-108

Johnston was prosecuted under two stateplawisions. First, he was charged
under New York Administrativ€ode 8§ 14-108, which prohibitsiter alia, possession of an

official card issued by the NYPDor any copy or reproduction ¢neof,” without permission of
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the NYPD commissioner. N.Y. Admin. Code 4-108(6). While thigprovision contains no
requirement of scienter on its face, New Y®&dnal Law 815.15(2) states, in part: “A statute
defining the crime, unless cleaihdicating a legislative intent to impose strict liability, should
be construed as defining a crimeneéntal culpability.” In light of this provision, at least one
New York court has readraens reanto § 14-108, concluding that “§14-108 implicitly requires
an element of knowledge, specifigahat the defendant knew thiais alleged possession of the
forged instrument was not sanctioned by the New York City Police Commissidtaugle v.
Olwes 742 N.Y.S.2d 783, 787 (N.Y. City Crim. Ct. 2002).

The court that dismissed the infation against Johnston on June 12, 2009
applied an even more stringent standarddingl that “a misdemeanor information charging
custody or possession of the cardsaed in the statute, muaso allege that a defendant
possessed an intent to defraud, dezeivinjure another[.]” (Ex. K. 145.)t therefore
superimposed onto the regulation “an intent toalefr deceive or injure.” This construction of
the statute engrafiietoo stringent anens reaonto the regulation. | dagree that that Johnston
must have possessed “an intent to defraud,ideoe injure” to have violated New York
Administrative Code § 14-108 Rather, the elements of thaolation are knowing possession of
a copy of a police ID card witknowledge that the police comssioner has not sanctioned such
possession. Based on the record before megasmnable juror coulkebnclude that the
defendants were without probablaisa to believe that these elements had been satisfied. The
evidence makes clear that the ID card wa®hmdton’s own wallet aftdre had resigned from
the NYPD in 2002, and that it was official g policy that offices who resign are not

permitted to retain their identification cards.

° Johnston does not argue that | am collaterally estopped from disagreeing with the judge who

dismissed the information, and | therefore need not consider whether | am bound by his findipgadifable
cause.See Mastronardi v. Mitchelt86 N.Y.S.2d 762, 764 (2d Dep’'t 1985).
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b. Probable Cause to Prosecute Under New York Penal Law § 170.20

Johnston was also prosecuted uriddiew York Penal Law § 170.20, which, unlike
Administrative Code § 14-108, comaia requirement of scienten its face. Under Penal Code
§ 170.20, “[a] person is guilty of criminal possessb@a forged instrument in the third degree
when, with knowledge that it is forged and witkeint to defraud, deceive or injure another, he
utters or possesses a forged instrument.” dgeno suggestion indhrecord that Johnston
brandished the ID card or made any other atiiiue attempt to use it for an unlawful purpose.
However, New York Law does not require a shoyvof actual use or attempted use of a forged
document in order to prove an intent to defraBdople v. Rodrigue897 N.Y.S.2d 42, 46 (1st
Dep’t 2010),lv. granted 15 N.Y.3d 777 (2010). “Fraudulent intds usually not susceptible of
proof by direct evidence and mustinarily be inferred from circustantial evidence such as the
defendant’s knowledge of the misleadingdeceptive nature [of his actions]People v. Sala
695 N.Y.S.2d 169, 188-89 (3d Dep’t 1998if'd, 95 N.Y.2d 254 (2000). The circumstances
surrounding Johnston’s possessioihef card were sufficient in this case to establish a
reasonable likelihood that Johnstorspessed it with intent to defraud.

The record contains ample evidencat tihe card was a forgery. Investigator
Klass, in support of the Apr80, 2009 information, testified thahe had examined the card and
observed as follows:

the background behind the subjsgbthotograph is a darker shade

of blue than that used on valkkew York City Police Department

identification cards; that the wity on the subject card is distorted

as is the police logo on the uppéit leand side of the card; that

these distortions are consistenthwscanning of the original card

through laminate; that the pedigie&rmation on the subject card

is in blue ink rather than thedak ink used on Vil identification
cards; that the bottom right sidéthe card below the expiration
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date of 12-31-06 is cut off, anddththis feature does not occur on
valid New York City Police Department identification cards; that
the outer edges of the card a rounded as valiidentification
cards are but are cut and uneuwea manner inconsistent with

valid New York City Police Department identification cards; that
the laminate on the subject card is thinner and more flexible than
that used on valid New York Cityolice Department identification
cards; that the subject card, when bent, caused the laminate to
separate from the card due to amadaquate seal and that such does
no[t] occur when a valid identificatiocard is bent; tit the rear of
the card is a photocopy of an origirsticker that appears on valid
identification cards; that the pting on the back of the subject

card is blurred and distorted asesult of copying through the
laminate on the original card;ahthe sticker of the valid card
would have caused ridges on the chitlinch from the edge of the
valid card, and that no sucliges appear on the subject card.

(Ex. K 139.) In addition, Detective Janow tketl based on state recs that Johnston had
resigned from the police force on July 16, 2068 had surrendered his valid ID card at that

time. Based on these facts, the complainingeff had abundant cause to suspect that Johnston
was in possession of a forged card.

Furthermore, given the evidence tha dard was forged, there was a reasonable
basis to believe that Johnston knew it wastim@otic and that he possessed it for an illegal
purpose. If Johnston returned vialid ID card in 2002, as theidence suggests, he would have
known that the card in his possession was afbappy. Although Johnston claims he had the
card as memorabilia, the evidence establishesltatston did not simply keep an ID card as a
souvenir, but affirmatively obtaed a false identification cafdThe false card had an expiration

date on it indicating it was valid for an additibf@eur years after Johnston left the NYPD. An

6 This case is therefore distinguishable fiBaople v. Days?5 Misc.3d 1220(A) (N.Y.City Crim.
Ct. 2009), in which the defendant allegedly came unknowingly into possession off@ucterency. When he
discovered the bills were fraudulent, he did nothing, but kept them in his wallet. The court dismissed the
information filed against him for lack @irobable cause to believe defendatened to defraud, deceive or injure
another, reasoning that, while the defendant’s failuredtbimself of the bills once he knew they were counterfeit
“may well have been foolish, it does not establish that he intended to pass the counterfeit bills.” In this case, by
contrast, it is reasonable to believe that Johnston atftively created or otherwise w@lined a false identification
card, and that he did so with an intent to make use of it.
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ID card generally “serve[s] no purge other than to establistetldentity of the holder[, and
b]ecause the need for such proof arises only when the bearer seeks to obtain some privilege,
right, benefit or entitlement,” the complaining officers had reas@monclude “that there was no
reason for the defendant to knowingly possesfaja¢ identity document[] unless he intended to
present [it] as real, i.e., ttefraud or deceive anotherRodriguez897 N.Y.S.2d at 46&ee also
People v. Dallas848 N.Y.S.2d 132 (1st Dep’'t 2007) (“@lonly conceivable purpose for [the
false identity documents in defendant’s posse$siociuding a set of documents creating two
different identities for the same person, was they would be passed aif the genuine articles
in order to deceive or defraud anydoevhom they were presented|[.]’}y, denied 10 N.Y.3d
809 (2008)reconsid’'n Denied10 N.Y.3d 933 (2008).

It is possible that at trial, the statould have been unable to establish beyond a
reasonable doubt that Johnstongessed the requisite inter@ee, e.g., People v. Bailey3
N.Y.3d 67 (2009) (vacating conviction for possession of a forged instrument where defendant
knowingly possessed counterfeit $10 bills, becausawihg the inference of defendant’s intent
from his knowledge that the bills were counterigiproperly shifts théurden of proof with
respect to intent from éhpeople to the defendantPeople v. Brunsqr888 N.Y.S.2d 22, 23 (1st
Dep’t 2009) (vacating conviction for possessiomdbrged instrument because “knowing
possession of the forged card was not suffidiemprove intent” wkre defendant found in
possession of altered state ID card “engageunbioonduct evincing an intent to use iti),
denied 13 N.Y.3d 937 (2010). But the standard for dateing a defendant’s guilt at trial is not
the standard for determining probable causecaBse the evidence supports an inference that
Johnston purposefully created or obtaindhadulent police ID card, which on its face

indicated that he was an active member of the NYPD, a reasonably prudent person would have
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sufficient basis for thinking it likely that Johnstortended to use the card for an illicit purpose.
People v. Baronal9 Misc. 2d 1122(A), at *3 (N.Y. Cit€rim. Ct.) (“[T]here is simply no
reason to obtain or possess a New York Statdifabation Card unless one intends to use it in
order to demonstrate one’s idign And there is, therefor@o reason to knowingly possess a
forgedstate identification card unless anéends to present it as realn other words, to defraud
or deceive another.”). Because the comhgofficers had probablcause to prosecute
Johnston under both Penal Law § 170.20 and Athtnative Code 8 14-108, Johnston’s state
and federal malicious proseimn claims are dismiss€d.
D. The Free Speech Claim

Johnston also raises a First Amendnodgaitn. He contends that his arrest on
November 4, 2008 “was the defendant officer's respaaghe plaintiff's vebal challenge to the
officers of the rules of possessing a copy of antitieation card as a memaiito the plaintiff's
past services with the New York City Policegaetment.” (Compl. { 57.He further alleges

that his “verbal challenge is speech andntitiis possession of the identification card

! Even if the complaining officers did not have probable cause to prosecute Johnston under Penal

Law § 170.20, probable cause existed to prosecute him under Administrative Code § Il 108 farmer charge
was not sufficiently distinct from the latter to deprive the complaining officers of probable cause to pursue the
prosecution as a whole. Where sdm not all charges were supportedpngbable cause, each charge must be
analyzed separately to determine whetheralicious prosecution claim can proce&ge Posr v. Dohert@44 F.2d
91, 100 (2d Cir. 1991) (citindanetka v. DaheB92 F.2d 187 (2d Cir. 1989) (holding that, where defendant was
convicted of disorderly conduct and acquitted of resistimgst, unfavorable terminati on former charge did not
preclude malicious prosecution claim based on latter charje3pme cases, multiple criminal charges in a single
case may be sufficiently distinct to allow for liability omalicious prosecution claim with respect to some, but not
all, criminal chargesPichardo v. New York Police DeplNo. 98 CIV. 429 (DLC), 1998 WL 812049, at *3
(S.D.N.Y. Nov. 18, 1998) (citingosr, 944 F.2d at 100kee also Janetk&92 F.2d at 190. To determine whether
charges are sufficiently distinct, couhtave considered whether the alleged offenses rely on distinct allegations,
whether they were directed at different individuals, and whether any one is a lesser included fodfieoiten See
Janetka 892 F.2d at 19(Pichardqg 1998 WL 812049, at *3. The Secondd@it has also emphasized that where
charges are distinct from one another, disallowing a malicious prosecution claim on one charge because such a claim
fails with respect to another chargée'particularly inappropriate . . . véine the charge [that might sustain a
malicious prosecution claim] was more serious than the one for which [a malicious prosecution claim cannot
succeed].”Janetka 892 F.2d at 190Although the elements of the two ceswith which Johnston was charged
are different, both arose from the same allegations — that Johnston possessed an unauthorized poéicdul2nt
card. Accordingly, the complaining officers had probable cause to pursue the prosecutidrokes a w
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constitutes an expressioropected under the First anduteenth Amendment of the
Constitution of the United States,” and that hisstrwéolated his right to freedom of speechd. (
11 58-59.) The defendants move to dismiss JohissFEirst Amendment claim, arguing that it is
without merit. In response to the defendantstion for summary judgment, Johnston offers no
legal or factual support for hiarst Amendment claim. | thefore understand Johnston to have
abandoned this clainSee Bowen v. Westchest&06 F.Supp.2d 475, 492 (S.D.N.Y. 2010)
(collecting cases).

The claim would in any event haveldéa. First, Johnston has identified no
evidence in the record supporting his allegati@t he made a “verbal challenge” to the
prohibition on possessing an NYPD ID card. Evemeihad made such a statement, there is no
evidence that the officers arrested him becafiseat statement, rather than because he
possessed the card illegallZlearly, an individual who violas a criminal statute or regulation
cannot insulate himself from arrest simply byl#aying law enforcement officers’ authority to
arrest him and then claiming that he wassie® for his speech and not for the underlying
violation. In addition, Johnston sanade no argument and identifieo facts indicating that he
possessed the ID card with an “intemtonvey a particularized messageekas v. Johnsod91
U.S. 397, 404 (1989). Indeed, Johnston empha#iatshe ID card was “outdated, unused,
expired” and “buried” under other cards in his wallet, and suggests that he kept it only as
personal memorabilia. (Pls.” Mem. 6.) Jdiomshas presented no evidence suggesting that he
engaged in protected expressive activibg ais First Amendment claim is accordingly
dismissed.See Dickersgr604 F.3d at 733-34 (plaintiffs waived First Amendment claim where
they failed to allege an intent to conv@ynessage through possession of imitation police

badges).

20



E. The Assault Claim

Johnston alleges that the defendaritpafficers “touched [him] in a harmful
and offensive manner and without privilege or consent from plaintiff” and are therefore liable for
assault. (Comp. § 72.) Under New York law]r‘the civil contextthe common meanings of
‘assault’ and ‘battery’ subsume all formstoftious menacing and unwanted touching,”
including “intentional wrongful physical contawith another persowithout consent.”Girden
v. Sandals Intern262 F.3d 195, 203 (2d Cir. 2001) émal quotation marks and ellipses
omitted). The arresting officers came into physamaitact with Johnston only when they turned
him around, placed handcuffs on him, and patteddown to retrieve his wallet. Officers
executing a lawful arrest are privileged to coiramy battery that issasonably necessary to
effect the arrestLorensen v. Stat&71 N.Y.S.2d. Accordingly, the officers who handcuffed
and frisked Johnston cannotlbeld liable for assault.
F. The Intentional Infliction oEmotional Distress Claim

Johnston asserts a claim for intentianéliction of emotionadistress (“IlED”).
Under New York law, IIED has four elements: “(i) extreme and outragemnduct; (ii) intent to
cause, or disregard of a substantial possibilityanfsing, severe emotiordiktress; (iii) a causal
connection between the condactd injury; and (iv) seve emotional distress.Howell v. New
York Post Co., In¢81 N.Y.2d 115, 121 (1993). Johnstmgues that McGovern’s post
inspection and Johnston’s arrest were “extréanel] outrageous” because they were motivated
by “an obvious effort to find somatig on Plaintiff.” (Pls.” Mem). Even if the post inspection
was motivated by malice, and even if the offiogese without probable cause to arrest Johnston,
no reasonable fact finder could describe suctdaot as “so outrageous in character, and so

extreme in degree, as to go beyond all possiblends of decency, and to be regarded as
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atrocious, and utterly intolerabln a civilized community."Murphy v. American Home
Products Corp.58 N.Y.2d 293, 303 (1983). Accordinglghnston’s IIED claim is dismissed.
G. The Defamation Claim

Johnston alleges that the defendaatephoned his former employer, VIP
Security and Transportation (“VIP"), and knowipgnd recklessly made false statements about
Johnston. Based on these allegations, he asseldsn for defamation. To defeat a summary
judgment motion, a plaintiff must present twurt with admissible evidence sufficient to
establish a genuine issue of material f&&¢e ITC Ltd. v. Punchgini, In@82 F.3d 135, 151 (2d
Cir. 2007). Johnston has cited no evidence in¢berd to support his defamation claim. He
testified at his deposition that he had se&Rainteroffice email which reported that McGovern
had told a VIP employee in January or Febru#rg009 that Johnston “was in some trouble at
[his] department, and he wanted to know if therere any complaints that were made against
[Johnston] with the department[, and he] wartteknow if [Johnston] was working for [VIP]
while [he] was out suspended.” (Johnsiep. 117-18.) The admissibility of Johnston’s
double-hearsay testimony is at best questiandhlt even if reliable evidence supporting
Johnston’s account had been itiged, it would present no genuingsue of material fact.

“A claim of defamation requires proof thidite defendant made a false statement,
published that statement to a thparty without privilege, witliault measured by at least a
negligence standard, and the statement caused sgpaciabes or constituted defamation per se.”
Dickson v. Slezal®e02 N.Y.S.2d 206, 208 (3d Dep’'t 201Mtérnal quotation marks omitted).
“Truth provides a complete defense to defamation clairBglon v. City of New York704
N.Y.S.2d 1, 6 (1st Dep’t 1999) (citiriginaldi v. Hold, Rinehart & Winston, In&t2 N.Y.2d 369

(1997),cert. denied434 U.S. 969 (1977)). The only factggdtements McGovern is alleged to
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have made to the VIP employee is that Johmstas “in some trouble at [his] department.”
Johnston admits that the call took place ditersuspension and during the pendency of the
criminal proceedings. Accordingly, there is nomg@e issue as to tteecuracy of McGovern’s
statement.
H. The Abuse of Process Claim

Johnston contends that his arrest taedissuance of a desk appearance ticket
were motivated by a “collateral objective outside the legitimate ends of the legal process and to
retaliate against defendant for a prank commitedn unrelated person to this litigation.”
Comp. § 54; Pls.” Mem. Opp. Summary JudgmentUdder New York law, “[a]buse of process
has three essential elements: (1) regularly issuexepsoeither civil or criminal, (2) an intent to
do harm without excuse or justification, andl (8e of the process in a perverted manner to
obtain a collateral objective.Curiano v. Suozz63 N.Y.2d 113, 116 (1984). Even assuming
that Johnston has preseh&vidence that the officers whoested him acted with a malicious
motive, “malicious motive alone . . . does not giserio a cause of action for abuse of process.”
Id. at 117;see also Savino v. City of New Y,@R1 F.3d 63, 76 (2d Cir. 2003) (“[T]o state a
claim for abuse of criminal process, it is not stiéit for a plaintiff to dege that the defendants
were seeking to retaliate against him by purshisgrrest and prosecutid). Regardless of a
defendant’s motives in making an arrest asdiing a desk appearance ticket, no abuse of
process occurs where the defendant “used theeps of the court for the purpose for which the
law created it.”Hauser v. Bartow273 N.Y. 370, 374 (1937). “Although [Johnston] does allege
that the . . . defendangsted with an impropeanotive [he] has not presented any evidence that
[the defendants] had an ulterjmurposeor objectivein [pursuing] hs prosecution.”Saving 331

F.3d at 78 (emphasis in original). In thesabce of such evidence, the only reasonable
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conclusion to be drawn from the record is tiat defendants’ objectvin issuing the desk
appearance ticket was to prosecute Johnston fatidlegions they had prable cause to believe
he had committed.
F. The Loss of Consortium Claim

The sole claim asserted on Mrs. Jobn® behalf is for loss of consortium. A
wife’s loss of consortium claim is derivatie¢ the husband’s claim, and where the primary
claim is dismissed, the loss of cortaam claim must also be dismissehlillington v.
Southeastern Elevator C&2 N.Y.2d 498, 508 (1968) (“Where . . . the husband’s cause of
action has been terminated eithgrjudgment, settlement or othese, that should operate to bar
the wife’s cause of action for consortium.’Accordingly, Mrs. Johnston’s loss of consortium
claim is dismissed.
G. The Claim for Punitive Damages

Finally, both plaintiffs seek punitivdamages. “A demand or request for punitive
damages is parasitic and possesses no viability absent its attachment to a substantive cause of
action.” Rocanova v. Equitable Life Assur. Soc. of |l BS.N.Y.2d 603, 616 (1994). In New
York, a claim for punitive damages must be d&sad where “there exists no cause of action
upon which a demand for punitive damages can be grounéedte Contracting Co., Inc. v.
Board of Educ. of City of New Yorkl4 N.Y.S.2d 36, 37-38 (1st Dep’t 2000). Similarly, in §
1983 actions, “[a]n award of punitive damages punishes a defendant who has acted intentionally
or recklessly to deny a plaifithis protected rights[.]”"McFadden v. SanchgZ10 F.2d 907, 913
(2d Cir. 1983) (citingsmith v. Wade461 U.S. 30, 56 (1983)). Accordingly, where, as here, no

denial of rights is shown, punitive damages are not available.
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CONCLUSION
For the reasons stated above, deééats’ motion for summary judgment is

granted in its entirety, and allghtiffs’ claims are dismissed.

Soordered.

John Gleeson, U.S.D.J.

Dated: July 28, 2011
Brooklyn, New York
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