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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
LESLIE BAILEY, :

Plaintiff,

: MEMORANDUM AND ORDER
-against : 10CV-0865(DLI)

MICHAEL J. ASTRUE, :
Commissioner of Social Security, :

Defendant. :
______________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Jeffrey Ddéott, counsel to plaintiffLeslie Baiky (“plaintiff’) in the abovecaptioned
action, moves th€ourt to authorize attorney’s fe@sd costdn the amount of $10,214.37 in
fees and $766.26 in costs pursuanth® Equal Access to Justice ACEAJA"), 28 U.S.C. §
2412(d) (Mot for Attorney’'s FeesDoc. Entry No. 22.) The Commissioner opposes the
motion. (Mot. in Opp. to Pl.’s Mot. for EAJA Fees (“Comm’r OppDpc. Entry No. 24.)For
the reasons set forth below, the moti®igrantedn part and Mr. Delott is directed recalculag
the attorney’s feesonsistent with this opinion.

BACKGROUND !

Plaintiff filed a disability application on April 26, 2006, alleging she was disabledodue
fibromyalgia beginning July 20, 2004 he application waslenied on August 18, 2006. (R.-73
74, 10003.) Plaintiff subsequently made a timely request for a hearing lagarnistrativdaw
judge anda hearingwas heldbefore Administrative Law Judge David Nisnewitz (“the ALJ").
(R. 104.) By decision dated July 20, 2007, the ALJ denied the application, finding that

plaintiff's residual functional capacity*'RFC”) did not preclude hefrom performing the

! Familiarity with the facts and background of this matter as set forBailey v. Astrue, 815 F.Supp.2d 590
(E.D.N.Y.2011)is assumed, and ontilose facts necessarydecide the motioshall be set forth herein.
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physical and mental demands of her past relevant work as a fire alarm dispaticiieerafore,

she was not disabled for the closed period in questiBn21, 7583.) On February 27, 2009,
the Appeals Council granted plaintiff's request for review and remanded theocashditional
proceedings. R. 8792.) On September 24, 2009, tA&J issued a decision again finding
plaintiff was not disabled. R, 1222.) On January 29, 2010, the Appeals Council denied
plaintiffs request for review of the ALJ's decision, and the ALJ's decision became the
Commissioner’s final decisionR(1-3.)

On March 2, 2010, with the assistance of Mr. Deldtintiff appealed the final decision
(Complaint, Doc. Entry No. 1.) On May 28, 2018e Commissioneffiled the administrative
record and hiAnswer. (See Doc. Entries No. 45.) On June 22, 2010r. Delott emailed
Commissiones counsel documents he claimed wereludedfrom the AdministrativeRecord,
including a November 11, 200%eport from Dr. Bruce Stein (“Dr. Stein”), a rheumatologist
Bailey v. Astrue, 815 F. Supp. 2d 590, 592 (E.D.N.Y. 2011)On August 13, 2010,
Commissionemreported that the Appeals Coungianted to remad for further proceeding
because thé&ppeals Council had not addressed Dr. Stein’s November 11, 2005nassepsior
to denying plaintiffs requestor review. Id. Haintiff declined the remand offassertinghat
the Appeals Council “undeniably” received the November 11, 2005 records, andidinaleafor
remandwas baselessld.; (see also Decl. of Karen T. Callahan ¥4A Doc. Entry No, 14.)

The Commissionemoved for remand for further administrative proceedings pursuant to
42 U.S.C. 8§ 405(g) to consid#re additional medical recorddat he claimed constituted new
and material evidence.Comm’r Notice of Mot. at 1 Doc. Entry No. 11 Comm’r Mem. in
Syop. of Mot. for Remand at 186, Doc. Entry No. 10 Plaintiff then crossmoved for

judgment on the pleadings pursuant to Federal Rule of Civil Procedure 12(c), seekisagl adve



the Commissioner's decision and remand solely for the purpose of calculating an award of
benefits. (PI. Notice of Mot., Doc. Entry No..15

On September 27, 2011, this Court found that the ALJ's decision toplaimyiff's claim
for Social SecurityDisability benefits wadased on a flawed applicationtbg treating physician
rule as to Dr. Stein’s findingsandremandedhe casdor the ALJ to dulyconsider the treating
physicianis findings against all other medical evidenc®ailey, 815 F. Supp. 2dat 598.
Accordingly, plaintiff's motion forjudgmenton thepleadingswas denied Id. at 59899. The
Commissioner’anotion for remand for further administrative proceedinvgss granted Id. at
600. $nce the matter was alreadheing remandedfor proper consideration dhe treating
physicians findingsagainst the records a wholeDr. Stein'sNovember 11, 2005 recordgere
to be evaluated upon remandd. Lastly, the Court orderethat, on remangdthe matter be
assigned to a different ALJ, due to the inappropriate contentiousness between thedALJ
plaintiff's counsel.ld. at 601.

On November 1, 2011, plaintiff made raotion for attorney fees in the amount of
$10,214.37, calculated at theurly rate of $188.11 for 53.hours, and costs in the amount of
$766.26, consisting of $350 for filing fees, $180 service costs$281.26 for electronic
researchfees and $5 for postage, on the basis tta Commissioner'sposition was not
substantially justified.(Mot. for Attorney’s Fees, Affirmatiof{11-12.)

The Commissionepartially opposed plaintiff's motion, claiming that plaintiff's request
for attorney’s fees and costsaagwunreasonable and excessivEcauseetitioner’s rejection of
the Commissioner'sffer of remandvas unreasonableFurthemore,the hourly rate should be

reducedasit was not calculatedsing historic hourlyates anglaintiff's request for $130.00 in



“service costs” should be denieasthe request was not supported with sufficient explanation or
documentation. (Comm’r Oppt9, 11, 24)

In responseplaintiff claimed thathe Commissioner’spposition was made in bad faith,
because it repeated the salagal arguments already rejectbg courts inthis district and
therefore plaintiff had a right to recover attorney’s fees at pevailing market rate Plaintiff
made a modified requefir attorney’s fees fo$31,400, calculated at the hourly market rate of
$500 for62.8 hoursof work, and $773.43 in costs (the difference from the original request for
costsbeing an additional $7.17 in research fees.). (Reply Mem. of Law in Further Support of
Motion for Attorneys Fees and Costs, Doc. Entry No. 26.)

DISCUSSION

The Equal Access taustice Acts provides in pertinent part:

[A] court shall award to a prevailing party other than the UnitedeStfees and
other expenses . .incurred by that party in any civil action . .including
proceedings for judicial review of agency action, brought by or against thedUnit
States in any court having jurisdiction of that action, unless the court findbehat t
position of the United States was substantially justified or that special
circumstances make an award unjust.”

28 U.S.C. 8§ 2412(d)(1)(A)Pursuanto the EAJA, to b elgible for an award of attorneyfees
a claimant must show thgtt) she is dprevailing party; (2) the Government’position was not
“substantially justified; (3) no “special circumstances make an award urijusid (4) the fee
application was submitted to the court within 30 days of final judgment in the a¢tem v.
U.S Postal Service, 218 F. 3d 185, 189 (2d Cir. 2000) (citi28 U.S.C. § 2412(d)
Commissioner, INSv. Jean, 496 U.S. 154, 158 (1990) The reasonableness attorneys fees
sought is a factual inquiry left to the discretion of the district cottarris v. Astrue, 701 F.
Supp.2d 410,412-13 (E.D.N.Y. 2010jciting Hensley v. Eckerhart, 461 U.S. 424, 4341983).

Here, the Commissionedoes not dispute that plaintiff meets the first, second and fourth



requirements, but argues that “special circumstances” render the asoaugihit unreasonable.
(See Comm’r Opp. at 3.)

Whether the plaintiff should receivagtorney’sfees after refusingan offer of remand
depends on whetheefusal wageasonable.Harris, 701 F. Spp. 2d at 413 (citingvicLaurin v.
Apfel, 95 F. Supp. 2d11, 115-171E.D.N.Y 200Q). “If the recorddemonstratethat a plaintiff
could havereasonablexpected to obtain a reversal, opposition by plaintiff to an offegrt@and
would not be excessive even if the court ultimately disagreed platihtiff's arguments and
remanded the caseMcLaurin, 95 F. Supp. 2dt 115-17 see also Ferguson v. Apfel, 2000 WL
709018,at*4 (E.D.N.Y. Apr. 17, 2000)awarding plaintiff's counsel EAJA fees is appropriate
where the plaintiff opposedefendant’s motion to remand plaintiff's argumentdor reversal
“were not specious or meritlé$scf. Beiro v. Astrue, 2009 WL 9057735t *4 (E.D.N.Y. Nov.
23, 20®) (“[C]ourts have found that attorneys’ fees for motipractice that results in no
appreciable gain for the plaintiff need not be reinsbdf).

A. Plaintiff s Rejection of the Commissioner' ©ffer of Remand Was Reasonable

Whether plainff was reasonablén rejecing the Commissioner'soffer is determined
based on plaintiff's likelihood of success on the motlonreviewing the underlying merits of
the case. McLaurin, 95 F. Supp.2d at 15. Commissionerargues, as he didn Harris and
Pereira, that special circumstances warraatreduction inthe fees sought because tlkeurt
granted theCommissioner’'snotion for remand See Harris, 701 F. Supp. 2d at 41Bgreira v.
Astrue, 739 F. Supp2d 267,271(E.D.N.Y. 2000. Therefore plaintiff attained a resulto more
favorable than what plaintiff would have received if plffiftad accepted theffer, andplaintiff
unnecessarily prolonged the litigatiby rejecting his offer of remand

As the courts did irHarris andPereira, the Qurt rejects this argumentMr. Delott did

achieve a differentemedyand appreciable gasfor plaintiff by rejecting theoffer of remand
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The Court found that the ALJ erred in applying the treating physician rulé[gheé ALJ's
failure to provide ‘good reason’ for not crediting the opinion of plaintiff's treating soalae
[was] ground for remand. Bailey, 815 F.Supp.2d at 598 emphasis added)The Court made it
clear thathe Commissioner’smotion for remandvas granteds a matter of coursbecause the
disability decisionwas beingremanded for proper application of the treating physician rule
anyway Id. at 6@. In fact the Court found that inclusion of the November 11, 2@@%rds
made the“ALJ’s failure to applythe treating physician rule even more egregioukl’ The
Court also remanded the case to a different ALJ, because of contentiousness onahth@art
presiding ALJ.Id. at 601.

In addition,Plaintiff's decision to reject the Commissionedffer of remandand instead
move for judgment on the pleadingss reasonablePlaintiff's treating physician stated she was
incapable of full time sedentary woandthe treating physiciansere in agreemernhat plaintiff
had fiboromyalgia.

Moreover, he timing of the service of pleadisgcompared to the offer of remansl
relevant here.On or about June 22, 201itbe Commis®nerwas notified by plaintiff's counsel
that certain medical evidence that had been submitted to the Appeals Counuilt\wastaied
in the administrative record. The CommissiottEmwaited until Augustl3, 2010, seven days
beforeits motion was due, to make an offer of remarithis was several months aftee had
filed his answer and administrative record his is not a case where plaintiffs counsel was
offered remand before the answer was filed, such &sine, whichthe Commissionecites to
support hisargumentdespite significant factual differences with this cag@omm’r Opp.at 6)

Moreover,Mr. Delott did not“prematurelypreparf plaintiff's crossmotion.” (Comm’r

Opp.at 4.) The Commissioner filed his Answer and served the administrative record on May 28,



2010. (Mot. for Attorney’s Fees at)1 OnJuly 26, 2010the Commissionebelatedlyfiled a
request for aextensionof time to file Commissioner’s motion on the pleadings, origindile

July 30, 2010. (Comm’r Opp. at 4.) The Court grantedGbenmissioner'srequest The
Commissionercontends that bythe dateof the extension reques¥r. Delott had unreasonably
expended 36.9 hoursviewing the administrative record and preparing plaintiff's crastion

for judgment on the pleadings(ld.) This is not unreasonable given the fact thafore the
extension requestas madeplaintiff's crossmotion was duén 30 days. As the court found in
Pereira, it was not “unreasonable of counsel to begin preparing motion papers, which are
expected as a matter of course in most Social Security cases, before receiving the
Commissioner’s motion papersPereira, 739 F.Supp. 2d at 271.

For the reasons stated above, plaintiff was not unreasonable for rejecting the
Commissioner’'offer of remand nor was the amount of hours Mr. Delott spent onctioss
motion improper. As there is no “special circumstancptecludingaward of fees unde28
U.S.C. § 2412(d)(1)(A) of the EAJA, plaintiff is eligibier an award of fees and other expenses.
B. Bad Faith

Under sections 2412(b) and (c)(8t the court’s discretigna plaintiff can recover
attorneys fees at the prevailing market rate, rather than the statutory rate, if he ésalihat
the Commissioneracted inbad faithin either opposing the claimant’'s benefits claim on the
melits or in opposing the claimastapplication for EAJA feesWells v. Bowen, 855 F.2d 37,

46 (2d Cir.1988). The Second Circuit distinguished between Section 24R(d)ibstantially
justified” standard and section 2412(b)'s “bad faith” test, noting: “Section 2412(b) requires far
more egrgious conduct on the governmenpart than is required under section 2412(dd.

Bad faith exists wheréthe losing partys claims were ‘entirely without color and made for



reasons of harassment or delay or for other improper purgiosds(quotingSerra Clubv. U.S
Army Corps of Engineers, 776 F.2d 383, 390 (2d Cir. 1985Fert. denied, 475 U.S. 1084
(1986)).

The Court is perturbed byhe Commissioner’sailure to acknowledgeor differentiate
Harris and Pereira, two recentopinionsfrom this district that rejeet the same argumeanthe
Commissioner makes in the instant opposition motidawever,the Commissioner’arguments
in opposition toplaintiff’s motion forattorneys fees araot “entirely without color’ Wells, 855
F. 2d at 46. Plaintiff has provided insufficient evidence tlitae Commissioner’sopposition of
the request for attorney’s fees was meant to harass or retaliate gdainistf. The test is
conjunctive and feither meritlessness alone nor imper purpose alone will suffice. See
SerraClub, 776 F. 2d at 390Accordingly, plaintiff's requesffor an awardf amarket rate fee
of $500 per hour is denied.

C. Hourly Rate for Attorney’s Fees

“Attorney’s fees under 28 U.S.C. § 2412 are to be awarded at the rate of $125 per hour,
adjusted by the consumer price indégPI”] for the relevant community. Pereira, 739 F.
Supp. 2d at 272 The court must apply a different cost of living adjustment for each year in
which the hours were billed, rather than applying a single adjustment to the total houds bille
Kerin, 218 F. 3d at 194.

Plaintiff request attorney’s fee at the hourly ratd $188.11 for all three years Mr.
Delott did work onher case The Commissioner objects to that hourly rate, arguingNmat
Delott did not use historic rateadjusted to the CPh arriving at his proposed hourly rate

Instead, the Commissioner argust using theBureauof Labor Statisticsfor New York,

2 Notably, the Second Circuitepeatedhyhas rejected thgrantingof attorney’sfees at the rate of $5Q@r hour for
cases in this district axcessive Konitsv. Karahalis, 409 F. Appx 418, 42223 (2d Cir. 2011)
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Northern NewJersg/ and Long Islandthe hourly rates should bel$0.83for work performed in
2010 and $184.93 for work performed in 20(Commir Opp. at 10.) In fact, Mr. Delott does
use abhistoric hourly rate adjusted to the CRhdthe partiesdisagree only on whethdhe
appropriate hourly rate shoultk determined from a yearly CBVerage or a monthly figure.
The Commissioner proposes averaging the CPI for each month to reach aysadye and Mr.
Delott proposes using a CPI for the month of September 2011. Courts have found both methods
areappropriate.See also Sarro v. Astrue, 725 F. Supp. 2d 364, 368 (E.D.N.Y. 2010) (adjusting
the statutory $125 per hour rate based upon yeadyages of the CPI for the New ¥exew
JerseylLong Island area)Contra Ferguson v. Apfel, 2000 WL 709018 atl n.1 (E.D.N.Y. Apr.
17, 2000) (accepting plaintiff's calculation, which Commissioner did not refute, adjubing
statutory $125 per hour mbased upn a single CPI monthly figure).

Mr. Delott reache hisproposed hourly rate calculatiasing a formula provided by the
Commissionés counselin Williams v. Astrue, 08<v-8029 (S.D.N.Y.2008, and attache an
email from the Commissionarcounsel in that case regarding the calculatig@ee Mot. for
Attorney’s Feesgx. B.) While the formulaMr. Delott usel is acceptableMr. Delott does not
challenge the argument that different rates should applafcin of the yeainse performed work
on this case, 2002010,and 2011.Accordingly, Mr. Ddott is directed to calculate the amount
he is due, using separate hourly rates for the work dosgcim of the separate years.

D. The $130 In Service Fegis Supported by SufficientEvidence

The Commissioner objecto the award of $130 in “service costhécause plaintiff
allegedlydid not submit an explanatigaostifying thefee. (Comm’r Opp.at 11) Mr. Delott
included a photocopy of a check for $130 made out to AllRadeess Servicand, therefore,

has supportethat costadequately In fact, this is the same evidence thatReeara court found



satisfactory to explain thedentical service fege which the Commissioner objected tdSee
Pereira, 739 F.Supp.2d at 272. Accordingly, plaintiff is entitled t®ervice costen the amount
of $130.

CONCLUSION

Plaintiff's motion for attorney’s fees grantedo the extent that she may be awarded fees
and denied in part as to theurly fee that plaintiffs counsel i®ntitledto assess Plaintiff is
directed to filean affidavit recalculatingthe attorney’s feessing aseparaténourly rate for the
work performedin eachyear, asset forth dove no later than June 12013. The motion for
costs in the amount of $766.26, consisting of $350 for filing fees, fit3@rvice costs$281.26
for electronic research feemnd $5 for postagés alsogranted.

SO ORDERED.

DATED: Brooklyn, New York
May 31, 2013

/sl
DORA L. IRIZARRY
United States District Judge
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