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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TASSO KOUMOULIS, CHRISTOS HATZIS,
DOMINIC MILITO and PETER DAFNIOTIS,

Plaintiffs, : MEMORANDUM & ORDER
-against X 10-CVv-0887 (PKG (VMS)
INDEPENDENT FINANCIAL MARKETING
GROUP, INC, LPL FINANCIAL
CORPORATION and ASTORIA FEDERAL
SAVING AND LOAN ASSOCIATION,

Defendants.

Scanlon, Vera M., United States Magistrate Judge:

Plaintiffs moveto compel the production of documents, withheld as priviletped,
containcommunications between Defendants and their outside counsel conceteingl
investigatios of Plaintiff Tasso Koumoulis'discrimination and retaliation complaintSee
Letter from Kenneth A. Goldberg, Esg. to Hon. Vera M. Scanlon (the “Joint Lett€F),Nbo.
41. Plaintiffs also seek to depose Defendants’ outside counsel concerseigtéraal
investigatios. 1d. at 4. Defendants move tompel Plaintiffs to provide a privilege |digat
would list communications between Plaintiffs and their counsel regardingahtemmplaints
and internal investigationdd. at 9. After reviewing the Parties’ submissioniist Court edered
that Defendants file, under seal, selecteduments foin cameraeview. Seérder, Sept. 30,
2013, ECF.For the reasons stated herein, Plaintiffs’ motmoompel is granted in part and

denied in part. Defendants’ motion to compel is granted in part and denied in part.
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l. BACKGROUND

Plaintiffs Mr. Tasso l§umoulis (“Mr. Koumoulis”), Christos Hatzis (“Mr. Hatzis”),
Dominic Milito (“Mr. Milito”) and Peter Dafniotis (“Mr. Dafniotis”) are currenhd former
employees of Defendants Independent Financial Marketing Group, Inc.,ih&hbckal
Corporation(collectively, “LPL") * and Astoria Federal Savings and Loan Association (“Astoria
Federal”). Am. Compl. {1 14-19, Mar. 19, 2010, ECF No. 3.

Plaintiffs allege that Defendants discriminated against them on the bdsesraétigion,
national originand race or dor; subjected Plaintiffs to a hostile work environmeantcl
retaliated against Plaintiffs for their comipiis of unlawful discriminationld. 1 2225.
Plaintiffs’ religious affiliation is with the Greek Orthodox Churdd. § 21. Mr. Koumoulis,
Mr. Hatzis and Mr. Dafniotis are of Greek ancestid..  21. Mr. Hatzis claims Defendants
furtherdiscriminated againstim on the basis of his disability, which included major depressive
disorder. Id. 1 4858. Mr. Koumoulis alleges Defendamtisodisciminated againgtim on the
basis of his age, which was fifgight at the time of his firingld. 1 5971. Plaintiffs allege
thatLPL’s actions violated Title VII, 42 U.S.C. § 2008tseq; Section 1981 of the Civil Rights
Act of 1866 (“Section 1981"), 42 U.S.C. § 198tlseq; the Americans with Disabilities A¢the
“ADA") , 42 U.S.C. § 1210&tseq; and theAge Discrimination in Employment Acthe
“ADEA”), 29 U.S.C. § 621etseq. Furthermore, Runtiffs allege that all three Defendants’
discriminatoy and retaliatory behavisiolated the New York State Human Rights Law
(“NYSHRL"), N.Y. Exec. Law § 29@tseq, and the New York City Human Rights Law

(“NYCHRL"), N.Y.C. Admin. Code 8 8-10&tseq. SeeAm. Compl.

! LPL Financial Corporation acquired Independent Financial Marketing Gnotin!2007.1d.
1 4; Answer 1 4.



Defendants generally deny these allegations and raise several affirmétiveede
including a Fifth Affirmative Defense that:
Plaintiffs’ claims are barred, in whole or in part, because
Defendants exercised reasonable care to prevent and correct
promptly any discriminatory behavior by having anti-
discrimination policies and procedures for investigating and
preventing discrimination with a complaint procedure and

Plaintiffs unreasonably failed to take action, pursuant to these
policies or otherwise, to be free from discrimination.

Answer 14, May 24, 2010, ECF No. 8.

The Partiehave almost concluded discovery. They have exchanged thousands of
documents and conducted depositions. The present dispute concerns the prodoettamof
documents identifiely Defendant®n their privilege log. SeeJoint Letter Ex. A (“Privilege
Log”). This privilege log lists fiftyseven documents, each one of which was withheld based on
both attorney-client privilege andt@arney workproduct privilege.id.

The withheld documents concern Mr. Koumoulis’s internal complaints of unlawful
discriminationand retaliation, and Defendants’ internal investigatideeJoint Letter 22 Mr.
Koumoulis raised several internal complajritee first ofwhichwas a complainbn or about
January 9, 200® Ms. Mary Healy (“Ms. Healy”), a Human Resources emplogbeutMr.
Matt Baval (“Mr. Baval”), a Sales ManageAm. Compl. 1 66seeAnswer 66 Plaintiffs
allege that Mr. Bavainade numerous, derogatory comments about Greek pdopléreek
Orthodox religion and Mr. Koumoulis's age. Am. Compl. {1 27-40, 5948Bitherthe

pleadings nor the motion papetates whetherMr. Koumoulis’s January 2008 complainas a

2 Details of the other Plaintiffs’ complaints aret miiscussed in this Memorandum aBcter
because the withheld documents concern only Mr. Koumoulis’s complaints.
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protectedccomplaint of unlawful dicrimination and/or retaliationhe Partieslso do not explain
whether Defendants conducted an inginvestigation at that tinte.

Mr. Koumouliss next complaint was raisad or around March 2008/henhe and the
other Plaintiffs filed their Charges against Defendants thighUnited States Equal Employment
Opportunity Commission (“EEOC”). Am. Comfl{ 9,67; seeAnswer § 67

On November 14, 2008, Mr. Koumoulis “submitted a memorandum regarding a meeting”
that washeld the prior day Am. Compl. { 68. Defendants placed Mr. Koumoulis on
administrative leave whilthey conducted an investigatiold. On December 2, 2008)ay
issued him a memorandum upiie completion of that investigationd.; seeAnswer § 68Joint
Letter Ex. D at P0832 (December 2, 2008 memorandUing. pleadingsgain do not specify
whether Mr. Koumoulis’s November 14, 2068mplaintwas a complaint of unlawful
discrimination and/or retaliation, nor do the pleadings specify whether Defen&etsgtigation
concerned discrimination armt/retaliation. In their motion paper$laintiffs describeMr.
Koumoulis’s November 14, 2008 memorandunadprotected complairitand Defendants do
not dispute this pointhis Court willtherefore accept Plaintiffs’ unrefutedpresentation for the
purposes of this motionJoint Letter 2.

Plaintiffs further allegehat Mr. Koumoulis was issued an “unjustified memorandum”
related to customers’ conceros or about February 5, 20G8dhe responded in writing on
February24, 2009. Am. Compl.§ 69;Answer § 69confirming thee dates Joint Letter Ex. D
at P0311-12 (February 5, 2009 memorandum). Plaintiffs contend, again without opposition, that
Mr. Koumoulis’s February 24, 2009 response was a “protected compldwoint Letter 2.The

documents revieweith camergprovide some support for this assertion.

3 Only one withheld document is dated around this ti®eePrivilege Log Doc. No. 55
(document dated Jan. 18, 2008).



On July 7, 2009, Defendants issued Mr. Koumoulis a final warning that criticized his job
performance. Am. Compl. I 70; Answer § 70. Two days later, on July 9, 2009, Mr. Koumoulis
filed an internal complairthatthe parties admincluded allegations of discrimination,
harassment and retaliatioAm. Compl. § 70; Answer Y 70. Defendants sent Mr. Koumoulis a
memorandum titled “Findings and Conclusions of Investigation” on July 29, 2009; in this
memorandum, Defendants concluded that his complaints were “unfounded.” Joint Letter Ex. D
at P0846-47. Defendants fired Mr. Koumoulis on September 8, 2009 Compl.q 71;

Answer § 71.The Plaintiffs receivedheir Notice of Right to Sue from the EEOC in December
2009, and they filed the present action on March 1, 2010. Am. Compl. 1 10; Compl., Mar. 1,
2010, ECF No. 1.

During a telephone conferenagth the Court, Defendants described the withheld
attorneyelient communications as documeatsicerninghe presenilitigation andthe EEOC
Charges; concerning “general outside counsel used in conjunction with performance issues
“generally privileged documents that are not even arguably part of the intiestigandan
estimated “six to ten” “isolatedmails between outside counseld the [human resources]
individuals” related to the internal investigatjon which outside attorneys “provid[ed] legal
advice but [did] not conduct[] the investigation, [and did] not decid[e] any businessdscisi
Tel. Conference Tr. 16:15-17:22, Apr. 8, 2013, ECF No. 47.

A few privilege log entries involv®efendants’ irhouse counsel Marjory Robertson,

Esqg. (“Ms. Robertson”), and not outside counsePrivilege Log. Based on Defendants’
privilege log,Ms. Robertsomwvas involved in matters related to Mr. Koumoulis since at least
January 8, 2008SeePrivilege Log Doc No. 55 (email “regarding T. Koumoulis” sent by Ms.

Robertson on Jan. 8, 2008)he Parties have prowad little explanation of Ms. Robertson’s role



in the internal investigations. In addition to Ms. Robertson and Ms. Healgralmembersf
Defendants’ humaresources staffarticipated in matters concerning Mr. Koumoulis: Ms.
Claudia Mellon (“Ms. Mellm”), Ms. Anna Orsenigo (“Ms. Orsenigo”), Ms. KatBgakke (“Ms.
Bakke”) andMs. Sheila Hunter (*“Ms. Hunter”)SeeJoint Letter Ex. C at Mellon 141:3-17.

Most of the communications on the privilege log include Ann Bradley, Esq. (“Ms.
Bradley”) of the law fim Duane Morris LLP.SeePrivilege Log. The pleadings and motions
papers are silent as poeciselywhenoutside counsel became involved in matters related to Mr.
Koumoulis, but Ms. Bradley has been involved since at least May 21, Z¥Privilege Log
Doc. No. 30. Other thaafew pages adeposiion transcripts and what &pparent from the
documents reviewed camerathere is no evidence before this Castto thantendedscope or
purpose of Ms. Bradley’s involvemen®eelJoint Leater Ex. C at Mellon 136:4-22, 141:21-142:8
(Ms. Mellon consulted Ms. Bradley on the internal investigajiaiaint Letter Ex. C at Bakke
234:9-25 (Ms. Bakke worked with counsel from Duane Morris LLP on a draft memorandum);
but see Joint Letter 6 (contending that “outside counsel did not participate inttla fac
investigation, interview witnesses or otherwise create fact work prodantwipich Defendants
will rely in this litigation . . . .”). Defendants did not provide swaaffidavits or additional
deposition transcriptthat might have clarifiets. Bradley’'srole, but it appears that her role
wasfocused on the internal investigationsef&ences to “EEOC counsel” in the documents
filed under seal suggest that, in addition to hiring Ms. Bradley, Defendants used attotheya
or otherattorneys to assist with Plaintiffs’ EEOC Char§els1 addition,attorneys abuane

Morris other than Ms. Bradley represent Defendants before this Court.

* Privilege Log Document No. 30 refers to Lynette Sarno, Esq. (“Ms. Sarnb® Parties have
not explained Ms. Sarno’s role in this matter or her employment relationshipandaets.
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Il. DISCUSSION

Plaintiffs identify fivecategories of documents included on Defendants’ privilege log
which Plaintiffs believare discoverablg1l) documents concerning Mr. Koumoulis’s November
14, 2008conmplaint, (2) documents concerning his February 24, 2009 complaint, (3) documents
concerning his July 9, 2009 complaint, (4) documents concerning “other investigations of Mr
Koumoulis,” and 5) documents related to Plaintiffs’' EEOC Char&esJoint Letter2.

Plaintiffs specifiedwenty-eight documents describedbefendants’ privilege lg thatappear to
be related to thedere categories, buRlaintiffs note thatt is difficult to assess the documents
based on Defendants’ vague descriptioBeeid. at Ex. B.

Plaintiffs contend that notwithstandiagy claimof privilege, Defendants should be
ordered to produce documemngdated to thenternal investigationsShould this Court finthat
Defendants raised a defense based on the sufficiency oiinestigatiors,” Plaintiffs allege
that Defendants waived any attendant privilegeelying on the internal investigations as a
defense Furthermore, Plaintiffs alled@efendants waivedll claims of privilegevhen
Defendants’ counsel, Joanna Varon, Esq. (“Ms. Varon”), stated during Ms. Robertson’s
deposition that[w]e’ve waived privilege with respect to three narrow issues, as to the
investigations of Mr. Koumoulis and Mr. Hatzis’[s] complaints and with respectto M
Hatzis’[s] termination.” Joint Leter at 2;1d. Ex. Cat Robertson 40:7-20. According to
Plaintiffs, Defendants must produce all documents related to the internalgatiesis,
including their communications with outside counsel and outside counsel’s drafts plirBsgi
memorandald. at 45. Plaintiffs also seek to depose outside counsel concerning the internal

investigations.ld. at 4.

® Plaintiffs assert that Defendants failed to plead any affirmative defeased&b the
sufficiency of their internal investigations.



Defendantsnaintain that the privilege remains intact because #féimative defense
relies onthe sufficiency otheir internal investigatia)not on their communications with outside
counsel.ld. at 6. Defendants alsontend thabecause thesstorneyclient communications
postdate Plaintiffs’ EEOC Charges, thaye inherently part of Defendants’ litigation
preparation, andrethereforeprivileged. Id.® According to Defendantghey have already
producedall relevant, nosprivileged dcuments related tihe internal investigations, including
notes and correspondence with theihouse counsel, Ms. Robertsétaintiffs also deposed
Ms. Robertson “to the extent she was involved in the factual investigation of any complaint,
[and] regarding the adequacy of these investigatiolis.at 67; seeTel. Conference Tr. 16:2-
18:3 Ms. Varon's statemenggeJoint Letter Ex. C at Robertson 40:7-P@&fendantexplain,
was a waiver of pvilege only as to Ms. Robertson’s involvement in the internal investigations.
Id. at 89.

In addition, Defendants seek the production of Plaintiffs’ privilege Idgat9.

Plaintiffs contend thad privilege log is unnecessary becaasist of privileged redactions wa
emailed to Defendants amice information Defendants seek concerns indisputably privileged
communications between Mr. Koumoulis and his counisklat 5.

For the reasons stated below, Plaintiffs’ motion to compel the production of withheld

documents is granted in part and denied in, j@aud Plaintiffs may conduct a limited deposition

® In their motion papers, Defendants refer to “Plaintiffs’ May 2008 EEOC Chiddyelt
appearghat “May 2008” is a typographical error because, in their Answer, the Defsnda
admitted that Mr. Koumoulis filed his EEOC Charge in or about March 2008. Answes&&7;
Am. Compl. {1 9, 67.

’ Defendants’ counsel stated, “We've produced the investigation file, the undettytuments,

the witness interviews, all thereail correspondence. The only e-mails that have been withheld
are emails with outside counsel that do not go to the fundamental basis of the internal
investigation . . ..” Tel. Conference Tr. 16:2-14.
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of Ms. Bradley concerning the business advice she provided to Defendants. Defend@oms
to compel Plaintiffs to provide a privilege log is grantegart and denied in part.
a. Legal Standards Concerning Privilege and Waiver

Federal Rule of Civil Procedure (“FRCP”) 26 requires thaptreyasserting @rivilege
“(i) expressly make the claim; and (ii) describe the nature of the documents, coatroasj or
tangible tings not produced or disclosed—and do so in a manner that, without revealing
information itself privileged or protected, will enable other parties tesssthe claim.” Fed. R.
Civ. P. 26(b)(5)(A). In addition to these requirements, Local Civil Rule 26.2 manbatédert
documents the party asserting privilege provide a description of “(i) thetyjmcumente.q,
letter or memorandum; (ii) the general subject matter of the document; (iii) thef tage o
document; and (iv) the author of the document, the addressees of the document, and any other
recipients, and, where not apparent, the relationship of the author, addresseesiantsrec
each.” Local Civil Rule 26.2(a)(2)(A).

1. Attorney-Client Privilege

“The attorneyclient privilege protects communications (1) between a client and his or

her attorney (2) that are intended to be, and in fact were, kept confidential (3) forbgsepoi

obtaining or providing legal assistanceBreman Ctr. for Justice at N.Y. Univ. Sch. of Law v.

U.S. Dept of Justice 697 F.3d 184, 207 (2d Cir. 2012) (quotlonited States v. Mejiab55 F.3d

126, 132 (2d Cir.)cert. deniedsub nom Rodriguez v. Unitéftates 132S. Ct. 533 (2011)).The

purpose of the privilege “is to encourage full and frank communication between attangeys
their clients and thereby promote broader public interests in the observanceaotllaw

administration of justice."Upjohn Co. v. United States, 449 U.S. 383, 389 (1983gFisher v.

United States425 U.S. 391, 403 (1976)he privilege “encourage]s] clients to make full



disclosure to their attorneys.”). “[T]he privilege exists to protect not only thegyof
professional advice to those who can act on it but also the giving ahiation to the lawyer to
enable him to give sound and informed advice.” Upjohn Co., 449 U.S. at 390.

A more detailed consideration of the first and third factors is warranted irat@s c
Concerning the first factor, lie mere fact that a communicatiis made directly to an attorney,
or an attorney is copied on a memorandum, does not mean that the communication islgecessari

privileged” U.S. Postal Serv. v. Phelps Dodge Ref. Corp., 852 F. Supp. 156, 160 (E.D.N.Y.

1994) Likewise, “[ijnvestigatoryreports and materials are not protected by the attarineyt
privilege or the work-product doctrine merely because they are provided to, oregrbyar

counsel: OneBeacon Ins. Co. v. Forman Int'td., No. 04 Civ. 2271 (RWS), 2006 WL

3771010, at *5-6 (S.D.N.Y. Dec. 15, 2006) (insurance claim investigation documents were not
privileged because they were created in the ordinary course of business).

In the context of the attornegfient privilege,”l egal advice involves the interpretation
and applicatn of legal principles to guide future conduct or to assess past conduct.” In re Cnty.
of Erie, 473 F.3d 413, 419 (2d Cir. 2007) (explaining that legal advice also includes
“consideratios and caveats” that are not severable from the core legal ad@b&dining or
providing such legal advice must be the “predominant purpose’ of a privileged communication.

Favors v. Cuomo, 285 F.R.D. 187, 198 (E.D.N.Y. 2012) (qudting Cnty. of Erie473 F.3d at

420) seeMac-Ray Corp. v. Ricotta, No. 03 Civ. 52WMS) (LGF), 2004 WL 1368857, at *2

(W.D.N.Y. June 16, 2004n party’'scommunication limited to a reiteratiomf the basic facts of
defendants separation and the submission of his resignation’lettex not a request for legal

advice);see als@\llied Irish Banks v. Bank of Am., N.A., 240 F.R.D. 96, 104 (S.D.N.Y. 2007)

(attorneys’ draft reports for investigation into rogue trading schemene¢gaotected where the
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drafts were not created primarily to provide legal advice, but “for the purposmehating the

Report, which indisputably did not provide legal advice”); In re 3 Com Corp. Sec. Liig§N

Civ. 20480 WAI) (PVT), 1992 WL 456813, at *2 (N.D. Cal. Dec. 10, 19@2here attorney’s
edits to draft document wereelated to factual informatig not legal advicé the drafts were

not protected by the attornejient privilege);but see In re Grand Jury Subpoena Duces Tecum

Dated Sept. 15, 1983, 731 F.2d 1032, 1037 (2d Cir. (@84t documents that reflected

“confidential requestsof legal @vice” were protected by the attornelent privilege).
“Attorneys frequently give to their clients business or other advice whiclgstitesofar
as it can be separated from their essentially professional legal servicesisgiteso privilege

whatever.” Colton v. United States, 306 F.2d 633, 638 (2d Cir. 1962) (attorney’s nmseist

advice was not privileged3eeJacob v. Duane Reade, InNo. 11 Civ. 0160JMO) (THK),

2012 WL 651536, at *1-3 (S.D.N.Y. Feb. 28, 2012) (portions of humannasmanager’s
email memorializing meeting with counsel discusstag Labor Standards Act exemptions were
privileged, but portions discussing employee training were not privijegétus, when an
attorney is used as a business consultant, the resulting atthier@ycommunications will not be

privileged Seeln re Cnty. of Erie, 473 F.3d at 42When an attorney is consulted in a

capacity other than as a lawyer, as (for example) a policy advisor, medid, éxisiness

consultant, banker, referee or friend, that consultation is not privitgdetach attornexclient

8 In re Human Tissue Prods. Liab. Lititjo. 06 Civ. 135 (WJM), 2009 WL 1097671, at *3

(D.N.J. Apr. 23, 2009) (where the defendant sent contract to outside counsel to obtain business
advice, communication was not privileged); Note Funding Corp. v. Bobian Inv. Co., No. 93 Civ.
7427 (DAB), 1995 WL 662402, at *3 (S.D.N.Y. Nov. 9, 1995) (“[l]f the attorney is called upon

to render solely business advice based on an expertise that is distinct frogalhealleng, his
communications with his client are plainlgtrprotected.”)Cal. Union Ins. Co. v. Nat'l Union

Fire Ins. Co., No. 86 Civ. 609 (TJM), 1989 WL 48413, at *2 (N.D.N.Y. Apr. 27, 1989)
(attorney’s “memorandum contains solely business advice, of the type that wouldreya

claims’ manager or adjustéwas not privileged).
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communication fieed not specifically ask for legal advickbitthe party asserting the privilege
must first establish thatle information is sent to counsel in order for counsel to provide legal

advice.” Urban Box Office Network, Inc. v. Interfase Managers, L.P., No. 01 Civ. §8%8)

(THK), 2006 WL 1004472, at *4, 6-7 (S.D.N.Y. Apr. 18, 20Q&}jhough there were “legal
ramifications” to stock purchase agreement, counsel’s ediagitalization table were not
privileged where counsel was “making the same sort of suggestions that [ipifiincial

advisor was makiriQ;, seeBuxbaum v. St. Vincerd'Health Servs., IncNo. 12 Civ. 117

(WWE) (HBF), 2013 WL 74733, at *2-{D. Conn. Jan. 7, 2013) (communications between
defendants’ attorneys and defendants’ computer vendor concerning plaintiffsiteswere not
privileged where no legal advice was sought or provided).

It is well-recognized that Hmouse counsel may serve both legal and business functions,
and courts will scrutinize the nature of their communications before finding that thos

communications are privileged&eeln re Cnty. of Erie, 473 F.3d at 419, 421. Although outside

counsel may be more “independent” arsklékely “to play dual roles,” there is nevertheless no

presumption that communications with outside counsel are privileged. TVT Records, Inc. v.

Island Def Jam Music Grp., a Div. of UMG Recordings, Inc., No. 02 Civ. 6644) (12#F), 2003

WL 749801, at *2 (S.D.N.Y. Mar. 5, 2003) (portions of communications with outside counsel

that did not contain legal advice were not privilegedfld in part & rev'd in part214 F.R.D.

143 (S.D.N.Y. 2003) (affirming findings concerning outside counsebGenOnMid-Atl., LLC

v. Stone & Webster, IncNo. 11 Civ. 1299KIB) (FM), 2011 WL 5439046at *9 (S.D.N.Y.

Nov. 10, 2011) (information from outside counsel on project management and project status was

not privileged because it was business, not legal, advice); Bank Hapoalim, B.M. v. Am. Home

Assur. Co., No. 92 Civ. 3561 (KMW), 1993 WL 37506, at *4 (S.D.N.Y. Feb. 8, 1993)

12



(documents created by outside counsel hirectb s claims adjusters, claims process
supervisors, or claims investigation monigdyr ratherthan as legal advisqtavere not

privileged);see generallWnited States v. Ruehle, 583 F.3d 600, 608 n.8 (9th Cir. Z0G9)

attorneyelient relationship does not creatpranafacie presumption of privilege)Furthermore,
“the attorneyelient priviege is not available merely by stamping a document that was prepared
by an attorney, which contains solely business adi®éelVILEGED AND CONFIDENTIAL’

[or] ‘Advice of Counsel! Cal. Union Ins. Co., 1989 WL 48413, at *2.

Ultimately, the burden is on the party asserting the attoolieyt privilege to establish
each elementf the three-part standar&eeMejia, 655 F.3d at 132. Wy ambiguities as to
whether the essential elements have been met are construed against the pamnty tagser

privilege SeeScholtisek v. Eldre Corp., 441 F. Supp. 2d 459, 462 (W.D.N.Y. 2006) (listing

cases)seealsoWalkerv. N.H. Admin.Office of the CourtsNo. 11 Civ. 421 (PB), 2013 WL

672584, at *8 (D.N.H. Feb. 22, 2013) (“Defendants’ blanket assertion of attoliaat/privilege
does not suffice to demonstrate that these emails constitute communicationsmiaele fo

purpose of seekingr transmitting legal advice.”lrban Box Office Network, Inc., 2006 WL

1004472, at *6 Where there are several possible intdgirens of a document based upon the
surrounding circumstances, the party asserting the privilege must produgge\sd#icient to

satisfy a court that legal, not business, advice is being soyd@hrio, Inc. v. Pall Corp., 121

F.R.D. 198, 203-0 (E.D.N.Y. 1988) (plaintiff did not establish that memoranda concerning
patent review meetings were privilegespite affidavits that decisions made during these
meetings were based on legal advice, where memoranda did not include that legalratlitice
was“entirely possible” that decisions were motivated by business, not legal, condaragjer

to balance the competing values of confidentiality and public disclobererivilege is
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construed “harrowlybecause it renders relevant information undiscable™ and applied
“only where necessary to achieve its purpdsédejia, 655 F.3d at 132 (quoting In re Cnty. of
Erie, 473 F.3d at 418keeCuno, Inc, 121 F.R.D. at 200 (the attornelyent privilege ‘s
confined withn its narrowest possible limits”).
2. Work- Product Privilege
The work-product privilege protects documents created by counsel or per counsel’'s

directive, in anticipation of litigationSeeln re Grand Jury Subpoenas Dated March 19, 2002 &

August 2, 2002, 318 F.3d 379, 383 (2d Cir. 2003). The attorney work-product privilege “shelters

the mental processes of the attorney, providing a privileged area within whiah éreatyze and

prepare his client's caseUnited States v. Nobles, 422 U.S. 225, 238 (1975).

As with the attornexlient privilege, he party asserting thveork-productprivilege

“bears the heavy burden of establishing its applicabilitp.te Grand Jury Subpoena Dated July

6, 2005, 510 F.3d 180, 183 (2d Cir. 200Apweve, the work-product privilegei$ distinct

from and broader than the attorndient privilege” Nobles, 422 U.S. at 238 n.11. Itincludes
both opinion work product, such as an attorney’s mental impressions or legal theoriest and f

work product, such as factual investigation resufiseln re Grand Jury Subpoena Dated July 6,

2005, 510 F.3d at 183ee alsd-ed. R. Civ. Proc. 26(b)(3)(B) (codifying protection for opinion
work product). “To be entitled to protection for opinion work product, the party assiwing
privilege must showd real, rather than speculative, concénat the verk product will reveal

counsel’s thought processas relation to pending or anticipated litigatioh.In re Grand Jury

Subpoena Dated July 6, 2005, 510 F.3d at 183-84 (guiotire Grand Jury Subpoenas Dated

Mar. 19, 2002 & Aug. 2, 2002, 318 F.3d at 386). A party’s conclusory assdhaires

14



document constitutes opinion work product will be insufficient to establish that the dodament
privileged. Id. at 184.

Once a pay establishes that a document constitutes fact work product, it is not
discoverable absent a showing of “substantial naadfopntrast, opinion work product is not

discoverable absent a “highly persuasive showing” of ngede Grand Jury Proceedingxl9

F.3d 175, 190-91 (2d. Cir. 200®@eeUnited States v. Ghavami, 882 F. Supp. 2d 532, 540

(S.D.N.Y. 2012) (opinion work producis‘entitled to virtually absolute protection

Furthermore, courts have “been reluctant to hold that implied waiver of non-opinion work

product extends to opinion work prodricEhinnecock Indian Nation v. Kempthorne, 652 F.
Supp. 2d 345, 367 (E.D.N.Y. 200@sting cases).

When assessing whether a document was prepared in anticipation of litigatids, ¢
consider “if‘in light of the nature of the document and the factual situation in the particular case
the document can fairly be said to have been prepared or obt@caase ofhe prospect of

litigation.” United States v. Adimari34 F.3d 1194, 1202 (2d Cir. 1998) (quoting CharlesAl

Wright, Arthur R. Miller& Richard L. Marcus, &ederal Practice & Proceduge2024 at 343

(1994)). “[T] he mere relation of documents to litigation does not automatically endow those

documents with privileged statusShinnecock Indn Nation 652 F. Supp. 2dt 362 (quoting

State of Mainer. U.S. Dep'’t of the Interior, 298 F.3d 60, 69 (1st Cir. 2002)).

Even where the document “might also help in preparation for litigatiowjflibot be
protected by the workroduct doctrine ift was“prepared in the ordinary course of business” or
“would have been created in essentially similar form irrespective of the lingatid.; see

Allied Irish Banks, 240 F.R.D. at 107 (finding no work-product privilege where moving party

failed “to provide a witness to attest to the question of what [the party] ‘would have’ done had
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therebeen no threat of litigation"®neBeacon Ins. Co., 2006 WL 3771010, at *6 (counsels’

insurance claim investigation documents were not privilégedusehey were peated in the
ordinary course of business). In cases involving attorney-assisted inveagé#te court must
make “a factspecific inquiry”to determine if and when anvestigation changed fronbeing

within the ordinary course of business to being because of litiggfeaU.S. Fid. & Guar. Co.

v. Braspetro Oil Servs. Co., No. 97 Civ. 6124 (JGK) (THK), 2000 WL 744369, at *9 (S.D.N.Y.

June 8, 2000)A party’s decision to retainutside counsel may suggésat the party anticipates
litigation, but trat party must still establish that outside counsel’s work producbeesuse of
litigation. Id. at*9-10 (finding no work-product protection where outside counsel’s insurance
claims investigatiofiwould have been done for business purposes, regardidss pdssibility
of litigation.”).
3. At-Issue Waiver

Both the attorney-client and wogk:oduct privileges may be waived if a papiyts the
privileged communication at issue by relying otoisupport a claim or defense. Such a waiver
“may be implied in circumstances where it is called for in the interetgmdss; In re Sims
534 F.3d 117, 132 (2d Cir. 2008), suchwden a “party attempts to use the prigéeboth as a

shield and a sword,” id. (quoting In re Grand Jury Proceedings, 213F188). Sce

Shinnecock Indian Nation, 652 F. Supp. 2d at 388r(g cases “In other words, a party cannot

partially disclose privileged communications or affirmatively rely on prigtegommunications
to support its claim or defense and then shield the underlying communications rfudimydzy

the opposing party.In re GrandJury Proceedings, 219 F.3d at 182eln re Cnty. of Erie546

F.3d 222, 229 (2d Cir. 2008) (samé€ited States v. Bilzeriar®26 F.2d 1285, 1292 (2d Cir.
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1991) (“A defendant may not use the privilege to prejudice his oppsneage or to disclose
sone selected communications for se#frving purposes.”).

Whether a waiver may be implied is determined on abgsmse basisin re Sims 534
F.3d at 132. “The key to a finding of implied waiver . . . is some showing by the partycargui
for a waiverthat the opposing partglieson the privileged communication as a claim or defense

or as an element of a claim or defenska’te Cnty. of Erie546 F.3d at 228-2@leclining “to

specify or speculate as to what degree of reliance is required”).

4. Waiver and the Faragher/Ellerth Defense

In a discrimination action where “no tangible employment action is taken, tHeyanp
may escape liability by establishing, as an affirmative defense, that @nthleyer exercised
reasonable care to prevent and cdragy [discriminatorybehavior and (2) that the plaintiff
unreasonably failed to take advantage of the preventive or corrective opporthaitiget

employer provided.”Vance v. Ball State Uniy— U.S. —, 133 S. Ct. 2434, 2439 (20£3ee

Faraghew. City of Boca Raton, 524 U.S. 775, 807 (1998); Burlington Indus. Inc. v. Ellerth, 524

U.S. 742, 765 (1998%ee alsdRedd v. N.Y. Div. of Parole, 678 F.3d 166, 182 (2d Cir. 2612).

The affirmative defense is referred to asHaeagher/Ellerthiefense.“Whether an employer’s

response to an employee’s allegation of [discrimination] is reasonable mgsiessexd from the

totality of the circumstances . . . Brownell v. Roadway Package Sys., Inc., 185 F.R.D. 19, 25

(N.D.N.Y. 1999) (requiring defendatd produce statements collected as part of internal

investigation, including a statement collected after plaintiff was fired).

® The Parties have not addressed to which of Mr. Koumoulis's claims this defenss.apyliihe
alleges some tangible employment actions were taken againstihohading his firing—the
defense may not apply to all claims.

19 This affirmative defense “does not apply in cases brought under the NYCHRikizewska
v. New Sch., 620 F.3d 168, 170 (2d Cir. 2010).
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When an employer puts the reasonableness of an internal investigation at issue by

assertinghe Faragher/Ellertiefense, the employer waivasyprivilege that might otherwise

apply to documents concernititat investigation This waiver encompassésot only the
[investigative] report itself, but [&ll documents, witness interviews, notes and memoranda

created as part of and in furtherance of the investigatidngelone v. Xerox Corp., No. 09 Civ.

6019 (CJS) (JWF), 2011 WL 4473534, at *2 (W.D.N.Y. Sept. 26, 2011), reconsideration denied,

No. 09 Civ. 6019 (CJS) (JWF), 2012 WL 537492 (W.D.N.Y. Feb. 17, 2012). “[A]ny document
or canmunication considered, prepared, reviewed, or relied othbgé¢fendant] in creating or
issuing the [investigatory report] must be disclosefthte] plaintiff.” Id. at *3.**

However, the implied waiver does not apply to every type of investigation; such a broad
interpretationwould “eviscerate both the attorn&jient privilege and the work product
doctrine.” McGrath 204 F.R.Dat 244. For example, there is no implied waiver concerning
investigationgelated toEEOC dargesor futurelitigation. SeeAngelone 2012 WL 537492, at

*3 (listing cases). Thus, in Prince v. Madison Square Garden, L.P., 240 F.R.D. 126, 128

(S.D.N.Y. 2007)where the defendant®nductedseparate investigatiorisr an internal
complaint and for litigation defense, the court recognized that “at some point” theguofbe

investigation changed from respondinghe plaintiff’'s complaint to preparing a legal defense.

1 SeeMcGrath v. Nassau Cnty. Health Care Corp., 204 F.R.D. 240, 246 (E.D.N.Y. 2001)
(allowing discovery of opinion work product of outside counsel who conducted internal
investigation)Worthington v. Endee, 177 F.R.D. 113, 118 (N.D.N.Y. 1998) (allowing
deposition of outside counsel who conduaadhternal investigation)Pray v. N.Y.C. Ballet
Co., No. 96 Civ. 572 (RCL) (HBP), 1997 WL 266980, at *1 (S.D.N.Y. May 19, 199%hére
outside counsel conducted defendaimtsrnal investigationgjefendant voluntarily agreed to
the production of €ertaindocuments concerning the investigations” and the depositions of non-
supervising attorneysho participated in the investigat®naff'd in part & rev'd in part No. 96
Civ. 5723 (RLC), 1998 WL 558796, at *2-3 (S.D.N.Y. Feb. 13, 19p8jnhittingthe
depositions of two outside counsel who supervisedhtrestigatiors, but maintaininghe
privilege for “the initial and concluding communication” between outside counsethand
defendant).
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Id. The court requirethe defendant® produce “all internal investigation materials” created
before the litigation efense investigation began, “as well as documents related to any corrective
actionstaken as a result of the intermavestigation and that may form part of thedi@hdants’

FaragheiEllerth defense.”1d.; cf. Asberry v. Corinthian Media, Inc., No. 09 Civ. 10QT3M)

(DFE), 2009 WL 3073360, at *3 (S.D.N.Y. Sept. 18, 200@here employer asserted advice of
outside counsel as legitimate reason for firing plaintiff, allowing plaintiff diegoof attorney
client communicationthat extended shortly past llésmissal, but denying discovery of

subsequentlitigation communicatiorisconcening EEOC barge)order aff'd No. 09 Civ.

1013 (CM) (DFE) (S.D.N.Y. Oct. 5, 2009) (ECF No. 37).
In cases where counsel hail advisoryrather than a fagatheringyole in the
investigation courts have come tiffering conclusions as to whether the implied waiver

extends to attorneglientcommunications. For example,_in Kaiser Foundation Hospitals v.

Superior Court of San Mateo County, 66 Cal. App. 4th 1217, 78 Cal. Rptr. 2d 543 (h898),

petitioners sougdtto protect thirtyeight pages of withheld or partiallgdacted communications
between their human resources consultant and the in-house attorney whenweaiscally
consulted.”ld. at 1220-21. The court held that

[w]here a defendant has produced its files and disclosed the
substance of its internal investigation conducted by nonlawyer
employees, and only seeks to protect specified discrete
communications which those employees had with their attorneys,
disclosure of such privileged communications is simply not
essential for a thorough examination of the adequacy of the
investigation or a fair adjudication of the action.

Id. at 1227*?

12 However, the court in Kaiser Foundation Hospisils required the trial court to obtain
detailed privilege logs and, whe appropriate, conduict cameranspection to determine if the
documents at issue were protected by the attecheyt or work-product privilegeld. at 1228.
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In contrastin Walker, 2013 WL 672584, the court requirge defendants to prodec
contemporaneous communications about an internal investigation that werbatvaelerthe
human resources manager who conducted the investigation and outside couas&l-2, 5-8.
In that case, “[t}he vast majority of documents for wHhitie] defendants claifed] attorney-
client privilegeareemails wherein [outside counsel] and/or [the human resources manager] are
summarizing the testimony of various witnesses and keetiiagigfendants’] employees
updated on the progress tti¢ defendants’] investigation”; such communications did not
constitute legal advice and likely would have been made ajtkepplaintiff's retention of

counsel and the subsequent threat of litigationat*7-8. Likewise in Jackson v. Deen, No. 12

Civ. 139, 2013 WL 2027398 (S.D. Ga. Apr. 3, 2013), reconsideration denied, No. 12 Civ. 139,

2013 WL 1911445 (S.D. Ga. May 8, 2013), objections overruled, No. 12 Civ. 139, 2013 WL

3863889 (S.D. Ga. July 25, 2013), aijections overruledNo. 12 Civ. 139, 2013 WL 3991793

(S.D. Ga. Aug. 2, 2013), the court granted a motion to cothpeeposition of and document
production from outside counsel when the employer's CFO kept outside counsel “in the loop”
about the plainff's discrimination complaintsid. at*7-8.

Finally, a party may withdraw a claim or defense in order to preserve eegevhat
would otherwise be forfeitedSeeln re Sims 534 F.3d at 138 (no breach of psychotherapist-
plaintiff privilege when plaintiff withdrew his claim for emotional distress damageg

generallyGeller v. N. Shore Long Island Jewish Health Sys., No. 10 Civ. 170 (ADS) (ETB),

2011 WL 5507572, at *4 (E.D.N.Y. Nov. 9, 2011) (denying motion to compel privileged

investigatory documents where defendants were not imgsafaragheiEllerth defense).
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b. Legal Analysis of Privilege and Waiver
As discussed above, Defendants clémateach ofthe fifty-seven documents listed on
their privilege log ar@rotected byhe attorneyclient and work-product prileges See
Privilege Log.
1. Defendants’ Privilege Log

By way of example, a sample of Defendants’ privilege log entries is reggddielow.

Doc.| Date | Author/From To Cc Subject Privilege
Ann Bradley, 11/14/08 email Attorney-Client
. from T. N
Claudia Esq., Lou Matt . Communication
1. | 11/14/08 ; Koumoulis
Mellon Mastropietro, | Baval reqarding 11/13 Attorney Work
Kathy Bakke 9 9 Product
meeting
Claudia Ann Bradley, . é(t)tr?lrrgi)rlli(c::gzg;
17. | 6/26/09 Esg., Anna T. Koumoulis
Mellon . Attorney Work
Orsenigo
Product
Marjory Attorney-Client
56. 8/7/08 Lou_ Robertson. Email regard_lng Communication
Mastropietro T. Koumoulis Attorney Work
Esq.
Product

Privilege Logl-2, 7.

Concerning the documents not revievwedamerathis Court cannot determine, based on
Defendantsprivilege log, whether these documents are protected by the attorney-clarker
product privileges. Although the burden is on Defendants to establish that the priapetes
Defendants fail to provide descriptions on their privilegethag “without revealing information
itself privileged or protected, will enable other parteassess the claimFed. R. Civ. P.

26(b)(5)(A);seeUnited States v. Constr. Prods. Research, 73 F.3d 464, 473-74 (2d Cir. 1996)

(privilege log descriptions such as “iter Re: Customer Orders” with comment ‘Re: Five Star

Products™ were insufficient to support a finding of privilege).
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There is no dispute concerning whether Defendants had an atthiergy-elationship
with outside counsel or whethBefendants kepheir attorneyclient communications
confidential. Howeverefendantsprivilege logprovidesinsufficient informationas to the
third factor required for finding that the attornelient privilege applieswhether the
communications’ predominant purpose was to obtain or préegs advice.

Defendants also fail to meet their burden concerning the work-product privilégst of
the documenten their privilege logvere sent from a neattorney—usually Ms. Mellon or Ms.
Bakke—and there is no explanatioffieredfor why their writings should be considered attorney
work product. As to those documents written or partially writtendsyattorneythe privilege
log provides insufficient information to determine whetherattorneycreated these docunten
because of litigation or whethebsenthe threat of future litigatiomo comparable

communications would have beemated Defendantstreliance on d&araghellerth defense

suggestshat Defendants would have conducted an internal investigatprdless of whether

the complaining employee also pursued litigati®eeU.S. Fid. & Guar. Co., 2000 WL 744369,

at *9-10. Defendantglid notprovide any affidavits that migtiave remedied these deficiencies
This is a sufficient reason to deBgfendants’ claim of privilege.

In an abundance a@fution the Court will allow Defendants @mend their privilege log
to include the required information for the documents that were not reviewathera See
Fed. R. Civ. P. 26(b)(5)(A). The Parties should thecoresider whether theroductionof any
withheld documents is warranted in light of the amended privilegaidghe analysis this
Memorandum an@rderas to the documents reviewiaccamera For example, it appears that
Ms. Robertson, the in-house counsehsthe only attorney involved in Document Nos. 55-56

(emails “regarding T. Koumoulis” thatere not revieweth camerd. Defendants expressly
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“waived priviege with respect to. . [her] investigations of Mr. Koumoulis['s] . . . complaints,”

Joint Letter ExC at Robertson 40:7-2& including all “notes and correspondence of

Defendantsin-house counsel to the extent such individual conducted any witness interviews or

was otherwise the decisianaker in connection with any adverse employnaation.” Joint

Letter 6(emphasis removed)rherefore Defendantsnayhave waived the privilege as to

Document Nos. 55-56. If Defendants wish to prove otherwise as to this and other documents not

reviewed by the Courthey must provide significantly more explanation than the current

description of thesdocuments asegarding T. Koumoulis.”Privilege Log Doc Nos. 55-56.
Defendants must provide an amended privilege log by November 12¢@0d&ning

the documents that were not reviewedamera produceany suchdocuments that are not

privileged under thparameters of this Memorandum addtler and confer with Plaintiffs’
counsel to resolve any outstanding issues.
2. Documents Reviewedn Camera
About half of the documents listed on Defendants’ privilege log were provided to and
reviewed by the Courft The reviewedlocuments include thosieat Plaintiffs identifiecas
relating toMr. Koumoulis’s complaints and related investigatioBgeJointLetter Ex. B*®

Having carefully reviewed these documents, this Court finds that much of the informat

13 plaintiffs incorrectly assert that this statement, made by Ms. \tarming Ms. Robertson’s
deposition, constituted a universal waiver of privilege; the statement, in contexdpeafic to
in-house counsel.

14 Specifically, this Court reviewed Document Nos. 8-9, 21-22, 26-29, 31-39, 48-51, 53-54, and
57. SeeEx Parte Léaer from Ms. Varon to the Hon. Magistrate Judge Vera M. Scanlon (the “Ex
Parte Letter”), Oct. 3, 2013, ECF No. 49 (containing Defendants’ letter to the Couttaaikd
documents, filed under seal). Defendants also filed a copy of their Ex Ba&e Without
attachments, as ECF No. 48. The Clerk of Court may unseal ECF No. 48.

' This Court was not provided with and thus did not review the documents Plaintiffs identified
as related to investigations of Plaintiffs’ EEOC Charges. Such documefikebrerivileged.
SeeAngelone, 2012 WL 537492, at *3.
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contained therein is not protected by either Fge, primarily because it is either a factual
record of the investigation or seeks business advice.

I. Non-Privileged Attorney-Client Documents
ReviewedIn Camera

Concerning the attorneglient privilege,Defendants met their burden as to the first two
prongs of the standard, but again fail to establishttteatisputed communications’ predominant
purpose was to provide legal advice.

It is Defendants’ position that “LPL’s outside counsel did not contthécinternal
investigations,’Joint Letter9, but outside counsel was undeniably involved in the investigations.
In the deposition excerpts Plaintiffs providéd)efendants testifiethat their “practice would be
to draft the [investigatory] findings and consult with outside counsel . . ..” Joiet [Ett C at
Mellon 135:21-24. Ms. Mellon further testified that “Counsel generally provides
recommendations on courses of action and then | would make the decision whether or not to
include them.”Id. at Mellon 136:17-227 In addition, Defendantditigation counsel asserted
thatsome of the withheld communicatioredated to “generabutside counsel [being] used in
conjunction with performance issues.” Tel. Conference Tr. 17:13-22.

The communicationseviewedin camergprovide some clarity as to the purpose of
outside counsel’s advice. In general, these documents show that Ms. Bradimf a
consultanprimarily on legal issues, butstead shéelped supervise and direct the internal

investigatiors primary as an adjunct member of Defendants’ human resources &an

18 In the Joint Letter, Defendants wrote that they did “not specifically addngsimformation set
forth in Plaintiffs’ Exhibits [because] Plaintiffs did not provide [these ex$lilbo Defendants in
advance of [the] joint submission.” Joint Letter 9. Defendants have since hadiamepie
address Plaintiffs’ exhibits @o request permission to do so. Defendants’ submissions are
therefore complete.

" This testimony suggests that outside counsel did not have a decision-making role, but the
documents revieweith cameraand discussed below suggest otherwise.
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instructed Defendants’ human resources personnel on what gaticdnging disciplinary
actions)should be taken, when to take those actions, and who should p#rémtold
Defendantavhat should be documented and how it should be documeinétd written
communications to Mr. Koumoulis responding to ¢osnplaints; ad drafted scripts for
conversations with Mr. Koumoulis about lesmplaints. In theiremails toMs. Bradley,
Defendantseportedthe outcome of actions she directed; agkedwhat they should do next;
andupdated her on new developmen&ee, e.qg.Privilege Log Doc. Nos. 8-9, 22, 26, 29, 31,
35, 37, 48-51, & 53-54. Thus, many of the communications concerned advice on human
resourcesssues'® summaries of faetelated communication$andinstructions from outside

counsel on conductindye internal mvestigations?

18 SeePrivilege Log D@. Nos. 8 (request about documenting conversations), 22 (providing a
draft email to Mr. Koumoulis to acknowledge receipt of his complaint)y@gafding

encouraging Mr. Koumoulis to speak to Defendants and on how to respond to an email from
him), 33 (asking whether a response should be in writing), 34 (sending Ms. Bradley four
documents concerning the investigation, and asking her to edit one document), 35 (dideeissing t
format of an investigative report and who would author it), 37 (suggesting a repoot®e

specific), 48 (suggesting that certain information be written down), 49 (saDecament No.

37), 50 (concerning Mr. Koumoulis’s work status), 51 (same).

19 SeePrivilege Log Doc. Nos. 8 (relating conversations with Mr. Mastropietro and M
Koumoulis), 9 (recounting what another employee said about the investigation pr@2ess)
(summarizing a conversation with Mr. Koumoulis), 27 (specifying whom Ms. Mellon had
contacted), 29 (relating Ms. Orsenigo’s conversation with Mr. Mastropietro)eldgifig Ms.
Bakke’s conversations with Mr. Koumoulis, Mr. Mastropietro and Ms. Allison Cooper (“Ms.
Cooper”), an LPL employee), 36 (summarizing conversations with Mr. Koumoulis and othe
employees); 39 (concerning conversations between non-attorney employeesrand thei
conversations with Mr. Koumoulis3ee alsdPrivilege Log Doc. No. 38 (relaying information
about Mr. Koumoulis'performance).

20 SeePrivilege Log Doc. Nos. 9 (instructions on what to say to Mr. Koumoulis and others), 27
(instructions on responding to Mr. Koumoulis’s complaint, including what to say to him
concerning hisvork), 29 (identifying issues to explore anad @mail between human resources
personnel delegating that task), 35 (providing revisions to a memorandum), 36 (concerning a
report that Ms. Bradley requested be written), 37 (providing revised documents, per Ms.
Bradley’s instructions), 39 (discussing how to closehtinaan resourcaavestigation) 48
(instructing Defendants on witnesses to interview, questions to ask, issuesatohasl other
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Determining whether Ms. Bradley’s advice was predominantly legal- or lssselated
is made somewhat more difficuity the overlapping nature of legal advice and human resources
advice. A primary purpose of a company’s human resources program isit® emsyliance
with the myriad of laws regulating employemployee relations, such as the laws raised in this
case, as well agter alia, wage-andhour laws, benefits laws and headthelsafety laws. Even
without any attorney’s participation, human resources work may very likelyreequi
consideration of relevant laws, and their application to the facts presentedtelitedpgal
content, human resources work, like other business activities with a regulatory i8gart of
the dayto-day operation of a businessis not a privileged legal activityThus, just as an
employment lawyer’s legal advice may well account for business conadmaosjan resources

employee’s business advice may well include a consideration of theClaw re Cnty. ofErie,

473 F.3d at 420 (the “complete lawyer” considers the “risks and costs of taking theadvice
doing otherwise”).

An examination of the content of the disputed communications shows that their
predominant purpose was to provide human resources and thus badinegsot legal advice.
For exampleMs. Bradleysometimes tolthuman resources employemsactlywhat questions to
askduring interviews and whatatements to maldguring meetings, including on routine human
resources topics like improving Mr. Koumoulis’s jobfpemance, custontenteractionsand
communication skills.See, e.qg.Privilege Log Doc. Nos. 27 & 54ée alsd’rivilege Log 7)

Ms. Bradley wrote that her advice would advance business goals, such as improviegsbus
relationships, avoiding damage to LPL'’s reputation or assisting managemeit supleevisory

role. See e.q, PrivilegeLog Doc. Nos. 27, 50. Moreovdreradvicerarely involved the

investigatory measures), 54 (Ms. Bakke’s list of questions to ask Mr. Koumoulis, pdiyport
based on questions from Ms. BradlsgeJoint Letter Ex. A at 7).
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interpretation and application of legal principles to guide future conduct ordssgsast

conduct,” In re Cnty. oErie, 473 F.3d at 419, and raredyplicitly considered future litigation.

Ms. Bradley’s status as att@ney does not transform what would otherwise be human
resources and business communicatioteslegalcommunications. For example, Document No.
22 is an email string between Ms. Mellon and Ms. Bradleythis email string, Ms. Mellon
describes discussion she had with Mr. Koumoulis, and Ms. Bradley proadieaft of a letter
to be sent from Ms. Mellon to Mr. Koumoulis about his complaint. Privilege Log Doc. No. 22.
The fact that Ms. Bradley, an attorney, drafted this human resources comnonraceti
received an update about a discussion with Mr. Koumoulis does not turn the Bradley-Mellon
exchange into privileged legal communicatiorGeeWalker, 2013 WL 672584, at *7-8
(investigation summaries and updates are not legal advéeejlsdPrivilege Log Doc. No. 31

Although, to obtain informed legal advice, a client might provide her attorney with such
factual background informatiosgeUpjohn Co., 449 U.S. at 390, the documents reviawed
camerado not support a finding that obtainilegal advice waBefendants’ predominant
purpose. Br examplein Document No. 34, Ms. Bakke provided a detailed summary of the
investigation of Mr. Koumoulis’'s complain§SeePrivilege Log Doc. No. 34ee alsdrivilege
Log Doc No. 37. This is clearly a human resources report on the investigation, not a legal
communication.

Furthermore, everal documents concerned the scheduling of conversations with outside
coursel. Sed’rivilege Log DocNos. 9, 21, 26, 50, 51. ctmunications about scheduling are

not privileged. SeeWeinstein v. Univ. of Connécut, No. 11 Civ. 1906\WWE) (HBF), 2013

1 Nor does writing “Attorney Client Communication” at the top of an email transform a
summary of events and request for human resources-related advice intccaragalinication.
Privilege Log Doc. No. 32.
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WL 2244310, at *6 (D. Conn. May 21, 2013) (emails about scheduling were not substantive and
not privileged, although other portions of those email chains were privileged). Thus, rihast of
documents submitted fan camerareview are not privileged, except as noted below.

There is nothing in the record beyond the documents themsleatarightchange the
Court’s understanding of the purpose of outside counsel’'s participation in the investigeti
discussed above, Defendants did not supplement their motion papers with sworn affidavits,
deposition transcripts or other evidence, despite participating in two telephoaseoaet with
the Court after the motion papers were fil&eeDocket (Minute Entries for telephone
conferences dated August 14, 2013 and September 26, Zl04B), the Court can only review
the documents themselvedhich are largely not privileged.

ii. Privileged Attorney-Client Documents Reviewedn Camera

As mentioned above, a few of the withheld documents related, in whole or in part, to
Plaintiffs’ EEOC ChargesSeePrivilege Log Doc. Nos. 27, 28, 31, 50, 51. In additiome
documents contained, in part, requests for or provisions of legal adeePrivilege Log Doc.
Nos. 8 (legal strategy), 29 (attorney’s mental impressions and legal gly@&@dlitigation
planning), 36 (litigation planning and request faydkeadviceconcerning claims), 37 (same), 39
(litigation strategy), 48 (mental impressions and legal strategy), 50 (litigataegy), 51
(same), 57 (request for lalgadvice). In the limited instances wheoaitside counsel provided
legal advice or legal imprasss, those portions of the communications esned anticipated
litigation. Theyare not relevant to the reasonableness of Defendant’s internal investigations.
SeeAngelone, 2012 WL 537492, at *3_As discussed below, the Court has identified the

privileged portions of these documents so that Defendaaysmake the appropriate redactions.

2 The mere fact that communications occurred after Mr. Koumoulis filed hiCEE@rge is
not sufficient to render all post-Charge communications privile@stJoint Letter 8Walker,
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iii. The Work-Product Privilege and Documents
ReviewedIn Camera

Concerning the work-product privilege, the content of the documents reviewachera
was not sufficient to establish that Defendants have met their burtllertheexception of a few
passages that may be redact&de communications do not clarify why documents authored by
non-attorneys are purportedly privileged. Defendants have not offered evidahaay of the
documents were created because of litigation, ralffaer simply in the course of a human
resources investigatiorinstead, advice related to anticipated litigation was occasionally
included as an aside inroonunications that wengredominantly related to humaesources
issues.

Defendants alsnote that they produced to Plaintiffs the final versionseofain
investigatory documents, but not draft versions shared with outside counsel, bedausame
contend that these drafts are protected by the attaireyt and workproduct privileges. &

Ex Parte Letter 1 (concerning drafts attacheBrwilege Log Doc. Nos. 34, 36-3'Brivilege
Log. However, “©langes [in draft reports] may also be relevamtsisessing the reasonableness

of [defendants’ remedial] efforts.Austin v. City & Cnty. of Denver ex rel. Bd. of Water

Comm's, No. 05 Civ. 01313 (PSF) (CBS), 2006 WL 1409543, at *8 (D. Colo. May 19, 2006)
(requiring production of human resources consultant’s dradistiyatory reportsgeeAngelone,

2011 WL 4473534, at *2-3 (all documents prepared or reviewed while creating the investigatory
report were discoverableDefendants have not met their burden of establishindhba

privilege apples to these drafts~or example, in Document No. 34, Ms. Bakke emailed four

attachments to Ms. Bradley and Ms. Hunter. Privilege Log Doc. No. 34. Ms. Bakke, a non-

2013 WL 672584, at *1-2, 5-8 (despite contemporaneous complaint to state agency,
communications between human resources manager and outside counsel about internal
investigation were not privileged). Indeed, it seems that Defendants hiredtsepésiée
counsel to address the EEOC Charge.
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attorney, appears to be the author of each skttheft document$® Moreover, shaskel for
Ms. Bradley’s “review/edits” of only the last document. Forwarding the firsetdocuments to
counsel does not confer any privilege and concerning the last document, the request for
“review/edits” is not a request for legal advice in the contéMs Bakke’s email and
Defendants’ other communications with Ms. Bradl@ferefore, there is no clear basis for
finding that the work-product privilege applies.

Thus, except for the redacted portions of documents and documents discussed below,
Defendants have failed to carry their burden to show that the documents remi@astraare
privileged.

iv. At-lssue Waiver and Documents Reviewelh Camera

Assumingarguenddhat thecommunicationseviewedin cameravere privilegedmost

of which were not), Defendants would have waitteat privilege by asserting, as an affirmative
defensepoththe reasonablenesstbkir efforts to“prevent ad correct promptly any
discriminatory behavior” and the reasonableness of their “policies and prockxures
investigatingand preventingliscrimination” SeeAnswerl14. Contrary to Plaintiffs’ contention,

Defendants’ pleading adequately assertd=tragher/Ellertliefense._Se¥ance 133 S. Ct.

2434 (articulating th&aragher/Ellertlidefense using similar languag@ngelone 2011 WL

4473534, at *5 (same).
Recognizing thatheir internal investigatianareatissue Defendants admittedly waived

privilege concerning in-house counsel’s notes and correspondence relate@ iowbstsgatios.

%3 Draftsauthored by outside counsehy also be discoverable. “Drafts of documents prepared
by an attorney for subsequent transmission to third parties are protechteddtyptneyclient
privilege only where thdraft document contains confidential information communicated by the
client to the attorney that is maintained in confidence.” S.E.C. v. Beacon Hill Mgset LLC,

231 F.R.D. 134, 145 (S.D.N.Y. 2004) (listing casssgBowne of N.Y.C., Inc. v. AmBase

Corp., 150 F.R.D. 465, 490 (S.D.N.Y. 1993) (same).
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Joint Letter6. Defendants describe the remaining emails with outside counsel as “a very small
number of emails,” id., but in the context of the investigations, the number of enrauts is
insignificant?* Furthermore, the communications show that rather than follcavpre
determinedn-house policyDefendants’ procedure was to have outside counsel determine the
process as it develope&eeEx Parte Letter (withheld communications); Joint Letter Ex. C at
Mellon 135:16-136:22Plaintiffs have a substantial nekxl the withheld communications in
which outside counsel directs the investigation, not only to fully test the reasonalgeness
Defendants’ remedial effortbut to understand what constituted Defendant&stigatory

policies and procedures. For example, it may not have been part of Defendaness ol
procedures to create an investigatory report until outside counsel advised thatoitiebe
SeePrivilege Log Doc. No. 36. Moreover, Defendants cannot cloak outside counsel’s
participation with privilege by delegating fagathering tasks to lowédevel employees. See

Pray, 1998 WL 558796, at *1 (affirming that plaintiffs could depose an outside counsel whose
role, as described by the Magistrate Judge, had been to supervise an ashoaatedwcted
interviews,seePray1997 WL 266980, at *1). Given the extensive reporting on the statements
made by the various actors and witnesssts/een counsel and Defendants’ human resources
staffthatis set forth in the documeng®laintiffs have a substantial need to see the record as it
was developed to be able to test whether the grounds given by Defendants as tbe thagis f

actions were in fact actually reported to them; whether Defendants delipei@teloped an

24 Defendants cite t&aiser Foundations Hospitals, in which the court denied discovery of
“specified discrete communications,” numbering less than forty pages, betatnraey and
client. KaiserFoundation Hospitals, 66 Cal. App. 4th at 1220-21, 1227. In this case, the
attorneyelient communications at issue are neither discrete in subject matter nor nurniser. T
Court has reviewed about half of the withheld documents, and they number about a hundred
pages. It appears that Defendants were in continual contact with outside counsehountes
internal investigations. Therefore, their withholding of documeififisrs fromthe limited

claims of privilege asserted Kaiser Foundation HospitaindPray
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incomplete record or did a thorough investigation; and whether the conclusions of the
investigation are substantiated by an accurate record. All of these faotddsgo to a

reasonableness analysisderFaragher/Ellerth

Therefore, assumingrguenddhat the withheld communicatiomgere privileged
Defendats would havevaived he privilege by relying on the reasonablenessaif th
investigatory policies and proceduiesa defenseDefendants would need to choose whether to
assert the affirmative defense or the privilege, but could not preserve xetebively omitting
certain communications. In this case, however, the majority aflteedattorrey-client
communications relat® business advice that is not privilegadd Defendants cannot waive a
privilege thatnever existed

Nevertheless, those portions of Defendants’ communications containing legal advice do

remain privileged despite Defendants’ assertion ofFragher/Ellertlilefense. @inion work

product receives enhanced protection, and Plaintiffs have not made a highly peshuasing

of need for outside counsel’s legal impressioseln re Grand Jury Proceedings, 219 Fa8d

190-91;_Shinnecock Indian Nation, 652 F. Supp. 2d at 367.

v. Summary of Documents Reviewedn Camera

Therefore, the&Court will file, under seal except as to Defendants, a copy of their Ex Parte
Letter, with attachmentin which privileged material has been highlighted by the Coliltese
highlighted portions relate the EEOC Chargeanticipated litigation andounsel’s “mental
impressions, conclusions, opinions, or legal theories,” Fed R. Civ. Proc. 26(b) (B89

portionsare privileged and may be redacted by Defendaatsept as to the highlighted
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sections, Defendants did not meet their burden of establishing privilege as to Doblones?®
9, 21-22, 26-27, 29, 31-39, 48-51, 53-54, and 57, and these documents must be prsitced.
Document No. 28, this document contains legal advice related to Mr. Koure@H©OC

Charge and is privileged in its entirety.

The withheld communications often forwarded or attachedpnmileged
communications that Defendants should produce, if they have not done so &ré&adgdition,
some documents included handwritten notesePrivilege Log Doc. Nos. 48, 50, 53.
Defendants should amend their privilege log to identify who wrote theseZotes.

Plairtiffs may depose Ms. Bradley concerning mondleged matters, consistent with
this Memorandum an@rder. SeePray, 1998 WL 558796at *1 (allowing depositions of “two
key members of the firm who exercised supervision over the conduct of the iattestg
actually engaged in by associates of the f)tm&ny depositiorio be takerof Ms. Bradley
because of this Memorandum adder nust be concluded by November 29, 2013.

c. Plaintiff's Failure to Produce a Privilege Log
Defendants allege thatditiffs must produce privilege logconcerning any advice they

received from their attorney “in connection with internal complaints and the&uoyts

> Document No. 8 references a request by “Astoria’s” legal departmentndaets did not
make any argument or provide information concerning whether this portion of the
communication was privileged.

26 Defendants should confirm with Plaintiffs that these underlying documents hawve bee
produced.SeePrivilege Log Doc. Nos. 8 (forwarding emails between Ms. Mellon and non-
attorney employees), 9 (forwarding emails between Ms. Mellon and Mr. Koumoulis), 26
(forwarding emails from Mr. Koumoulis and emails between Ms. Mellon and otheogeeg),

31 (forwarding an email between Ms. Bakke and Ms. Hunter), 32 (forwardingsdmsaieen

Ms. Bakke and Mr. Koumoulis), 38 (forwarding emails among aborney employes). In

addition, Documents Nos. 33 and 39 may be missing attachments. Defendants should assess the
privilege of any missing attachments in light astMemorandum an@rder.

" The notes do not appear to contain privileged information, but are notetetpfegible.
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investigation” SeeJoint Letter ¥ As discussed above, FRCP 26 requires that a party asserting
privilege provide information sufficienbtallow other parties to evaluate whether the privilege
applies. Fed. R. Civ. P. 26(b)(5)(AHowever,Local Civil Rule 26.2 states that “[e]fficient
means of providing information regarding claims of privilege are encouraged Local Civil
Rule 2.2(c)(describing categorical privilege logshn this case, Defendants offer no basis—
otherthan speculation that a privilege log might reveahpartiescopied on attorneglient
communications—fer why suchcommunications would not be privilege8eeJoint Letter 9.
Nothing in the record suggests that these individlah##fs retained an attorney for a
predominantly non-legal purpose or for a reason other than possible litigation. Mpreove
Defendantsassertion ofan affirmative defense concemgiDefendantsinternal investigatios
does not put Plaintiffs’ attornegient communications assue thosecommunications are
irrelevant to the reasonableness of Defendau8ons.

Defendants’ motion is granted to the extent that Plaintiffs must provide information
concerning any allegedly privileged communications. Defendants’ motionisdd® the extent
that Plaintiffs will not be required to file a privilege log and may irsféa a declaration as
described below. If, to enforce strict compliance with FRCP 26, this Court rediamtiffs to
list each attorneglient communicationt would no more promote efficiency than if the Court
likewise required Defendants to congpd list of their communications with their EEOQlan
litigation counsel.

In lieu of filing a Privilege LogPlaintiffs’ counsel mayile a declaration statingnd
describing

(1) That Plaintiffs have made a diligent and good faith effort to
locate and mduce all relevant and non-privileged documents,

28 plaintiffs allegethey emailed Defendants a list of privileged redactid®eeJoint Letter 5.
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including emails, responsive to Defendant[s’] requests. (2) The
number, or a reasonable estimate of the number, of the privileged
email communications that exist. (3) That Plaintiffs have reviewed
the allegd attorneyelient or workproduct privileged emails to
ensure that relevant, ngmivileged email communications are not
being withheld from production and that Plaintiffs’ counsel verifies
that no arguably noprivileged email communications are being
withheld. (4) In the case of emails as to which the attochiegt

[or work-product] privilegds claimed, the affidavit or declaration
should include a verification that the emails were not provided to
persons other than the client and attorney. If such communications
were provided to noglients, ad the attorney-client [or work-
product] privilege[]is still claimed, then a privilege log consistent
with [FRCP 26. . . ] should be provided.

Fifty-Six Hope Rd. Music, Ltd. v. Mayah Collections, Inc., No. 05 Civ. 16&Dj (GWF),

2007 WL 1726558, at *8 (D. Nev. June 11, 2007)

35



1. CONCLUSION

For the reasons stated above, Plaintiffs’ motion to compel discovery is gnaupiad and
denied in part.Defendants’ motion to compel Plaintiffs to produce a privilegedayrantedn
partand denied in part. On or befddevember 122013, the Parties must serve amended
privilege logs that fully comport with the requirements of FRCPI@Ghe alternative, Plaintiff
may file a declaration as described abolkeaddiion, on or before November 12, 2013 anthw
the redactions noted above, Defendants must produce Document Nos. 8, 9, 21-22, 26-27, 29, 31-
39, 48-51, 53-54, and 57 from their privilege log. Defendants must also produce withheld
documents that were not reviewed by this Court, to the extent that production is wiarrante
light of thisMemorandum an@®rder. Defendants must make Ms. Bradley available for
deposition onsistent with this Memoralum andOrder by Novembe28, 2013. Finally, the
Clerk of Court may unseal ECF No. 48.
SO ORDERED.

Dated: Brooklyn, New York
November 1, 2013

/sl
VERA M. SCANLON
United States Magistrate Judge
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