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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ANTHONY SANFILIPPO, :

Plaintiff,

MEMORANDUM & ORDER
-against : 102V-0987 (DLI)

MICHAEL J. ASTRUE, :
Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Anthony Sanfilippdfiled an application for disability insurance benefits (“DIB”)
under the Social Security Act (“Act”) on August 17, 2007. Plaintiff's applicatias denied
initially and on reconsideration. Plaintiff testified at a hearing held befofdainistrativeLaw
Judge (“ALJ”) on July 29, 2008. By a decision dated October 1, 2008, the ALJ concluded that
Plaintiff was not disabled within the meaning of the Act. On December 28, 2009, the ALJ’s
decision became the Commissioner’s final decision when the Appeals Council demétf'®la
request for review. Plaintiff filed the instant action seeking judicial reviewh® denial of
benefits. The Commissioner moves for judgment on the pleadings pursuant to Fed. R. Civ. P
12(c), seeking affirmation of the denial of benefits. Plaintiff crosses for judgment on the
pleadings, seeking remand for further administrative proceedings.

For the reasons set forth below, the Commissioner’s motion is denied, Plaintifité nsot
granted, and this matter is remanded to the Commissioner for further adnnegtraceedings

consistent with this Order.
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DISCUSSION

A. Standard of Review

A district court, reviewing the final determination of the Commissioner, mustnaiet
whether the correct legal standards were applied and whether substantial eegugignarts the
decision. See Schaal v. Apfel34 F.3d 496, 504 (2d Cir. 1998). Thenier determination
requires the court to ask whether the claimant has had “a full hearingthed@ommissioner’s]
regulations and in accordance with the beneficent purposes of the Bahévarria v. Sec’y of
Health & Human Servs685 F.2d 751, 755 (2d Cir. 1982) (internal quotations omitted). The
latter determination requires the court to ask whether the decision is suppotsedtioyelevant
evidence as a reasonable mind might accept as adequate to support a condRisi@rdson v.
Perales 402 U.S. 389, 401 (1971) (quotingonsol. Edison Co. v. NLRBO05 U.S. 197, 229
(1938)).
B. Disability Claims

To receive disability benefits, claimants must be disablédinvthe meaning of the Act.
See42 U.S.C. § 423(a), (d). ALJs must adhere to a-ditep inquiry to determine whether a
claimant is disabled under the Act as set forth in 20 C.F.R. § 404.1520. If at any step, the ALJ
finds that the claimant is eitheisdbled or not disabled, the inquiry ends there. First, the claimant
is not disabled if he or she is working and perfornfiggbstantial gainful activity. 20 C.F.R. §
404.1520(b). Second, the ALJ considers whether the claimant has a severe impwaiitinaunt,
reference to age, education or work experience. Impairments are severe whagrtifieantly
limit a claimant’s physical or mentdhbility to conduct basic work activities.” 20 C.F.R. §

404.1520(c). Third, the ALJ will find the claimant disab if his or her impairment meets or



equals an impairment listed in Appendix Bee20 C.F.R. § 404.1520(d).

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimant’sresidual functional capacity RFC’) in steps four and five. 20 C.F.R. § 404.1520(e),
(M. In the fourth step, the claimant is not disabled if he or she is ableftvrpépast relevant
work.” 20 C.F.R. § 404.1520(e). Finally, in the fifth step, the ALJ determines whether th
claimant could adjugb other work existing in the national economy, considering factors such as
age, education, and work experience. If so, the claimant is not disabled. 20 C.F.R. § 404.1520(f).
At this fifth step, the burden shifts to the Commissioner to demonstratéhéhataimant could
perform other work.SeeDraegert v. Barnhart311 F.3d 468, 472 (2d Cir. 2002) (citi@grroll
v. Sety of Health & Human Seryg05 F.2d 638, 642 (2d Cir. 1983)

C. ALJ’s Decision

ALJ Jordan took account of the fhstep sequential analysis laid out in 20 C.RR.
404.1520. First, ALJ Jordan found that Plaintiff had not engaged in substantial gainfay activi
since June 30, 2006, the date of the alleged onset of disability. (Record at 10.) Abst&ptw
Jordan determined that Plaintiff had severe impairments of traumaticalensaropathy, carpel
tunnel syndrome, obesity, and disorders of the right knee and batk. At step three, ALJ
Jordan found that none of Plaintiffimpairments, either in isolation or in combination, met or
equaled impairments listed in 20 C.F.R. Part 404, Subpart P, Appendid.lat 12.) At step
four, ALJ Jordan determined that Plaintiff possessed the RFC to “perform lessfillarange of
light work” and ultimately Plaintiff could perform “his past relevant work as

telecommunications sales and advertisement person as it is generallyngdrin the national

120 C.F.R. pt. 404, subpt. P, app. 1.



economy.” [d. at 17.) At step five, ALJ Jordan found, based on the testimoayvotational
expert, and taking into consideration Plaintiff's age, education, work exyeri and RFC, that
Plaintiff was also able to work as an office helper and library heffae). In short, ALJ Jordan
found that Plaintiff was not disabled from June 30, 2006 through October 1, 2008, the date of the
decision. [d.)
D. Application

The Commissioner seeks judgment on the pleadings, contending that the ALJ@ndscisi
supported by substantial evidence and based upon sound legal concluiaimgif opposes,
crossmoves for judgment on the pleadings, and seeks remand for further administrative
proceedingsarguing that(1) the ALJ gave improper weight ®laintiff's treating physician; (2)
the ALJ followed “unreliake” vocational expert testimongnd(3) there exists new and material
evidence not considered by tAeJ.

1. Treating Physician Rule

A treating source’s medical opinion regarding the nature and severity of annmaptis
given controlling weight when supported by medica#lgceptable clinical and laboratory
diagnostic techniques and not inconsistent with other substantial evidence irotide &mhisler
v. Sullivan 3 F.3d 563, 567 (2d Cir. 1993jitjng 20 C.F.R.8 404.1527(d)). When a treating
source’s opinion is not gen controlling weight, the proper weight accorded depends upon
several factors, including: (i) the frequency of examination and the lengtine hanhd extent of
the treatment relationship; (ii) the evidence in support of the opinion; (ii) the ofsnio
consistency with the record as a whole; and (iv) whether the opinion is from a speCiark v.
Comm’r of Soc Sec, 143 F.3d 115, 118 (2d Cir. 1998iting 20 C.F.R.8§ 404.1527(d)).
Additionally, the ALJ must always give good reasons in his decision for the vasigbtded to a
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treating source’s medical opinionld. There are, however, certain decisions reserved to the
Commissioner. Such decisions include the determination that a claimant is disalnheadblerto
work. 20 C.F.R8 404.1527(e)(1 That means that tif&ocial Security Administrationonsiders
the data that physicians provide but draws its own conclusions as to whether those deta indic
disability. “A treating physician’s statement that the claimant is disabled cannot itself be
determinative. Snell v. Apfel177 F.3d 128, 133 (2d Cir. 1999).

The ALJ did not give controlling weight to the opinion of Plaintiff's treating neurslpg
Dr. Glenn Waldman, finding that his opinion wamt supported by objective medical evidehce,
nor was it “consistent with the other evidence of recbrd(Record at 16.) Dr. Waldman
diagnosed Plaintiff with traumatic femoral neuropdtayd lumbar radiculopathyand in his
final report prior to the hearing before the ALJ, found that Plaintiff “sirfor a tot& of four
hours within an eighbhour workday but no more than one hour at one time, cannot stand
continuously for any length of time, can walk for a total of one hour but no memetth blocks
continuously, can occasionally lift and carry up to 10 pounds, never stoop, squat, climb or reach,
and needs to intermittently lie down during the day to alleviate pain as neelibdt 14-16.)

ALJ Jordan decided to give Dr. Waldman’s opinion “little weighid: at 16.) However,
despite hisbrief consideration of some of the applicable § 404.1527(d) factors, ALJ Jordan did

not fulfill his duty to consider all of the factoriSee Clark143 F.3d at 118 (8§ 404.1527(d) factors

2 pathological changes in the nerves of the thigh; nerve disorder involving the femwveal Ber
CH-F J.E. Schmidt,Attorneys’ Dictionary of Medicine and Word Find&51 (Matthew
Bender, 2010).

% An intervertebral disk (a disk between adjacent vertebrae) in which the pulpy oestr has
been pushed out and through the surrounding tougher part, thus forming a protrudin® mass.
G-L J.E. Schmidt,Attorneys’ Dictionary of Medicine and Word Findét-115 (Matthew
Bender, 2010) (cited as Herniated Disk).



“must” be considered when a treating physician’s opinion is not gigatrolling weight). For
example,althoughALJ Jordangenerallynotedthat Dr. Waldman has been Plaintiff's physician
“since 2007’ the ALJfailed to adequatelyacknowledge the frequency, nature and extent of the
relationship beyond the January 3, 20G3ity even thoughhte record indicates at least seven
separate visittrom January 2007 to July 2008. (Record at-83424877.) Further, ALJ Jordan
makes no mention of Dr. Waldman being a neurologist specifically, or a specialetiye
More weigh is generally given to the “opinion of a specialist about medical issues relatedd to hi
or her area of specialty than to the opinion of a source who is not a specialisC:F.R) 8
404.1527(d)(5). This is especially relevant in this case because Plaintiff yasshd with a
neurological condition by a treating neurologist. An ALJ “must” consider the 8 404.1527(d)
factors, and ALJ Jordan’s failure to do so mandates remand.

2. Vocational Expert

Where a claimant’s impairmentseasuch that he cannperform his past work, the burden
shifts to the Commission to prove that there are other jobs that the claimant is aapable
performing. Rosav. Callahan 168 F.3d72, 77 @d Cir. 1999. The Commissioner is required to
“produce evidence to show the stance of alternative substantial gainful work which exists in
the national economy,” taking account of age, education and traildngat 7#78. The
Commissioner can meet his burden by resorting to the applicable medicabnakgtiidelines,
but when the guidelines fail to encompass the extent of claimant’'s physical limitatiens,
Commissioner must seek the testimony of a vocatierpert, or other similar evidence, that
there are jobs in the national economy that the claimant is able to obtain and pletf@in”8.
The vocational expert can rely on information contained in government and other publications,
including the Dictioary of Occupational Titles (“DOT”). See 20 C.F.R. 8§ 404.1566(d).
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However, the ALJ has the responsibility to determine the claimant’s capabbaised on all of
the evidenceSee Dumas v. Schweiké&d?2 F.2d 1545, 1554 (2d Cir. 1983).

In reaching theconclusion that Plaintiff could perform other work, ALJ Jordan relied on
the testimony of vocational expert Andrew Pasternak. ALJ Jordan laid ot pgpothetical
scenarios for the vocational expert to consider (Record #®@4%3and the vocationaéxpert
testified thatPlaintiff could work as an office helper, library helper, and inside messelegk.
(Record at 65.) The vocational expert later testified that a claimant in the Higadtpesition
laid out by ALJ Jordan could nperform the jb of an inside messenger clerk because it requires
frequent fingering and handling. (Record at 67.)

Plaintiff asserts that ALJ Jordanredin relying on the testimony of the vocational expert,
arguing that the testimony was “unreliable” becaisgas nconsistent with the Dictionary of
Occupational Titles (“DOT"), the expedid not own a copy of the Selected Characteristics of
Occupations (“SCQ”), andewas unfamiliar with the SCO requirements of the jobs identified for
Plaintiff. The Commissionearguesthat “the ALJ appropriately resolved the inconsistency by
obtaining additional information from the vocational expert regarding his knowtd#dge jobs.

...” (Def. Reply at 3.)

Social Security Ruling 0@p states the standards for the usea ofocational expert as
follows:

Occupational evidence provided by a VE or VS [vocational expert or vocational

specialist] generally should be consistent with the occupational information

supplied by the DOT. When there is apparent unresolved confligebetVE or

VS evidence and the DOT, the adjudicator must elicit a reasonable explanation for

the conflict before relying on the VE or VS evidence to support a determination or

decision about whether the claimant is disabled. At the hearings level, a$ part

the adjudicatds duty to fully develop the record, the adjudicator will inquire, on
the record, as to whether or not there is such a consistency.



Neither the DOT nor the VE or VS evidence automatically “trumps” when there is

a conflict. The adjudidar must resolve the conflict by determining if the

explanation given by the VE or VS is reasonable and provides a basis fog relyin

on the VE or VS testimony rather than on the DOT information.

Here, the inconsistencies between the vocational expert’'s opinion and the DOT were
resolved on the record. First, the vocational exgiedussedhis disagreement with the DOT and
SCO definition of office helper by explaining that “the range of work .covered by this
particular job[is so vast]it may not require frequent fingering and handling.” (Record at 67.)
ALJ Jordanthenaddressed the incastgency, andhe vocational expetestifiedthat the number
of jobs available to an individual with tHeFC stated would be reduced by thirds, i.e.,
somewhere between 2,000 and 10,000 jobs remaining. (Record at 68.) The vocational expert
attributed hisopinionto “experience over the years of working in situations with various office
jobs.” (Record at 68.) The vocational expert also addressed his disagreement wi@Othe S
regarding library helper, claiming to have “very intimate knowledge and havarged in a
project with the Queens Borough Public Library. .” (Record at 69.) ALJ Jordan inquirefl
the expert as tthe extenthis previousestimate of available jobs would be reduced. Again, the
vocational expert ragced his estimate by twthirds. (Record at 701). Thus, the ALJesolved
the conflicts on the record amtid not commit error in relying on the expert’'s testimon®n
remand, if avocational expert again provides evidence, the Aldirexctedto againcomplyfully
with his duties under SSR 00-4p.

3. Evidence Not Before the ALJ

Again, becausehis matter is beig remanded, theourt neednot address the evidence

before the appeals council (June 26, 2009 MRI of Plaintiff’s right hip and March 25, 2009 report

from Dr. Andrew Brown or the new evidence submitted to this court (August 2, 2010 report by



Dr. Asaf Gaveand December 1, 2009 report by Dr. Lana Kang), none of whiclsumasitted to
the ALJ in the original hearingOn remand, thALJ is directed to consider thesidence to the
extent warranted
CONCLUSION
For the reasons set forth above, @@mmissioner’'s motion is denied, Plaintiff’'s motion is
granted and this matter is remanded to the Commissigm@rsuant to the fourth sentence of 42

U.S.C. 8 405(qg), for further administrative proceedings consistent with this. Orde

SO ORDERED
DATED: Brooklyn, New York
July5, 2011

Is/
DORA L. IRIZARRY
United States District Judge




