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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
’ : MEMORANDUM
Raintiffs, . DECISION
- against - : 10 Civ. 1088 (BMC)
Defendant.
___________________________________________________________ X

COGAN, District Judge.

This is an action under 42 U.S.C. 81983 fdsdarrest, excessive force, post-arrest due
process violations, and relatedtstlaw claims. | have gradtelefendants’ motion for partial

summary judgment in part and denieth part. This decision setsrth the basis for that Order.
BACKGROUND

The case arises out of a drug bust. Viepthe facts in the light most favorable to
plaintiffs, two of the defendant police officei3etective Nixon and Sergeant Vanorden, stopped
plaintiff Ivan Kimbrough on a stet corner in Brooklyn. The reass for the stop are disputed,
but it is undisputed that Ilvan was carrying twdloee bags or baggies of marijuana. Ivan took
off because, according to his testimony, he didweott to spend the night in Central Booking.
With the officers in pursuit, he ran home te hpartment building, where he threw the marijuana

off of the roof; he then went intas apartment and hid in the closet.

By the time Nixon and Vanorden got to the door of the apartment, they had been joined

by other officers, including defendant SergeanePelvan’s mother, who is former plaintiff
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(she has settled) Carmen Kimbrough, and Ivéorsier girlfriend, plaintiff Nastazja Friis
Rasmussen, were in the apartment, had s@enrun in, and knew he&as hiding from the
pursuing police. Carmen let Vanorden and Nirater and Nixon went into the back bedroom,
with Vanorden behind him, where they could hean breathing heavily in the closet. Either
before or after entering the back bedroom, Vdanrdrew his firearm. Nixon opened the closet

door; Ivan raised his hands and said “I'm sorry.”

Nixon grabbed lvan and asked him sarcastigatyg wanted to run anymore; he then
threw Ivan on the bed, hit him with his firearnddrst, and attempted to handcuff him. At some
point, Vanorden and at least onéet officer, probably Perez, temed the room. At about the
exact instant when Nixon managed to handcuff lvan, Vanorden, who was by the doorway,
discharged his firearm. (Plaintiffs contendfined intentionally; defadants assert that the
circumstantial evidence shows that it was an accidental discharge). lvan’'s head was grazed by

the bullet, but he remained carmsus and the beating continued.

After the gun discharged, and with lvan handcuffed and still being beaten, Rasmussen
attempted to interpose herself between the offiaedslvan to deflect the blows that were being
delivered to him. (Plaintiffs contend thatdRaussen put her arm in front of herself to protect
herself from the punches; defentlaclaim that Rasmussen purelyshit the officers with her
hands). Regardless, it is urliged that Rasmussen’s arms and hands contacted the officers’
arms, shoulders, or chests in the process; she may have jumped on one of the officers (lvan
testified that she did but then attempted to rétmacodify that stateemt). Perez or another
officer threw her down and out of the way; her hbad window sill. That officer then picked
her up by the hair and threw Heto the hallway. While inhe hallway, Rasmussen made

multiple attempts to get back into theom, but Perez prevented her from doing so.



The officers stopped beating lvan when hrewhup. At that pointNixon came out of
the bedroom and handcuffed Rasmussen ondbe, fhutting his knee in her back and pushing
her head into the floor in the process, aswhs screaming and reing being handcuffed.
Rasmussen panicked because she has claustropimobieas some history of paralysis, of which
the restraint triggered unpleasant memories. Once she was handcuffed, she was escorted first to
the precinct house and then ton@al Booking. She told the officeias they were taking her out
of the apartment, including an officer identified oaky/the “officer in a baseball cap,” that she or
they needed to bring her diabetes medication. One of the officers redgbati#hey could not

do that because the apartment was a croeresand nothing in ioaild be touched.

Rasmussen signed two medical release fooms at the precinct house and one at
Central Booking, indicating that she was @it but denying the need for any medical
treatment. She did this because the officex Ibaseball hat, who accompanied her from the
scene to the precinct and then to Central Bogkiag told her that if she requested medical
attention, it would substantialtjelay her release while she vatended to, but if she did not
request medical attention, she would be relettsstdday. She did ask for medical treatment at
Central Booking when it became apparent thawsenot going to be released as quickly as she
expected, but in light of her signed medical asks, her custodian@entral Booking did not

believe her when she said she needed medical treatment.

The officer in the baseball hat did returrthe apartment andtreeved some of her
medication, but it was not her primary medicationher diabetes; it helped her some, but not
much. She was released 46 hours after hestathe first 12 of with were without any
medication. It took her several months of clagention to re-alance her insulin levels, during

which time she suffered exhaustion and depression.



Ivan pled guilty to marijuana possessionsRassen was charged with assault, resisting
arrest, and marijuana possession, and she adcaptaedjournment in contemplation of

dismissal.

DISCUSSION

Defendants first attack Rassaen’s claim for false arrespntending that even taking
her version of the melee as trgg interfered with the officers’ attempt to arrest Ivan. This,
defendants contend, gave the céfis probable cause to arrest fug either obstruction of
governmental administration (N.Y. Penal L8195.05) (“OGA”), or harassment in the second
degree (N.Y. Penal Law §8240.26). Since the existence of probable cause for any crime defeats a

claim for false arrest, selaegly v. Couct39 F.3d 149, 153 (2d Cir. 2006), defendants contend

that Rasmussen’s false arrest claim must bmidsed. At the very least, defendants argue,
Rasmussen’s claim should be dismissed on gelimmunity grounds, since New York law is
unclear as to whether intervenitggprotect a third party from egssive police force is a defense

to OGA.

Plaintiffs respond that on Rasmussen’s vidwhe facts, she did not interfere with the
attempt to arrest Ivan; indeed gstlid not attempt to insert herself between the officers and Ivan
until after he was handcuffed on the bed. Onwtas/, Rasmussen interfered with an unjustified
beating, not an arrest, and tharas no probable cause to believattbhe had violated any law in

doing so, not OGA, nor harassment, and not anything else.

Both parties attempt to support their posiidy arguing whether state law would allow

a justification defense to the various state law chargesnigat be brought upon a citizen’s



intervention into a police encounter when therveation is to prevent police use of allegedly
excessive force against a third garBut that is not the issuéhe existence of a defense under
state law to potential state laskaims does not mean that a cause of action can be maintained
under 81983, because 81983 liability turns nothenultimate determination of guilt for the

alleged crime, but the existencepsbbable cause for the arrest. Térraco v. Port Auth.615

F.3d 129, 139-40 (2d Cir. 2010) (existence of potedeéense to state charge does not mean
that arrest was subject to 81983llay). Stated otherwise, Ranussen might have a perfectly
valid defense to her criminal prosecution for O®Ad that occurred, but that does not equate to
a false arrest claim, because the false arresh ctatlefeated merely by the existence of probable

cause.

Defendants properly rely on Husbaredsrel. Forde v. City of New YorkNo. 05 Civ.

9252, 2007 U.S. Dist. LEXIS 61042 (S.D.N.Y. April Z®07), to support theposition. There,
the sister of the suspect urged heother to stop resisting tlodficers’ attempt to arrest him

while he was down on the ground. She moved clmsker brother aBer entreaties to him
became more urgent. One of the officers toldtbeget back and pushed her back when she did
not comply. He told her twice to lie on the grduthe first of which instruction she disregarded.
She was arrested and charged with OGA and dislyrdonduct for firseapproaching her brother
and then not obeying the officers’ instructioegen though it was undispaa that she had only
been attempting to get him to comply with gelinstructions. In dismissing her false arrest
claim under 81983, the district comoted that under New York law, merely approaching the
police, or speaking during the course of agmhction, or disregarding police instructions, will

support a conviction for OGA. |t *43-44 (citing Decker v. Campud31 F. Supp. 851, 858

(S.D.N.Y.1997); and People v. TarydB8 A.D.2d 938, 591 N.Y.S.2d 907 (3d Dept. 1992)).




In the instant case, Rasmussedecision to physically intéere with theconduct of the
police falls within the conductcognized by these authoriti@s constituting OGA. Although it
is true that neither Husbander those cases upon whichatied involved a justification
defense, all of them, like this case, involvedatians where the plairitiwas not acting with an
improper motive (again, assuming Rasmussen’saed the facts)but rather, in each of their

views, to assist or alleviata situation which they beliedy@equired their intervention.

That is the point. An action for dages under 81983 cannot turn on the subjective
evaluation of a plaintiff as to vether her intervention is moralbyr legally justified. It would
allow an award of damages based on a jury’srdetation of the validity of her assessment. It
would thereby encourage citizens to act anlibsis of their own, often uninformed or
incomplete knowledge of why the police @@ng what they are doing, and undermine the
purposes for which statutes protiibg interference with the pake exist. There is no dispute,
even under Rasmussen’s version of the factsstietleliberately and phyasity interfered with
a police operation because she considered the arobforte used to be excessive. That was
not her decision to make, or, at the very lests, cannot recover moneyndages for false arrest

based on that decision.

In this regard, it is signifant that even under Rasmusseview of the facts, her
interference spanned two divisililme periods. At first, she was in the bedroom observing Ivan
being beaten and attempted to physically pretrait She was then removed, forcibly, from the
bedroom. But even after her removal, sheiooed trying to reenter the bedroom even though
Perez was physically keeping her from doing Bwen if her physical iervention while in the
bedroom would not constitute praiie cause for an OGA arresty lagtempt to get passed Perez

and back into the loeoom certainly would.



Finally, | note that it is not as if theage not already remedies under 81983 to deter the
use of excessive force by the police. The fact that lvan’s claim for excessive force will be tried
to a jury in this very case demonstrates,that the purpose of impaogj liability under 81983 is
not only to compensate victims excessive police force, but deter the police from using such
force. SedVyatt v. Cole 504 U.S. 158, 161, 112 S. Ct. 1827 (1992Wwe are to trust the law
to protect citizens from excessive police force,caanot inconsistently rely on citizens to take
matters into their own hands and unilaterally datee when their intervention against the police
is appropriate. On the facts presented heigciear that Rasmussen’s interference constituted

probable cause for her arrest.

Defendants next contend that a portiohvain’s claim for excessive force should be
dismissed. Specifically, they contend that\(ahorden’s discharge of his firearm was clearly
accidental, and an accidental discharge under theesanstances is insufficient to demonstrate
excessive force; or (b) the force used to hafidean was not excessive as a matter of law.
Defendants acknowledge that even if | were to fgiteie aspect of theimnotion, there would still
be disputed questions of mateffiatt as to excessive force that the jury must determine, to wit:
whether the initial beatg and pistol whipping that Nixonfircted on lvan when he was pulled
out of the closet and the kicks and punchesvth at him after he was handcuffed constituted

excessive force.

Plaintiffs respond on the merits as toetter the gunshot and handcuffing each present
jury questions of excessive force, but | find tdatendants’ motion is pcedurally defective on
this issue. This is not a motiemlimine; it is a motion for summarygdgment. The jury will be

required to determine whether excessive forcewsas to effectuate ¢harrest in the whole



context in which it happened;utill not be asked to slice it fa individual pieces to determine

whether any of those pieces standingnal constituted excessive force. &Faham v. Connor

490 U.S. 386, 396, 109 S. Ct. 1865 (1989) (“[[Tv@per application [of the test for
reasonableness under the Fodtthendment] requires carefattention to the facts and
circumstances of each particular case . . .Aljhough Rule 56 allows a party to seek summary
judgment on part of a claim, the reference to t'parbest understood as relating to either the

entirety of liability, or damages, or latast a discrete element of damages. Fsaablin v.

British Airways PLC 717 F. Supp. 2d 303, 306-09 (E.D.N.Y. 2010). It does not permit

elimination of particular factBom the jury’s consideration.

Indeed, it is not clear whdefendants are seeking as ts fhart of their motion, since
they concede that, in some form, Ivan’s exceskivee claim will go to the jury. If they are
asking me to preclude any witness from tgstd or being askedbout the gunshot or
handcuffing, | would not grant thatquest, as it constitutes,l@ast, necessary background for
the jury to understand what transpired, and might well relate to plaintiffs’ damage claims. If
defendants are asking me to puele plaintiff fromarguing to the jury that the gunshot and
handcuffing constituted excessive forcattrelief is best sought in a motiamlimine prior to
trial. (This is not to suggest that | wouldagt any such motion). If they are asking me to
instruct the jury that the gunshamd handcuffing do not constitiggcessive force, their request
is best raised at the charging conferenceaninevent, | am not goirntg use partial summary
judgment to excise facts from the jury’s heartihgt are necessary for it to receive a complete

description of the encounter.

| recognize that some excessive force cases éagaged in the isolation of issues that

defendants seek here. The Second Circuit, famgie, recently did that in Tracy v. Freshwater




623 F.3d 90 (2d Cir. 2010). Thereget@ourt identified four allegeskquential acts as potentially
raising excessive force issu€s) striking the plaintiff with a flashlight several times; (2)
jumping on the plaintiff as he attempted to flE&; pepper spraying the plaintiff; and (4) forcing
the plaintiff to the ground despite his statemémés he was in pain and unable to move. The
Court found that acts (1), (2), and (4) did oohstitute excessive force as a matter of law under
all of the circumstances of the case, but that teeofipepper spray raised an issue of fact as to

excessiveness.

Putting aside the hesitation IMeagenerally in dissecting wamolice encounter into its
separate components in an excessivesfaase, the framework used in Traoges not work well
here, and further illustrates the basis for my concern. In Ttlaeynitial claimed instance of
excessive force — hitting a suspect withaslflight multiple times — was found not to be
excessive. Once that was so dateed, then the next act, juing on the plaintiff as he fled,
was not burdened with what might already hewestituted excessive force. And when it was
then determined that jumping on the suspetigdit constitute excessive force either, the
subsequent use of pepper spray could be coesidedependently. Each sequential act was not

colored with any prior use of excessive fotce.

In the instant case, in contrast, the first thitigon is alleged to have done is to deliver a
vicious attack with his gun, used as a bludgeonnagai passive suspect whis arms raised in
full surrender mode, while the suspect was agiaing, with the attackonstituting retaliation
for leading the police on an exhausting chase. BEeéendants concede thathifs attack in fact

occurred, it would constitute exsdge force. And if excessive force was used against lvan as

! Since the Second Circuit found_in Trabyt the use of pepper spray may have been excessive, it follows from my
analysis here that | would not have resolved the issutether the force thereafter ugechandcuff plaintiff was
also excessive as a matter of law.



the first encounter, it could alsafluence the determination of whether the force used to
handcuff Ivan thereafter was excessive. Statedrotise, the use of exggve force in greeting a
suspect with a gratuitous attackght render the use of force in handcuffing a suspect excessive,
even if that same force used in applyinghlaedcuffs would not be egssive if viewed in

isolation, because the additional difficulty in appt the handcuffs and the force required to do
that could be the direct result of the excessivedaised in attacking him. Yet a third way of
approaching this case is to say that if in thet police used excessive force in gratuitously
attacking Ivan and in contimg to beat him after he was handcuffed and subdued, then it does
not matter if the handcuffing itself or the gunsbohstituted excessive force; the jury will

already have found the policebia for excessive force.

The matter can be readily addressed thrqargber jury instructions and perhaps a
special verdict or a general verdict with mggatories. | decline to use partial summary
judgment to present the jury withtruncated view of the emgnter or to pre-determine the

instruction on excessive fog that it will receive.
11

Defendants contend that Rasmussen’s exae$sice claim should be dismissed because
considering her deliberate intervention into éimeounter, the amount ofre used to extract her

cannot be considered unreasonable. In Graham v. Cot8®tJ.S. 386, 395, 109 S. Ct. 1865

(1989), the Supreme Court noted a number afexclusive factors tt can be used to

determine whether an excessive force claim predentgable issue: (1) ¢hnature and severity

of the crime leading to the arrest, (2) whetherstiigpect posed an immediate threat to the safety
of the officer or others, and (3) whether the saspvas actively resistingrrest or attempting to

evade arrest by flight. The standardi of “objective reasonableness.” atl.399. In making

10



that assessment, | have to consider the officered to make “split-second judgments — in
circumstances that are tense, uncertain, andlyagvolving — about the amnt of force that is
necessary in a parti@r situation.” _Idat 396-97. | am to viewhe situation “from the
perspective of a reasonable officerthe scene, rather than witte 20/20 vision of hindsight.”
Id. at 396. In addition, many courts have accefiteccommon-sense notion that in considering
whether force is excessive, one other factor toidenss the severity of any injuries that the

plaintiff has sustained. Sé&g/ans v. Solomqgr681 F. Supp. 2d 233, 252 (E.D.N.Y. 2010);

Garcia v. GrecoNo. 05 Civ. 9587, 2010 U.S. Dist. LEXIS 11106, at *18 (S.D.N.Y. Feb. 9,

2010); Phelps v. Szubinsk77 F. Supp. 2d 650, 663 (E.D.N.Y. 2008); Bradley v. Village of

Greenwood Lake376 F. Supp. 2d 528, 535 n.4 (S.D.N.Y. 2005).

The parties again break down the excessivesfol@im into separate components, or at
least time periods during which force was useR@smussen’s removal from the room; and (b)
her handcuffing. These intervals, neither singly together, constitutexcessive force under

the Grahanfactors.

Looking at the severity of the situation, itusdisputed that Rasmussen attempted to
interpose herself between the officers and imamediately after Vanorden (accidentally or
intentionally) discharged his gun in a small room. As Rasmussen herselbddsatithat point,
“everything was just a big mess.” Even assuntiirag she was trying to prevent lvan’s beating,
not his legitimate subjugation, her interventioor@ased the safety ris& everyone involved by
introducing yet another person irda escalating brawl. Further, Rasmussen’s subjective motive
for interfering with the officers is irrelevant. S€macy, 623 F.3d at 97. With that in mind, |
find it telling that when Rasmussen was askég she thought one police officer had told

another to get her out of the bedroom, shifiexd, “Because probablywas interfering with

11



what they wasdc] doing.” This interference, regardlestthe degree or the motive, made it

reasonable for the officers tomeve her from the situation.

Plaintiffs argue that Rasmussen was mgiagjed in any illegal conduct at the time
because the officers had already effectuated hanést and were in thgrocess of unlawfully
beating him; therefore, they suggest that tiieers were not permitted to use any force against
her. As an initial matter, | have already detieed that the officers had probable cause to arrest
Rasmussen for OGA, so | reject the basic premise of this argument. In any event, even assuming

there was no probable cause to strRasmussen at the time, Grahdoes not permit me to

isolate and then dissect Rasmusselscrete foray into the brawl the way urged by plaintiffs.
Rather, | must pay “careful attention to faets and circumstances” of the incident and
determine whether, in light of the totality thle circumstances, the officers acted reasonably.

Graham 490 U.S. at 396, 109 S. Ct. 1865; see aksonessee v. Garnelf71 U.S. 1, 8-9, 105 S.

Ct. 1694 (1985).

There is no doubt that they did. When Rasnussterfered with thefficers, they were
in the middle of a police operation that had already involved a hotipansise and gun fire,
accidental or not. Their physicateication with Ivan, esn if it turns out to have been tortious,
does not automatically make thetire incident any less of alp® operation. In hindsight, a
jury might look back from the safety of thewrtroom and determine that it would have been
preferable for the officers to have treated Rassan differently. But that does not mean that the
officers should be held liablender 81983 for removing her frometihoom by force. In this
regard, it is important to remember that thiss not a situation where a passive bystander or

arrestee was idly standing by when she waswithtgratuitous police force. Rasmussen put

12



herself into a violent situationnd any reasonable officer on theene would have used force to

remove her from it.

Plaintiffs also stress Rasigen’s height and weight in an attempt to demonstrate the
excessiveness of the force used to removérber the bedroom. The officers were, however,
obviously in no position to formulate an eqoattaking into account Rasmussen’s body mass
and the muscular force necessary to expel her fnr@moom; they simply got her out of the way.
Perhaps the officers could have picked Rassan up and carried her, grabbed her arm and
escorted her, thrown her by hefrshather than her hair, orkan any number of other feasible,
less forceful actions that might have just as@ffely achieved their desdeesult. That is not
for me to say. As the Supreme Court directed in Graktasnot my role to second guess these
types of split-second decisions. Rasmussenitbtiiat approximately 10 seconds passed from
when the gun was discharged to when she wasvthfrom the room. Taking into account the
chaos of the situation, ¢he is no indication that Rasmusserémoval was excessively forceful,

and her lack of any injury beyond bumaosd bruises suggests that it wasnot.

With regard to Rasmussen’s handcuffipigintiffs mischaracterize the record by
denying that Rasmussen was resisting arresis Was not a suspectihg prone and following
police directions. Down on the floor, with afficer on her back, Rasmussen was continually
raising her head and protesting her arrest; skeritbed herself as being in a “panic”, and the
panic was “even more” pronounced because otlaistrophobia. Indeed, Rasmussen admitted
that “of course | was trying to sest the handcuffs a little.” Bua little” has no meaning in this

context, as an officer does rfwve to wait for a suspect tocatate resistance to a dangerous

2 Plaintiffs emphasize that the force was sufficient to puilRasmussen’s “hair extensions.” They have not told
me enough about this process to draw any conclusions, but my understanding iméhfatisoof glue is used to
secure the extensions. The fact that the glue gatvdoes not mean that the force used was excessive.

13



level before using what then waulequire a higher level of for¢e subdue the suspect. Finally,

the lack of any injury again inciites that the force used was smisevere as to be excessive.

Numerous cases have dismissed claims of excessive force under @raichrappear to

involve far more aggressive condican that used here. Sdardy v. PlanteNo. 06 Civ. 687,

2009 U.S. Dist. LEXIS 7779, at *5-6, *18-20 (DN.Y. Feb. 3, 2009); Rivera v. City of

Yonkers 470 F. Supp. 2d 402, 405, 407 (S.D.N.Y. 2007); United States ex rel. Thompson v.

Spring Valley No. 05 Civ. 2005, 2006 U.S. Dist. LEXIS 46356, at *13-14 (S.D.N.Y. July 10,

2006); Bradley376 F. Supp. 2d at 535; Jackson v. City of New Ybid 01 Civ. 10116, 2005

U.S. Dist. LEXIS 12986, at *3, *12 (S.D.N.Y. Ju@8, 2005). Comparing those cases to the

instant case, no reasonable vielwthe facts would support Rasssgn’s excessive force claim.

v

Defendants next claim is that no reasonahtg gould find that tke defendant City is

liable under the standard set foiiiMonell v. Dep’t of Soc. Servs436 U.S. 658, 98 S. Ct. 2018

(1978). The particular “custom’baut which plaintiffs complain idifficult to discern from their
pleading and not much more clearly statedpposing defendants’ motion. It appears to be
plaintiffs’ theory that the City “purposely ignoremlations of individuals‘constitutional rights.”
They refine this a bit further, saying that ith& custom and practice of the City to take “no

action against its police officers wh they violate an individual'sghts. In other words, NYC
rubber-stamps all complaints against its offi@gsinsubstantiated and almost never requires any

training or supervision asresult of a complaint.”

3 Plaintiff claims to have a “small s¢asn her leg, but she does not recalything specific that hgpened during the
encounter that would have caused the scar; she attribtddhétincident because she cannot think of anyplace else
she would have obtained it. Neither side has told me how small this small scar is, but it does not sound at all
serious.

14



When a plaintiff tris to fall within Monellby defining the alleged “custom or policy” as

broadly as plaintiffs have heriee takes an almost impossiblgrden upon himself. It is one
thing to assert, for example, tramunicipality is training itsfécers to use a particular choke-
hold that carries a high risk of asphyxiation nséd by other municipéies, or that senior
management is failing to train its officers tdragn from using that choke-hold even though they
know their officers are frequently using it. ltgaite another matter tdlege broadly that as a
general practice, a municipalityiato give “adequate” remedittaining for officers’ violations

of the full panoply of constitutional rights, for weh the appropriate remedial action might vary

infinitely with the distinct &cts of any police encounter.

The facts upon which plaintiffs rely upon hateow the difficulty ofthe undertaking that
plaintiffs have assumed. Plaifg would have the jury find the existence of the City’s alleged
custom of not taking sufficient remedial actimremedy constitutional violations based on the

following:

e A Sergeant and a Lieutenant in a BrgokSouth unit that mestigates police
misconduct are unaware of any substardiateidents of excessive force in the
five and ten years, respectively, ttia¢y have beem this unit;

e A Sergeant in the Internal Affairs Divisiavho has investigated eight incidents in
the last two years has natind any to be substantiated;

¢ In the past five years, Vanordershtaad seven unsubstantiated complaints
involving use of force, veracity, or boténd in the past 10 years, he has been
named in seven 81983 cases. He has received (1) 2-3 days of sensitivity training;
and (2) as a result of tliescharge of his weapon inistcase, he attended one day
of additional training at the shooting rangéanorden testified that he did not
learn anything additionah this training;

¢ In the past five years, defendant Offisdéahoney has received eleven complaints
involving use of force, veracity, or botnd has been named as a party in seven
81983 cases. He has received no special monitoring as a result of these
complaints. He is not concerned aboenhbecause he does not see that he has
any financial exposure.

15



| do not see how | could uphold a jury findingtlhe City has a “custom” of ignoring the

violation of constitutionatights under these facts.

The problem is that none of tleefacts show that there has beew violation of
constitutional rights, so there is no evidencéhefpredicate fact undgihg the alleged custom
and policy. Plaintiffs seem to proceed on the assumption that if a complaint, whether
administrative or by way of a civil actiois, filed against an officer, it followigpso facto that he
is guilty of a constitutional wlation, a proposition | cannot acceglternatively, to the extent
plaintiffs are alleging that the absence of sulisiion as to these incidents necessarily means
that the CCRB and the Courts give serious consideration to colaipts against the police, but
merely, to use plaintiffs’ term, “rubber stampéthdenial, that inferece would also depend on
the assumption that what seems, to me at ldestelatively small sample of incidents that
plaintiffs offer necessarilinclude some undefined nuebof actual, but unproven,
constitutional violations, and théte sample plaintiffs have seledtis fairly representative of
the system as a whole. But itdee thing to assume the faotghis case most favorably to
plaintiffs on a summary judgmémotion; it is quite anbker to assume every other
unsubstantiated complaint on which they relfaict entailed a constitional violation, and to

further assume that this is a representative sample.

| cannot ask a jury to engage in spedalabased on plaintiffs’ assumptions. Those
assumptions are fatally undercut by the that some CCRB complaints are found to be
substantiated (I have had 81983 cases befonehmee that was the case) and by plaintiffs’
failure to offer some way for a jury to determiwhether the relatively sah number of incidents
to which they refer, even if constitutidnaolations occurredbut were not found, are

representative of an overall pattern of deliberatglect, rather thaimply outliers. The
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assumptions are also undercut because theytdeemgnize that poliog necessarily involves
confrontation with people in an ugtsstate of mind, and it is to be expected that some number of
CCRB complaints that do not indeamount to constitutional vialions are highly likely to be

filed; indeed, it cannot be serigly disputed that even withgard to the many 81983 complaints

involving police conduct filed ifiederal court, some number have no merit &t all.

This very case proves the point. To prowarthalleged policy and practice, plaintiffs
rely, in part, on the fact that defend@fticer Mahoney has received 11 unsubstantiated
administrative complaints and has been nameagwen 81983 cases. This tends to show, in part,
according to plaintiffs, that the City does nobyide adequate remedial training for or apply
disciplinary measures to its officers. Butevhit came time to oppose defendants’ motion for
summary judgment in the instant case, plaintifghout any fanfarenoted that they were
voluntarily dismissing Officer Mahoney, presurhabecause they now realize he did not do
anything wrong. Thus, plaintiffgwn decision to sue him and thesthdraw their claim shows
that no assumption of culpability can be dnafinom the mere fact that unsubstantiated
complaints against a police officer are matbave no reason to believe that the other

complaints against him are any different than this one.

Finally, plaintiffs’ Monell claim fails because they cannot show that any injuries

plaintiffs received were caused the alleged custom or practice. At the very least, they had to

* Plaintiffs may contend (although they have not) that they attempted to get broad#érdiémosery that might

have supported their claim but the Court imposed limitationthat discovery. The desirability of any limitations

that the Court imposed is well demonstrated by the sampling upon which plaintiffs rely — to prove that the eight IAB
incidents, 18 unsubstantiated CCRB complaints, and 14 §1983 cases involved actual constitutional violations would
require discovery and likely a mitrial as to each of those imgnts to almost the same extent as in the instant case.
The costs of that discovery for the Cityevery case would bring it to its fineial knees with no reason to believe

that the discovery would assist any ptifs’ theory. Plaintiffs’ problem is not a lack of discovery or proof; it is the
unsustainable overbreadth of their Morte#ory. This is not to say that there is no way that a plaintiff could ever
prove a_ Moneltlaim on a theory as broad as that advanced lieienot my place to tell plaintiffs how to prove

their case, but it seems to me tharéhare ways; they just require a mimeused effort than plaintiffs have

undertaken here.
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show some evidence that the failure of the Citiak® certain actions coiiiuted to the incident
here. Again, if one accepts plaintiffs’ assurap$ — that repeated instances of constitutional
violations by police officers carry no consequene@sfactual issue might exist as to whether the
lack of consequences contribdti® this incident. But sindde assumptions fail for lack of

proof, plaintiffs’ causation argument does too.
Y,

Rasmussen claims that after her arrest, sdefendants were deliksely indifferent to
her medical condition and therefanelated her right to due prose of law. Defendants contend
that no reasonable jury could reach such arat@tion based on the acts of which Rasmussen

complains.

In order to make out her claim, Rasmusserst show that she suffered from a serious
medical condition and that her condition vmast with deliberate indifference. S€aiozzo v.
Koreman 581 F.3d 63, 72 (2d Cir. 2009). Rasmussess not need to prove that the police
officers involved had any maliciouistent to injure her or causere suffer. If a police officer
consciously disregarded a knowndiwl condition that risked flicting serious harm on her,
that would violate her due procesghts. However, mere negligence is not sufficient. There has
to be an awareness of the condition and arg¢kaowledge that Rasmussen was at risk, which
the officer then made a choice to disregard, knglyi or recklessly puttig her in peril._See

Weyant v. Okst101 F.3d 845, 856 (2d Cir. 1996). Here, we will assume for purposes of this

motion that several of the ofrs involved were aware of Rasmussen’s condition because she
told them of it and requestedrhaedication as she was being escorted from the apartment.
There can also be no question that diabesaeshe a potentially serious condition from any

objective viewpoint._SeBeatty v. Davidson713 F. Supp. 2d 167, 174 (W.D.N.Y. 2010).
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In analyzing this claim, it is important to note that it is not a Momrellicarious liability
claim against the City. That is, Rasmussen rassert her deliberatedifference claim — or,
more properly, as she has presented the casesclaagainst specific, individual police officers
for violating her due process rights. This is&ese she does not allege that her rights were
violated pursuant to a conspiraglysome form of coordinatembllective action; each of the
officers who deprived her of medil attention, she alleges, eggd in an independent act of
deliberate disregard concerning Ineedical needs. Thus, if Rasmussen was successful before a
jury on this claim, the jury would find a nadheolice officer or offcers liable, and it would
award damages against that officer or officRasmussen would have the right, if the judgment
was not quickly satisfied, to execute her judgment on the personal assets of each judgment debtor
officer. This result follows from the basic principle that a police offtz@mot be liable for a
constitutional violation unless he personatmmits or fails to prevent the constitutional

violation. SeéNright v. Smith 21 F.3d 496, 501 (2d Cir. 1994).

Rasmussen does not seem to recognize this.approach taken ingihtiffs’ brief is to
combine the separate events intieof the need for medical trea¢nt and then assert that an
issue of fact exists on her due process claim — agaiestody. Although her brief goes
through the separate acts that each offit@med or, mostly, unnamed, committed, it pools their
actions to assert that the pattern of events iteeiftitutes a single deliberate indifference claim.
The idea appears to be that if the eventyvi@weed collectively, even though they are not the
product of concerted action, then while no one ewsay constitute deliberate indifference, the

sum may become greater than its parts.

Breaking down Rasmussen’s due proceasrcinto its component parts, the claim

involves three groups of officer&l) the arresting ofiers, including the ofter in the baseball
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hat, other than Vanorden and Nixon, who she $blel needed her medication but one of them
(perhaps the officer in the baseball hat, perlzaqasher of the officers) told her she could not
have it immediately because theyuld not disturb the crime scer{@) the officer in the baseball
hat, who was “very, very nice” to Rasmussen, celing her to sign a medical waiver form so

that she could be released faster, and themggoi retrieve her medication from her apartment
when she was not released faster; and (3) an unidentified female corrections officer in Central
Booking who declined Rasmussen’s two requesteéoa doctor because Rasmussen had signed

a medical waiver form.

The individual liability ofparticular defendants that must underlie Rasmussen’s due
process claim results in two insurmountablelems. First, despite discovery, she has not
identified most of the officers who allegediiplated her rights. ¢annot enter a judgment
against an “officer in a baseball hat,” norcolirse, could Rasmussen locate any of his assets
upon which to execute a judgmeénihe same is true of tianidentified female correction
officer” at Central Booking who rejected Rasmumsseequests for medictdeatment in light of

her signature on the forms disclaimitig need for medical treatment.

It is one thing to identifypy name three officers who were in the room and sue them
despite not knowing which ones wartbok to beat a plaintiffral which ones failed to prevent

the beating._Se8hankle v. AndreondNo. 06 Civ. 487, 2009 U.S. Dist. LEXIS 88293, at *15-

17 (E.D.N.Y. Sept. 25, 2009). At least the pldfnti that situation knows who all of the police

officers are. They are all poteaty liable and a jury can sort out their respective roles if it

® Plaintiffs assert in their brief thaefendants Officer Carrero, who iscased, and Sergeant Perez were the ones
who advised Rasmussen to sign the medical release forms, but | see no evidence of that in the secosderRa
referred only to “an officer in a baseball hat.” If the officer in the baseball hat was one of the deféncizults

have been easily been determined either by having Rasmussen briefly attend Perez’ depositiavirog ber

view photographs of both defendants.
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accepts the plaintiff's story. It is another matatirely to maintain a suit against officers on a
“John Doe” basis, or even to sue some by name and then assert claims against unnamed
defendants, and expect to receive a verdaidtjadgment against the named officers based on
what John Doe allegedly did. | do not know wRgsmussen did not obtain this identification

information in discovery, but she offers no theasyto how she could overcome this practical
problem. Rasmussen cannot predicate claigasnst named defendants based on the acts of

unnamed defendants since there is no basisdarigus or shared liability between them.

Aside from this problem, Rasmussen’s clasnsubstantively deficient against those
involved, whether named or unnamed. The masbse allegation Rasmussen makes is probably
against the first category of defendants — that vaientold the officers at the time of her arrest
that she needed her medication, they did not idiately bring it with her when they took her to
the precinct. That may or may not have bless than good judgment orethpart, but there is
no indication that it rises to the level of deliter indifference. She de@ot contend that she
was at that point demonstrating any physicalrdss other than the anxiety attendant to her
arrest. She has offered no evidence, lay pedxthat it is standard police procedure to
immediately secure diabetes medication upon aestisparrest, and while such evidence is not
required, the violation of a basic safety praged if it is indeedasic, could support an
inference of deliberate indifferen@elndeed, as discussed more fully below, there can be no
obligation on the part of police to allow an atee to take whatever medication the arrestee says

they need with them to the police statiormédical attention is need, the obligation of the

®In any event, the arresting officers would, at the veagt, be entitled to qualified immunity. There is simply no
way for me to conclude that the arresting officers vemldRasmussen’s clearly established constitutional right to
due process when they failed to secure her catidn at the point of the arrest. See, édarlow v. Fitzgerald457
U.S. 800, 818, 102 S. Ct. 2727 (1982).
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police is only to bring in medal personnel to have the arrestee evaluated and make that

evaluation from a medical perspective.

With regard to the officer in the basdliet, there is a problem beyond his anonymity.
His alleged wrongful act was counseling Rasseuasto sign medical waiver forms with the
assurance that she would be released shortly, iaHect she was held for nearly two days. But
it is not as if Rasmussen idaging that he purposefully mesd her to deprive her of her
medication. There is no reasonable view offgots as alleged by Rasmussen except that the
officer actually believed she would be releasedidy, or at least morquickly, if she did not
demand medical attention for which she would hawsait. He might have made a mistake in
thinking that, or in the timetabfer release without medical attemm, but what he did thereafter
shows that his attitude was the opposite of dedifeeindifference — when her release took longer
than he had expected, he went tolgatmedication. Although he retrieved the wrong
medication, that too was obviouslyrere mistake; the effort itself, combined with the absence
of any evidence to show deliberate indiffexennvhen he accompanied her from the apartment

initially, defeats Rasmussen’s due process claim against him.

Rasmussen’s own admissions are contragnioclaim of deliberate indifference by this
officer — she described him in her testimony as “very, very KinR4smussen’s attorneys
characterize this officer as having brought §suere and influence” on her to induce her to sign
the medical waivers, implying, without any logicabklsathat | can see, that he might either have

been doing so maliciously or perhaps becdgsmight receive some unknown benefit, but no

" Rasmussen testified: “| was kind of shocked when he told me | was going to [CentrafidBpafid he told me

that | will get out that same night because he was pratty nihave to admit even though he was involved in the
whole thing, he was being very, very kind to me.” She also testified that, “because he kneakingas tisk by
[signing the waiver forms], he kept telling me, ‘Just in ogse start feeling sick during the day, make sure you tell
somebody that so they can get you treatment.” This is not deliberate indifference.
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reasonable jury could view hdeposition testimony that way;i# a characterization that her

testimony simply does not support.

| suppose it is theoretically possible for a police officer to be ‘vatty, very kind” and
deliberately indifferent at the same time, but thigerent inconsistency emerges only as a result
of counsel’s argument, not any evidence. Thectission on this record is inescapable that
Rasmussen signed the waiver forms because shtedvio be released more quickly, and the
officer in the baseball hat advised her to sign them because he too wanted her to be released
more quickly. They were both mistaken, he im dlvice and her in acceptance of it, but that is
not deliberate indifference. And again, even iiWas deliberately indifferg, the parties to this

action are not vicariously liable for thisinamed officer’s acts and omissions.

The theory against the unidentified femedgrections officer in Central Booking suffers
from the same problem as that involving the officethe baseball hat — whoever she is, she does
not appear to be a party to this action. |sa@a no party in this casého could be vicariously
responsible for her actions, atidis the fact that she deniBadsmussen medical treatment

cannot result in liability against the partigbo are in fact presém this lawsuit.

Finally, in evaluating the response of thdigmofficers to Rasmussen’s medical needs

from their subjective perspective, ddathaway v. Coughlim®9 F.3d 550, 553 (2d Cir. 1996),

plaintiff's own attitude and condtioeeds to be taken into accouam it is that to which the
officers were responding. Here, Rasmusseroniyt signed the two release forms — based on a
mistaken belief of earlier release, but signedertheless — but heistenony clearly indicates

that the last thing she wanted to happen waettaken to a hospital and medically evaluated, as
that would delay her release. fatt, she saw at least one medjmadfessional in processing her

paperwork, but was neither examined nor refeb@rhuse she did not take the opportunity to tell
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the doctor or nurse that she needed diabatslication; she was too interested, albeit

understandably, in getting released.

In this regard, it must be emphasizedtitihe police had nobligation to take
Rasmussen’s word that she needed her medicatidto give it to her. The obligation of the
police to provide necessary medical treatmgran request by a detainee or based upon the
obvious need for treatment is satisfied whenpiblece summon medical astance; they have no

duty to provide that assistance themselvesnen situations far more extreme than

Rasmussen’s. CRich v. Mayfield 955 F.2d 1092 (6th Cir. 1992)ffigers discovering detainee
hanging in suicide attempt had no obligatiocwd him down; summoning paramedics promptly

was sufficient); Tagstrom v. Enocksd@b7 F.2d 502 (8th Cir. 1988) (after suspect crashed in

high speed chase, police officer had no affirmativy to render medicassistance; calling for

paramedics was sufficient); Price v. County of San Di8§0 F. Supp. 1230 (S.D. Cal. 1998)

(police had duty to call for assastce, not render CPR, when thsaw detainee turning blue).

Although police have to be allowed some discretion, when a detainee in a drug scene
arrest claims the need for medication, thegeoshould not be obligated to evaluate the
credibility of the detainee, and then play doctor to accommodate that asserted need by deciding
to let the detainee self-medicate. The detasdak process right is to necessary medical
diagnosis andtreatment; it is not to be supplied by the @ with drugs of the detainee’s
choosing. The officer, after all, has no way to kneith certainty whether the detainee really
needs the medication, what the medicatiofyés or whether the medication could be
dangerous or abused. Indeed, when the ofiiicire baseball hat took it upon himself to help
Rasmussen by trying to retrieve medication fitoen apartment, he was taking some risk to

himself and potentially to her healthlbeit for beneficent purposes.
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Thus, the only action thgolice are obligated to takgoon a detaineeassertion of
medical needs is not to fetch the detainee’sretai medication, but to obiethe intervention of
a qualified medical professional as quickly as detainee appears to need it, so that the
professional can decide whatdo. This, Rasmussen emphatly did not want. Her own
testimony was that she did not want the police ke teer to the hospital and she did not in fact
go to the hospital once she was released twold&ss Her testimony was clear that she believed
that she did not need the evaluation becausdethshe could handle her condition on her own,
and indeed, despite her currerdiois that she suffered for seMareonths after her release in
stabilizing her blood sugar, she chose noe®a doctor concerning hssues until six months
after her releas®.The police were thus faced with aaleee who did not want to see a doctor,
and yet bringing her to see a tlmcwas the only proper action thtae police could have taken.
Given this scenario, defendamsthis case cannot be saidhave acted with reckless
indifference. At the very leaghe facts here compel the ctusion that the officers would be

protected by qualified immunity.
VI

In plaintiffs’ amended complaint, Rasmussdleged that defendants had subjected her to
intentional infliction of emotionadlistress by beating and shooting Ivan in front of her. Now that
defendants have challenged that theory @irtinotion for summary judgment, Rasmussen has
advanced an entirely different theory — thdeddants’ alleged denial of medical treatment to
Rasmussen constituted intentioimdliction of emotional distressRasmussen is not entitled to

assert an entirely new theory of claimojpposition to a motion for summary judgment. See

8 Rasmussen testified that when she was released, I felt | knew more about my own condition than another doctor.
... I did not want to go sit in a hospital for, | don’t know how many hours, so | was just trying to get [my blood
sugar] down by myself . ... So basically | don’t believe in hospitals.”
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Brown v. Hendersgr257 F.3d 246, 252 (2d Cir. 20Q0Jackson v. Onondaga Counbg9 F.

Supp. 2d 204, 219-20 (N.D.N.Y. 2008); Smith v. P.O. Canine Dog Chas, Shield Noldl 02

Civ. 6240, 2004 U.S. Dist. LEXIS 19623, at *38 (\DY. Sept. 28, 2004)collecting cases).

Even if the Court considered the new claitails for the same reasons as Rasmussen’s
medical treatment due process claims. Husfin this record simply will not support a
conclusion that defendants intended to causeakiessly disregarded the substantial probability

of causing severe emotional distress. Se#o v. Fleishmanl64 F.3d 820, 827-29 (2d Cir.

1999). In addition, Rasmussen has the same inataligentify any particular defendant for her
intentional infliction claim that she has withrheedical treatment due process claim. Finally,

an intentional infliction claim is a gap-filling ca@ of action meant to address those few areas of
outrageous anti-social behawinot addressed under apther cause of action. Skore v.

City of New York 219 F. Supp. 2d 335, 339 (E.D.N.Y. 2002). The fact that Rasmussen cannot

prevail on her medical treatment due procegsnctibes not permit her to advance an intentional
infliction claim for the purposes of curing her aédincies under an already recognized cause of

action. _Seéd.; Fischer v. Maloney43 N.Y.2d 553, 557-58, 402 N.Y.S.2d 991, 992-93 (1978).
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CONCLUSION

Defendants’ motion for partial summary judgrhes granted except as to lvan’s claims
of excessive force. Defendant Officer Mahpiedismissed on consent. The matter shall

proceed to trial on the remainictaims as previously schedul&d.

SO ORDERED.

Signed electronicallfgrian M. Cogan

u.S.D.J.

Dated: Brooklyn, New York
February 2, 2011

° Defendants also challenge many of plaintiffs’ theooiesjualified immunity grounds, some instances of which
have been mentioned above. Qualified immunity requite® atep inquiry, in eithesrder, one step of which is

the determination of whether issues exists thaaimfiff’'s constitutional rights have been violated. earson v.
Callahan 555 U.S. 223, 129 S. Ct. 808, 816 (2009); Tr&&8 F.3d at 97. To the extent the Court has found above
that no constitutional violations have occurred, it follows thatofficers are also protected by qualified immunity.
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