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JOHN GLEESON, United Stas$ District Judge:

This is the second round of summary juggitmotions in this case. In the first
round, all motions were denied basedlwa insufficiency of the recordSeeMemorandum and
Order,Hillside Metro Assocs., LLC yPMorgan Chase Bank, Nat'l Ass’'No. 10-CV-1772
(JG) (SMG), 2011 WL 5008368 (E.D.N.Oct. 20, 2011) (ECF No. 53)Hfiliside I"). The
parties resumed discovery and here agaiasesmove for summary judgment based on a more
developed factual record.

This opinion assumes familiarity with the facts and analysis laid dtitigide .

In summary, this case involves a single claim for breach of contract by Hillside Metro
Associates, LLC (“Hillside”) against JPMorg&mhase Bank, National Association (“Chase”).
Hillside’s claim derives from a lease (“Hillsidedse” or “lease”) it originally entered into with
Washington Mutual Bank (“WaMu”). After the lease was executed, WaMu was declared
insolvent. The Federal Depobitsurance Corporation (“FDICWas appointed receiver for
WaMu and assumed all assets and liabilitietheffailed bank. The FDIC then entered into a
contract with Chase that assigned in a whoteteahion the bulk of WaMu's assets to Chase,
with a few specified exceptions.

The key question addressed by these cross-motions for summary judgment is
whether the Hillside lease was among those assets transferred to Chase by the FDIC. If so,
Chase is liable to Hillside for itenant obligations under the leagcluding rent payments. If
not, then both Chase and the FDIC lawfuipudiated the lease and Hillside has no remedy.
The FDIC (which intervened in the case asphttive real party iimterest) and Chase have
jointly moved for summary judgment, asserting tlaata matter of law, Chase did not assume

the lease; Hillside has cross-moved for sumnmaalgment on the same issue, contending that the



lease was assumed. For the reasons stated below, | conclude as a matter of law that Chase
assumed the lease from the FDIC and accordingly grant Hillside’s motion for summary judgment
on the question of liability. The motion forrmmary judgment filed jointly by the FDIC and
Chase is denied.
BACKGROUND

A Facts

On or about May 15, 20d&Hiillside and WaMu entereidto the Hillside lease for
a piece of real property located at 216-20 kti#sAvenue in Queens, New York (“Hillside
property” or “property”). The lease providedttHillside would lease the property to WaMu for
a period of ten years, with options for reneasadl for early termination. Defs.” 56.1 Stmt. 7 9
(ECF No. 65); Lease 88 1.01, 35.01, 38.01 (Smith,ec A, ECF No. 69-5). At the time the
lease was executed, a 4,300-sqiaat building already existeon the property. Defs.’ 56.1
Stmt. § 17. The building had been used as a Blockbuster Video store. Pl.’s 56.1 Stmt. § 17
(ECF No. 70). The lease autimed WaMu to make extensivenovations to the property to
prepare it for use as a bank brandsz. Defs.’ 56.1 Stmt. § 17; Lease 8§ 6.01. In particular, the
lease permitted WaMu to construct one or more automated teller machines; to build a drive-
through window; and to remove a portion of tear of the building.Lease § 6.01(b)(i).
Attached to the lease was@oncept Plan” depicting a fullgonstructed, operational bank

branch.Id. Ex. A.

! Although the parties agree in their Rule 56 At&nents that the leagms executed on April 30,

2008,seeDefs.’ 56.1 Stmt. 1 9; Pl.'s 56.1r8t 1 9, sometimes the parties refer in their papers to the lease’s having
been executed on May 15, 2008. In the version of the fdad by Hillside, the cover page of the lease is dated
April 30, 2008, while its signature pages indicate that & signed by WaMu on April 29, 2008, and by Hillside on
May 15, 2008.SeelLease at 2, 53-54 (Smifbec., Ex. A, ECF No. 69-5). Inehversion of the lease filed by Chase
and the FDIC, the cover page has been altered to read May 15, 2008, while the signature pagemaecSie

Lease at 1, 51-52 (Schoppe Dec., Ex. B, ECF No. 65/8@he of these anomalies affects the outcome of the
motions before me.



On September 25, 2008, WaMu was declared insolvent and the FDIC was
appointed to serve as WaMu’s raggi Accordingly, as of thatate, all of WaMu'’s assets and
liabilities, including the leasayere taken over by the FDIGeel2 U.S.C. § 1821(c).

On the same day, the FDIC entered at@urchase and Assumption Agreement
(“PAA") with Chase. SeePAA (Smith Dec., Ex. G, ECFd 69-11; Vogel Dec., Ex. A, ECF
No. 65-30). With certain specified exceptionsctton 3.1 of the PAA transferred to Chase “all
right, title, and interest of thReceiver in and to all of the sets (real, personal and mixed,
wherever located and hower acquired)” of WaMu.ld. § 3.1.

Section 3.5 of the PAA specified the exceps to the wholesale asset transfer of
Section 3.1, providing that Chasies not purchase, acquire or assume . . . under this
Agreement the assets or Asédisted on the attached Schedule 3.8” § 3.5. Among those
assets listed in Schedule 3.5 as specifically exednfpom the automatic transfer were “leased
Bank Premises.'ld., sched. 3.5. The PAA defined “Bank Premises” as:

the banking houses, drive-in bankifagilities, and teller facilities

(staffed or automated) togetheith appurtenant parking, storage

and service facilities and structurannecting remote facilities to

banking houses, and land on whtble foregoing are located, that

are owned or leased by the FdilBank and are occupied by the

Failed Bank as of Bank Closing.

Id., art. I.
Section 4.6 of the PAA gave Chase a 99-dation to accept or decline to accept

assignment of “any or all leases for leased Bank Premises§ 4.6(a)’ Any lease that was not

assumed by Chase within the 90 days would remvdinn the control of the FDIC as receiver.

2 The PAA defines “Assets” with a capital “A” tnean “all assets of the Failed Bank purchased

pursuant to Section 3.1.” PAA, art. I.

3 Schedule 3.5 reinforced the existence of this option, providing in subsection (3) that “certain
assets not purchased” included “leased Bank Premises . . . ; provided, that the Assuming Bank does obtain an option
under Section 4.6, Section 4.7 or Section 4.8, as the case may be, with respect thereto.” PAAS&)hed. 3.
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Pursuant to 12 U.S.C. § 1821(&#je FDIC, within a@asonable period after its appointment as
receiver for WaMu, could repuatie any lease to which WaMuas a party as long as it
determined, within its discretion, that such Eass burdensome, and that its repudiation would
promote the orderly adminrstion of WaMu'’s affairs.

Both Chase and the FDIC purporteditoely repudiate the Hillside lea$e.
However, on March 9, 2010, Hillside sent a letter to Chase in which it argued that Chase had
automatically assumed the lease under the PAA § 3.1. Hillside declared Chase in default of the
lease and demanded that Chase remeslpuinported default within ten days.
B. Procedural History

On April 21, 2010, Hillside commenced this action against Chase, seeking
damages for breach, abandonment and/or repudiattithe lease plus attorneys’ fees. Compl.
(ECF No. 1). On July 7, 2010, the FDIC movedntervene pursuant to Fed. R. Civ. P. 24 as
the real party in interest; the unopposed motios granted on July 12, 2010. (ECF No. 9.) On
October 20, 2011, this court denied the first roahgummary judgment motions in this case.
See Hillside (ECF No. 53). On March 19, 2012, thelECand Chase jointly filed the instant
motion for summary judgment. (ECF No. 64.) On April 2, 2012, Hillside opposed the
defendants’ motion and cross-maovier summary judgment. (EQWo. 69.) Oral argument on

the motions occurred on April 12, 2012.

4 Chase informed the FDIC December 2008 that it did not wishhassume the lease, and Chase

informed Hillside of the same by letter dated January 2, 2009. By letter dated April 19, 2009, the FDIC informed
Hillside that it had decided to disaffirm the lease purst@it statutory authority. The letter stated that Hillside
would be entitled under the leamed under 12 U.S.C. § 1821(e)(4) to all rectruing before the date of the letter,
and that the FDIC's obligations uaidthe lease on behalf of WaMu would terminate as of that date.
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DISCUSSION

A. Legal Standards

A motion for summary judgment pursuantied. R. Civ. P. 56 should be granted
only “if the movant shows that there is no genudspute as to any material fact and the movant
is entitled to judgment as a matter of law.” FedCR. P. 56(a). A fact iSmaterial” within the
meaning of Rule 56 when its resolution ght affect the outcome of the suit under the
governing law.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A dispute over
such a fact is “genuine” “if the evidence is sticht a reasonable jury alal return a verdict for
the nonmoving party.ld. When applying this standard, tbeurt must “resolve all ambiguities,
and credit all factual inferencésat could rationallype drawn, in favor of the party opposing
summary judgment.’Brown v. Hendersqr257 F.3d 246, 251 (2d Cir. @D) (internal quotation
marks omitted).

The touchstone of my intergtation of the PAA is the intent of the parties to the
contract — here, Chase and the FD@&eenfield v. Philles Records, In®8 N.Y.2d 562, 569
(2002) (“The fundamental, neutral precept of cacitinterpretation is that agreements are
construed in accord withe parties’ intent.”j. “The best evidence of what the parties to a
written agreement intend is whaiey say in their writing.”ld. (internal quotation marks
omitted);see also Niagara Frontier Transp. Auth. v. Euro-United Gofp7 N.Y.S.2d 174, 176

(4th Dep’t 2003) (“When interpretina written contract, the court shdgive effect to the intent

5 | applied New York law to interpret the PAA in my previous opinion in this case, and the parties

here provide no reason why | should not do so agdowever, even if | were to apply federal common lsge,

e.g, GECCMC 2005-C1 Plummer Street Office Ltd. Rarship v. JPMorgan Chase Bank, Nat'| As$i1 F.3d
1027, 1033 (9th Cir. 2012) (holding that federal common law governs interpretation of the PAA), inaoatfct
my analysis, because | interpret theAP@ccording to its unambiguous plaireaming, which is a universal precept
of contract interpretationSeeRestatement (Second) of Contracts § 202(3)(a) (2011). Moreover, even if federal
common law governs the question of whether the lease was assigned under the PAAriNaw Yoverns the
guestion of whether Chase and Hillside are in prigftgstate as a result of that assignm&we Hillside 12011

WL 5008368, at *6 n.9 (“Hillisde’s claim of privity is based in New York law. Even if the PAA’s choice of law
provision is given effect, federal common law would gpapily to determine whether Chase assumed the lease.”).

6



of the parties as revealed betlanguage and structure oétbontract . . . .” (quotation
omitted)). Thus, where the language of the PAAnambiguous on its face, it must be enforced
according to the plain meaning of its tern@reenfield 98 N.Y.2d at 569W.W.W. Assocs. v.
Giancontierj 77 N.Y.2d 157, 162 (1990) (“[C]lear, comtsenritings should generally be
enforced according to their terms . . . .").
B. Whether the Lease Is for “Bank Premises”

The parties agree that the casaswon whether the lease was for “Bank
Premises.” As noted above, the PAA defines “Bank Premises” as:

the banking houses, drive-in bankifagilities, and teller facilities

(staffed or automated) togetheith appurtenant parking, storage

and service facilities and structur@mnnecting remote facilities to

banking houses, and land on whtble foregoing are located, that

are owned or leased by the FdilBank and are occupied by the

Failed Bank as of Bank Closing.
PAA, art. I. Itis undisputed that the “Fall®ank” is WaMu, “Bank Qising” is the close of
business on September 25, 2008, and WaMu had I&aesétillside property as of that date.
Therefore the parties’ dispute boils down to vileetthe property contains a “banking house” and
whether WaMu “occupied” the property as of September 25, 2008.

The parties agree thattlie property qualified as a “Bank Premises,” then Chase
did not assume the lease, and the FDIC legaiydmted it, and thereforeeither is liable to
Hillside. On the other hand, the parties agree that if the propenhotiphalify as a “Bank

Premises,” then Chase assumed the lease asfpaetwholesale asset transfer provided for in

Section 3.F and Chase is liable to Hillside under the lease.

6 If the lease is not for “Bank Premises,” then lisfan the category of “Other Real Estate,” which

the PAA defines as “all interests in real estate (other Baank Premises and Fixtures), including but not limited to
mineral rights, leasehold rights, condominium and cooperative interests, air rights and denttagts that are
owned by the Failed Bank.” PAA, art. |. The parties atiiaeif the property is “Other Real Estate,” then Chase
assumed the lease as part of the wholexsdet transfer provided for in Section 3.1.
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| am not writing on a blank slate here. lyalysis of the facts before me is
strongly circumscribed and guided by my prior summary judgmentarpin this casdilillside
I. In particular, although Chase and thdERepeatedly exhort me to find thertylease that
WaMu entered into for theurposeof establishing a bank branch qualifies as a leased Bank
Premises, my prior opinion alraconsidered and rejected tlcanstruction of the PAA. In
Hillside I, | wrote:

Chase argues that the lease was for Bank Premises because “the

entire purpose of the lease wasWaMu to operate a retalil

banking house,” but the argumeghores the clear language of the

PAA. Bank Premises include “banking houses, drive-in banking

facilities, and teller facilities... , and land on which the foregoing

are located.” Accordingly, in der for land to qualify as Bank

Premises, there must be a banking house, drive-in banking

facilities, and/or teller failities located upon it.

Hillside 1, 2011 WL 5008368, at *10 (inteal citations omitted).

Nor am | alone in concluding that theambiguous language of the PAA itself
makes the characteristics of thleysical structure prest on the property relant to the question
of whether a lease is one for “Bank Premisesd that a mere intent to house a bank branch on
the leased property in the future — however eathesintent or detailethe plan — is not enough
to convert that property into a Bank Premises296 at 71, L.L.C. v. JPMorgan Chase Bank
No. A-09-CA-576-SS, 2009 WL 3784347 (W.D. Té&lov. 9, 2009), the district court held,
when confronted with an exhibit showing anctaitectural plan of what was proposed to be
constructed on the land covered by the Lease”:

The Court wholly agrees with MMercer that had WAMU ever

built all it proposed to build — including a banking house, drive-in

banking facilities, and telling fdtties — on the land, the Lease

would no doubt be a Bank Premises lease. But, because it is

undisputed not an iota of whwas planned was actually
constructed, and none of the pladrsructures existed (much less



were occupied by WAMU) on the gaf the closing, his exhibit
was irrelevant.

Id. at *5; see als&killman-Eastridge, Ltd. v. JPMorgan Chase Bank, Nat'| Agdtn 3:09-CV-
01988-M, 2011 WL 4528391, at *6 (N.D. Tex. Seff, 2011) (“To determine if the property
was ‘Bank Premises’ under the PAA, the Court must focus adhelgharacteristics of the
physical structure on thetl@as of September 25, 2QG8d 2) whether the structure was
‘occupied’ on that date.” (emphasis adde&) Partners Hulen, LLC v. JPMorgan Chase Bank,
Nat’l Ass’'n No. 3:10-CV-437-B, 2011 WL 2923971, at#8.D. Tex. July 21, 2011) (“In order
to qualify as ‘Bank Premises’ under the PAA, :ane or more of the “foregoing” structures
must be physically on the land, and WAMU musténahysically occupiethose facilities on the
date of closing.” (quoting Memorandum Opinion and Order aEktel Willowbrook, LLC v.
JPMorgan Chase Bank, Nat'| Ass’No. H-09-2988 (S.D. Tex. July 11, 20§)1 Weichsel Farm
Ltd., Partnership v. JPMorgan Chase Bank, Nat'l AsBlo. 3:09-CV-00672-L, 2012 WL
1033514, at *8 (N.D. Tex. March 28, 2012) (“[A] propeading of the PAA requires WaMu not
only to have taken possession of the land, but alsatfieast one of the structures described in
the PAA’s definition of Bank Premises to béstantially completed when [WaMu] closed.”
(quotingSkillman-Eastridge2011 WL 4528391, at *7)). Accordity, merely executing a lease
with the intent to use the propgds a bank branch is not alasgficient for the lease to qualify
as one for Bank Premises under the PAA.

The record evidences that despiteMués intention toconvert 216-20 Hillside
Avenue into a bank branch, as of September 25, 2008, no such conversion had yet taken place.

The building on the lot remained a vacant Blockbuster Video store. Hillside has provided the

! The opinion irExcel Willowbrooks unpublished but is available on the docket of this c8se.
Pl.’s 7/14/11 Notice Supplemental Auth. Ex. A (ECF No. 47-2).

8 Counsel for the FDIC informed me at caajument that the FDIC has since changed the
definition of “Bank Premises” in its standard PAAexpressly embrace this more comprehensive definition.
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court with a photograph of the property takeound March 2009, which its managing agent
swears to be a fair and accurate representation of the property as of September 25, 2008.
Corroon Supp. Dec. 1 16 & Ex. B (ECF No. 69-1, 69-2). The photograph shows a vacant
building with an awning that reads, “Rlkbuster Video,” on at least two sidds., Ex. B.
Lettering printed on the window promises, “We Delivéd® There is no evidence of any
construction, renovation, demolition, or alteratadrthe building structure since Blockbuster
Video vacated it.

Chase and the FDIC’s own description of the state of the property on September
25, 2008, is as follows:

WaMu and/or its agents undertooértain actions to ready the
property for opening as a bank brancThese actions included: (1)
hiring an architect to perform amspection of the Leased Property;
(2) initiating the process to obtain a building permit for the certain
“Drive-Thru Renovations” desdred above, and seeking and
receiving information from Plaintiff to assist with same; (3)
obtaining a copy of the building plans for the Leased Property in
order to assist its architectpmeparing bank branch plans; (4)
arranging for its contractors to meet with Plaintiff's agents in
connection with its proposed cansction work; (5) requesting an
asbestos abatement certificate, whichequired to be filed before
obtaining a building permit and/or commencing any demolition;
(6) causing its agent to transfer the utilitites in WaMu’s name,
where they remained during WaMu’s occupancy; (7) causing
insurance to be obtained on the Leased Premises; and (8)
maintaining a physical presemon the property by running
electrical heaters.

Defs.’ Memo. at 5 (ECF No. 663ge alsdDefs.’ 56.1 Stmt. ] 48

o Although the photograph is in black-and-whitee FDIC and Chase admit that the Blockbuster
Video paint colors remained on the building as wekeDefs.” Memo. at 9.

10 Hillside disputes many of these fac&eePl.’s 56.1 Stmt.  40. However, | am not permitted to
resolve factual disputes in a summary judgment mofidrerefore, for purposes of deciding Hillside’s motion, |
accept the version of the facts adeed by Chase and the FDIGee Heyman v. Commerce & Industry Ins, Co.

524 F.2d 1317, 1320 (2d Cir. 1975) (“[W]hen the court considers a motion for summary judgment, it must resolve
all ambiguities and draw all reasonable inferences in favor of the party against whom summary judgment is sought .
... (quotingUnited States v. Diebold, In869 U.S. 654, 655 (1962) (per curiam))).
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It is apparent from this descriptitimat no construction, n@vation, demolition, or
other physical conversianf the property had yet begun. Tlaets — as presented by Chase and
the FDIC themselves — at most show a leasaric@mpty building structure plus an intent to
convert it into bank house. But, as laid dobee, a mere intent to @she building as a bank
branch — even a particularizedent supported with detailedditectural plans — is not enough
to render the property a “Bank Premises,” whereonet iota of the deiled architectural plans
was actually undertakersSee Skillman-Eastridg@011 WL 4528391, at *5.

CONCLUSION

Because | conclude that the Hillsittase did not constitute “leased Bank
Premises,” as of September 25, 2008, the lease was automatically assumed by Chase through
Section 3.1 of the PAA. Accordingly, Cleais liable under the lease to Hillsitte The parties
are encouraged to come to an agreement rieggiite appropriate amount of damages and to

apprise the court of the statustloét effort on or before June 11, 2012.

1 Because | conclude that the Hitle property did not contain atdéng house as of September 25,

2008, | need not decide whether WaMu “occupied” the property within the meaning of thasRASeptember 25,
2008. | note that my prior opinion required an element of physical occupancysfp gaioccupancy requirement,
see Hillside | 2011 WL 5008368, at *12, and | am dubious wkethe presence of WaMu's space heaters on the
property by April 2009 satisfies this requireme8eeDefs.’ 56.1 Stmt. { 40; Pl.’s 56.1 Stmt. T 40; Gillman 4/8/09
Email (Smith Dec., Ex. K, ECF No. 69-15). However, | need not speculate on this question, becdefigttba

of Bank Premises is in the conjunctive: it expressly requires both a banking stamnctoupancy.

The remaining arguments raised by the FDIC anas€lieserve only cursory mention. First, they
argue the lease was a liability, rather thamsset, and was not assumed through the P2¢eDefs.” Memo. at 21-
23. This is wrong for two reasons. First of all, theARAearly treats leases as asséy specifically exempting
leased Bank Premises in Schedule 3.5 filoewholesale asset transfer of Set®.1. And furthermore, even if the
lease were a liability, the PAA trangfed all of WaMu's liabilities to Chase in a wholesale fashion, as \8elé
PAA § 2.1 (“[T]he Assuming Bank expressly assumes . . . and agrees to pay, perform, and discharge, all of the
liabilities of the Failed Bank which are reflected on the Baotd Records of the Failed Bank as of Bank Closing . .
.."); see also id.sched. 2.1 (specifying “[c]ertain [l]iabilitigs]ot [a]ssumed,” without mentioning leases).

Second, the FDIC and Chase claim that thistat was initiated by Hillside’s managing agent
without Hillside’s authorizationSeeDefs.” Memo. at 23-24. Hillside has submitted sworn declarations from both
Hillside's managing agent (Robert Corroon), and the teuste trust that is a member of Hillside (Richard
Zirinsky) — the same person who signed the Hillside lease on behalf of Hil&é#€orroon Supp. Dec. (ECF No.
69-1); Zirinsky Dec. (ECF No. 69-33pe alsd_ease at 53-54. Both swear thtllside authorized the lawsuit.
Accordingly, | find the contention that the lawsuit was unauthorized to be meritless.
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So ordered.

John Gleeson, U.S.D.J.

Dated: May 9, 2012
Brooklyn, New York
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