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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MOMCILO LAZIC,

Plaintiff, : MEMORANDUM
DECISION AND ORDER

-against- : 10 Civ. 1824 (BMC)
DORIAN OWNERS, INC., JOSEPH E.
TANTILLO and JONATHAN TANTILLO,

Defendants.

COGAN, District Judge.

Before me is defendants’ motion to vaddie Clerks’ entry of default against them.
Plaintiff Momcilo Lazic instituéd the instant action under therHaabor Standards Act (FLSA)
and New York State Labor Law, claiming tlisgfendants Dorian Owners Inc., Joseph E.
Tantillo, and Jonathan Tantillo — Lazic’s emypérs — paid him less than minimum wage and
failed to pay him overtime wages. Plaintiff senesth defendant and filed proof of service with
the Court. The Clerk enterel@fault against defendants longesiftheir time to answer had
expired.

Two weeks after default was entered agaimsm, defendants filed an answer to the
complaint and moved to vacate the default. Taegswer offers general denials of the allegations
and states two affirmative defensdhlat they were not engagediimerstate commerce and that
plaintiff is an exempted employee under federal state law. In the one-page letter motion
submitted with the answer, defendants arguettieatdefault should be vacated because they

were never served with the complaint and thatise was inadequate. dtiff opposes vacatur,
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claiming that neither defendant’s motion nor tteiswer discloses a meritorious defense to the
action and that defendants have failedetout the presumption of good service.

Rule 55(c) of the Federal Rules of Civil Pedare, provides that a court may set aside an
entry of default for “good cause.” As this langaeasuggests, "[t]he dispositions of motions for
entries of defaults . . . are léft the sound discretion of a distradurt because it is in the best
position to assess the indilal circumstances of avgin case and to evabeahe credibility and

good faith of the parties.” Enron Oil Corp. v. Diakuhd@ F.3d 90, 95 (2d Cir. 1993). The

scope of this discretion, howeyes limited by the Second Cirdis “oft-stated preference for
resolving disputes on the merits.” l8levertheless, the Couras recognized that default
procedures “provide a useful remedy when a litigant is confrdatesh obstructionist adversary.
Under such circumstances thgsecedural rules play a constructive role in maintaining the
orderly and efficient admistration of justice.”_Idat 96.

To maintain the balance between the twampeting interests, th@ourt has instructed
district courts to consider, along with other walet factors,“(1) whethrethe default was willful,
(2) whether setting aside tdefault would prejudice the wérsary; and (3) whether a
meritorious defense is presented.” dt96. These factors are applmore rigorously after a
default judgment has been entered against defendants.

Although the default has not yet reachesl sbcond step of thocess — no default
judgment has been entered against defendandgelihe to vacate it. By providing affidavits
that attest to the service of process eftbrporate defendant (by serving the New York
Secretary of State) and of the individual defenigddby serving them in their place of business),
plaintiff has satisfied the applicable service requirements.F8aeR. Civ. P. 4(e)(1); N.Y. Bus.

Corp. Law § 306; N.Y. C.P.L.R. § 308.



Defendants nonetheless dispute that theyweer served. Ft, they overlook
N.Y. C.P.L.R. 8 308(4) — which allows service to be effectuatedaiduals by affixing and
mailing the summons to their dwellimg place of business — and claim that they never lived at
the location where service was made, and instesad only “employees of the managing agent
of that building.” Somewhat contradictorily,fdadants explain their eventual knowledge of the
lawsuit by their receipt of a tioe of appearance that “was dropped off” at the very same
building. Second, by claiming that they alsver received the summons on the corporate
defendant, defendants seem to suggest that #itheffidavit regarding service of that defendant
was false or the office of the New York Statctary of State never mailed them the summons
and complaint.

Despite the dubiousnesstbése allegations, had defendaaotfered submissions of any
evidentiary weight, | might have been inclirntechold a hearing for at some of defendants’
claims of inadequate service. But defenddrgtve presented nothing more than an unsworn
letter. | therefore have no bador finding inadequate service.

Applying the factors set obily the Circuit, and mindful of the harsh and disfavored
remedy of default, | find that vacatur is notrvemted. First, given the timing of the motion —
only two weeks after the Clerk entered defaultrbate than seven months after defendants were

served — | find that defendants likely “made a strategic decision to default.” American Alliance

Ins. Co. v. Eagle Ins. C®2 F.3d 57, 60 (2d Cir. 1996%econd, granting vacatur would

prejudice plaintiff. In this FLSA action, plaintif’ability to prove liability will likely turn on his
recollection — and the credibiliyf that recollection — of thhours he worked during certain
weeks. Defendant’s delay may have well led fading of his memories. Thus, this is not a

case where “[defendants’] [d]glatand[s] alone.” _EnrgriO F.3d at 98. Finally, defendants



have not presented any “evidence beyond conclugamals” or offereaffidavits to rebut
plaintiff's allegations._Id.Their affirmative defenses mereadgntradict the &gations without
providing any facts that “if mven at trial, would constita a complete defense.” Id.herefore, |
find that the interest of arffieient administration of justiceutweighs the harsh remedy entered
against defendants.

For the reasons provided above, defend48}dviotion to Vacate Default is DENIED.
Plaintiff is directed to file his motion fatefault judgment, including proof of damages, by
February 11, 2011. Defendants shall havd &ebruary 26, 2011 to submit any opposition to
plaintiff's proof of damages,ra the Court will then determine wther the inquest will proceed

on submission or at a hearing.

Signed electronicallf8rian M. Cogan

U.S.D.J.
Dated: Brooklyn, New York
Januan?9,2011



