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Ersilia Galloseekgeview, pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3), of the
Commissioner of Smal Security’s denial ofierapgication foraperiod of disability and
disability insurance benefitsTheparties have crossioved for judgment on the pleadings.
heard oral argument deptember 3@010. Because the Commissioner’s decision is not

supported by substantial evidence in the redodénythe Commissioner'motion grant Gallo’s

motion and remand for further proceedings.
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BACKGROUND

OnAugust 6, 2007Gallofiled an application for disability and disability
insurance benefitalleging thashe had been disabled since July 1, 206&r claim was
denied on December 14, 200Gallo requested and received a hearing before an administrative
law judge (‘ALJ”), at whichshe appeared and testified on March 2, 2009. Olan Dodd, an
impartial vocational expert, also testifiatlthe hearingThe hearing was held via
videoconference; Gallo was in Scranton, Pennsylvania, while the ALJ and Dodd were in
Charleston, West Virginia.

OnApril 15, 2009, the ALJ concluded th@allo was not disabled within the
meaning of the Social Security Aah the ground thahe retained the residual functional
capacity to perfornimited sedentary work as defined in 20 C.F.R. § 41§&6The Appeals
Council denied>allo’srequest for relew on February 26, 201faking theALJ’s adverse
decision thdinal decision of the Commissioneee DeChirico v. Callahari34 F.3d 1177,

1179 (2d Cir. 1998).
A. ThePlaintiff’'s Statements and Testimony

Gallo was born in 1955 and has a high school diploma. She worked as an
installment loan investigator frod®80 to 1990 and thereafter as an administrative assistant unt
July 2002. Shéaslived the majority of her life irPennsylvania, bighecurrently lives with
friends in New York City.Gallois divorced and has two grown children.

Gallo suffersfrom severeback and neck paidating from a slipandfall she
sustained at the age of 28. Her pain worsened throughout the 1990s and became deilitating

the early 2000s. She ceased working by 81162 because of her pain

1. Gallo filed a previous application for a period of disability and disabilityransze benefits on
August 23, 2006, which was denied on January 22, 2007. She did not appeal that denial.
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Gallo complairs of lowerback @in radiating down her legs, particularly on her
left side, as well as numbness and tingling down her left leg and side and wealrezss
extremities (including legs and hand$§jince her pain became debilitating her weight has
fluctuated wildly, and hedropped as low as 92 pounds. #mified that shes unable to sit or
stand for more than 15 minutes at a time, and must lie down frequently (approxinxatienes
during the course of an eight-hour work day).

Gallotestifiedthat her pain makesshunable to do many activities she had
previously enjoyed, such as crafting. She has trouble with the daily asteftlife,such as
cooking and hairdressing. Her social activity is nearly nonexistent. Shebeéedoeing
incapable of focusing ondks for sustained periods of time. She has diffic@ttyowing written
or oral instructions, and cannot lift weights over ten pounds.

B. Medical Evidence

Gallo has been diagnosed with scoliosis, fiboromyaliggenerative disc disease,
severalisc herniations, lumbar radiculopathy, degenerative disc disease of tizalcgrine,
cervical muscle pain and severe lumbar spinal stenosis. She has also beefotraateety, an
inability to focus for sustained periods of time or to follow written instructions amoldseof
depression and anger, aflwhich she says adue to the pain in her back and extremities.

Dr. Raj KataraGallo’'s treating physiciansaw her regularly between Januagy
2007, and October 25, 2007. An MRI taken on January 12, 2007 showed marked degeneration at
L5-S1 with severe foraminal stenosis, foraminal disc protrusion at L3-L4 veitket
levoscoliosis, multilevel degenerative spondyldsiteral and forainal disc herniations at L4-
L5 and chronic denervation of hiewer extremities (R. 237, 248.) On April 28, 2007, an MRI

study indicated “[d]egenerative changes of the cervical spiffi®.231.) Katara noted in July



2007 thatGallo was “unable to work secondary to [her] paifiR. 229), angrescribed several
pain medications, including Lyrica and Neurontin. Howe@allo had adverse reactions to the
drugs and could not continue to take them.

Gallo alsosought treatment from specialistisd physical therapistdn January
2006 she was examined by Dr. Robert E. Lutnick at Eastern Niagara Radiology anudekdhg
with “levo-rotary scoliosis in the mitimbar spine with degenerative narrowing of the L5-S1
interspace.”(R. 197.) In July 2006 she sdv. Timothy Collardat Excelsior Orthopedics, who
diagnosed her with chronic lumbar back pain, degenerative disc disease of thad pumebar
spine scoliosis. That month she undervaanMRIscanwhich indicated marked degeneration of
the L5S1 disc, severe foraminal stenosis, mild spondylosis at L.2-3-8B4 and L4-L5 with
foraminal protrusion. (R. 272.) Between January 2007 and March@&liymade 14 visits to
the Pocono Balance & Dizziness Center, where she was diagnosed with “camdidamnbar
myofascial pain [and] radiculopathy.” (R. 198 he physical therapy was ineffective and had
no impact on her pain levelld() In May 2007, on determining that Gallo’s condition would not
improve with physical therapgndthat shecould not tolerate long-term prescription pain
managemenDr. Katara referred her to D¥lartin Camins,a neurosurgical specialjgor a
surgical evaluation. Camins reported that Gallo suffered from foraminabggetsgnificant”
spondylosis, multiple disc herniations at L3, L4 and L5, and osteophytes withi the
neuoforamen. He concluded that she was not a candidate for sutagdrigcommendeshe
pursue “all conservative measuregR. 226.)

Gallo sought mental health treatment in March 2007 fromADlliam Van

Meter, a psychologist. She reported feeling very depressed and cryingntheq&he also



reported that she had family problems and had trouble sleeping. She was diagtitoseajor
depressive disorder and referred to a psychiatrist for medication. (R. 222-24.)

In May 2008, Gallo was in a car accident that aggravated her injuries. The doctor
who treated her after the accidewoted that she suffered from sciatica that had been made worse
by the accident, as well as cervical strain with sprain and fioromyalggaddctor also noted
tenderness and apm in her paraspinal muscles along the cervical spine and upper back, multiple
trigger points in her upper back and lower back tenderness with trigger points actosseher
and mid back. (R. 296.)

Prior to Gallo’s hearing)r. SidneySegal, a state agcy review psychiatrist,
reviewed Gallo’s records but did not personally examine her. He concluded that she had
depressive and anxiety disorders, and found that she was mildly impaired in dagydocial
functioning and concentrationS€eExhibit 11F, R. 283 (Report of Dr. Sidney Segalphe also
underwent a physical examinatiby Dr. SethurananMuthiah, the examining source of record.
Muthiah drafted a report and completed a questionnaire outlining Gallo’s residaabhal
capacity(*RFC’). Muthiah concluded that Gallo could stand and/or walk three hours during an
eighthour workday, had no limitation in sitting, and had no postural or environmental
limitations. He also concluded Gallo could lift and carry up to 20 pounds. (R. 275.)

OlanDodd, a vocational expert, was asked to opin@allo’s hearingn whether
a hypotheticaindividual limited to performing sedentary work and requiring a sit/stand option
would be able to perform Gallo’s past work. He said that such a person wouklatwe o
perform her past work, but that she would be able to perform other forms of sedentasyelor
as nonemergency dispatche(R. 50.) When asked whether the same hypothetical person

would be able to work if she were required to lie down six times during a work day, he



responded that “that would be too frequent, too extensive a time to complete normal kgrk tas
They may get a job, but they're not going to keep a job.” (R. 51.)
DISCUSSION

A. TheStandard of Review

To be found eligible for disability benefitGallo must show that, “by reason of
anymedically determined physical or mental impairm@htch can be expected to result in
death or which has lasted or can be expected téolagtcontinuous period of not less than 12
months,” 42 U.S.C. § 423(d)(1)(A), she “is not only unable tfheg previous work but cannot,
consideringher] age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economiy,”§ 423(d)(2)(A)? On review, the
guestion presented is whether @@mmissioner’'slecision to denpenefits issupported by
substantiatvidencean the record See42 U.S.C. § 405(gHalloran v. Barnhart 362 F.3d 28,
31 (2d Cir. 2004)ter cuiam). In deciding whether the Commissioner's conclusions are
supported by substantial evidence, a reviewing court must “first sptssif] that the claimant
has had ‘a full hearing under the Secretary's regulations and in accorddmiteweneficent
purpose of the Act’’ Echevarria v. Sec'y of Health & Human Seré85 F.2d 751, 755 (2d Cir.
1982) (quotingsold v. Sec'y of Health, Educ. & Welfak63 F.2d 38, 43 (2d Cir. 1972)).

The Social Security regulations direct a fstep analysis fogvaluating disability
claims:

First, the Commissiondgr considers whether the claimant is

currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a “severe

2. Work may be substantial evefritiis not full-time or if it generates less income or carries less
responsibility than previous employment. 20 C.F.R. § 404.1572. Work is dairitfis the kind of work usually
done for pay or profit, whether or not profit is realizetd” Activities such as household tasks, hobbies, therapy,
school attendance, club activities, or social programs are generally nateredsio be substantial gainful activity.
Id.



impairment” which significantly limits his physical or mental

ability to do basic work activities. If the claimant suffers such an

impairment, the third inquiry is whether, based solely on medical

evidence, the claimant has an impairment which is listed in

Appendix 1 of the regulatian If the claimant has such an

impairment, the [Commissioner] will consider him disabled

without considering vocational factors such as age, education, and

work experience; the [Commissioner] presumes that a claimant

who is afflicted with a “listed” impament is unable to perform

substantial gainful activity. Assuming the claimant does not have

a listed impairment, the fourth inquiry is whether, despite the

claimant’'s severe impairment, he has the residual functional

capacity to perform past work. Fihglif the claimant is unable to

perform his past work, the [Commissioner] then determines

whether there is other work which the claimant could perform.”
DeChirico, 134 F.3cat1179-80 (2d Cir. 1998)nternal quotation marks omittedeealso20
C.F.R. 8 404.1520. The claimant bears the burden of proof in the first four steps, the
Commissioner in the lasGee GreetYounger v. Barnhart335 F.3d 99, 106 (2d Cir. 2003).
B. Analysis

The ALJfollowed the five-step procedure outlined abotte detemined that
Gallohadnotengaged in substantial gainful activiiynceJune 15, 2005, and thstte was
unable to perform past relevant work through the date on which she was last iDao@aijer
31, 2007). (R. 14.He determined that she hagkvere impairmest’ of the musculoskeletal
system, specificallgcoliosis of the spine, degenerative disc disease of the lower spine, lumbar
disc herniations, lumbar radiculopathy, degenerative disc disease of thalcgpine, lumbar
spinal stenosis, cervical eele pain, and fiboromyalgiald() He evaluated her impairments
under Section 1.00 of the Listing of Impairments for disorders of the musculobkg#téam, 20
C.F.R. § 404 subpt. P. app. 1, and found that these conditions argtabthe criteria fasuch
disorders undegither20 C.F.R. 8 404.1525 or 20 C.F.R. § 404.15X.10.) Because her

previous relevant work experience would not allow for a sit/stand option, the ALJ detdrmi



that Gallo was without theesidual functional capacitp performtheduties of an administrative
assistant (Id.) At the fifth step, the ALJ concluded th@allo was not disabled under the Social
Security Act becausghe retained the residual functional capatityerforma limited subset of
the statutory range of “sedany work.” R. 23-24.) See20 C.F.R. § 416.967(4" Sedentary
work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying
articles like docket files, ledgers, and small tools. Although a sedentary jdimisddas one
which involves sitting, a certain amount of walking and standing is often nec@ssaryying

out job duties).

1. Procedural flaws irthe ALJ’s Decision
a. Failure to develop the record

An ALJ conductinganadministrative hearing has an affirmative duty to
investigate facts and develop the record where necessary to adequately asssssfibre b
granting or denying benefitsSee20 C.F.R. 8§ 416.1400(b) (expressly providing that the Social
Security Administation “conduct the administrative review process in an informal, nonadversary
manner”);Sims v. Apfel530 U.S. 103, 11@41 (2000) (“Social Security proceedings are
inquisitorial rather than adversarial. It is the ALJ's duty to investigatatiie and develop the
arguments both for and against granting benefits.Shigw v. Chater221 F.3d 126, 134 (2d Cir.
2000). Gallo correctlyargues that thALJ failed to develop the record enough to show that his
decision was supported by substantial evidence.

First, the ALJ held that the objective evidence indicated Gallo’s condition was not
disabling. However, he did not specify the objective evidence to which he refdrr.e2i3.X
Indeed, he weight of the evidengmints in the opposite direction: Gallo presented records of
years of diagnostic tests and doctor’s visits, all of wbigjectively indicated severe and
disabling injuries. She testified tonstant and debilitating pain, leading to batbhysical an@
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mental inability to do any sodf job. The ALJ also had a report from Gallo’s treating physician
indicating that she suffered from debilitating pain as a result of her medicaiaosnd

Second,lie ALJ failed to investigate areas where the record exposdiscts of
fact. For example,Dodd, the vocational expert, stated that an individual who fit Gallo’s version
of her capabilitiegrequiring an option to lie down several tingedayfor 15 minutes at a time)
would be unable to perform even sedentary work, but that an individual wibro Kluthiah’s
description of Gallo’s capabilitigsequiring only a sit/stand option) would be able to perform a
sedentary job.The ALJdid not mention the conflict in his opinion, and made no effort to
determine which description was correéts anotler example, there is substantial ambiguity
with regard tahe timing of Gallo’s loss of insuraneeat various points the record indicates that
her insurance expired in 2006 or 200Toinpare, e.g.R. 171with R. 46.) The exact dates on
which she wasmsured may bear on Gallo’s credibility to the extent the ALJ finds her less
credible because she failed to fill prescriptions or pursue aggressiveanéatriihis ambiguity
should have been clarified at the hearing.

b. Failure to doserve the Treating Phygsan Rule

Under the regulations, a treating physician’s opinion about a claimant’s
impairments is entitled tacontrollingweight' if it is “well [] supported by medically acceptable
clinical and laboratory diagnostic techniques and is not inconsistent with the otltansabs
evidence in [the] case record20 C.F.R. § 404.1527(d)(Xee also Schisler v. Sulliva® F.3d
563, 568 (2d Cir. 1993) (upholding these regulationBje Commissionemust set forth “good
reasms” for refusing to accord the opinions of a treating physician controlling wditgmust
also give “good reasons” for the weight actually gitethose opinions if they are not
considered controlling. 20 C.F.R. § 404.1527(d)%2E also Halloran v. Barnhar862 F.3d 28,

33 (2d Cir. 2004) (“We do not hesitate to remand when the Commissioner has not provided
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‘good reasonsfor the weight given to a treating physidids opinion and we will continue
remanding whemve encounter opinions from Aklhatdo not comprehensively set forth reasons
for the weight assigned to a treating physigampinion.”);Snell v. Apfel177 F.3d 128, 133 (2d
Cir. 1999) (“Under the applicable regulations, the Social Security Administratiogused to
explain the weighit gives to the opinions of a treating physician.”). When the Commissioner
does not give a treating physician's opinion controlling weight, the weign ¢p that opinion
must be determined by reference to: “(i) the frequency of examination andglie lesture, and
extent of the treatment relationship; (ii) the evidence in support of the opinioth€impinion's
consistency with the record as a whole; (iv) whether the opinion is from a sgipaiad (v)
other relevant factors.Schaal v. Apfell34 F.3d 496, 50@d Cir.1998) (citing 20 C.F.R. 8
416.927(d)(2)).

The ALJ's failure to giveDr. Katara’'s opinion controlling weight was erroneous.
Katarasaw Gallo regularly over an extended period of time,veamsthus in the best position to
makean assessmeanf Gallo’s residual functional capacityKatara extensively chartggallo’s
symptoms and repeatedly concluded that she was “temporarily totally disalife@43() The
ALJ criticized these reports as drawingictusions reserved to the ALJ. But even if the ALJ
chose to disregard Katara’s opinion as to Gallo’s disability status as emagapon the ALJ’s
own duties (R. 23he should have accepted the underlying medical observations that gave rise
to Katara’'sdetermination that Gallo was temporarily totally disabled, or offered aaredpn
as to why he chose not to do so. Instead, the ALJ summarily discaatBds<opinion as
against the weight of the evidence. This was an improper application of thegtpgatsician
rule. On remand, the ALJ should explain in detail the areas in which he found Katara’s opinion

to be against the weight of the evidence.
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The ALJ’s failure to describe what weight, if any, he chose to@iv&atara’s
observations was also erroneous. If he chose not to accept Katara’s obsersatmnsoding,
he should have undertaken the analysis requirétchgalin order to determine the weight
Katara’s opinions woultie given Instead, he asserted without explanatiat “Dr. Kat[a}a’'s
statement [that Gallo was disabled secondary to her disc herniations and peiohssstent
with the evidence of recofd(ld.) The ALJ’s failure tamake a finding on the weight to be
given to Katara’'s opiniowas also a violation of the tr@ag physician rule andecessitatea
remand See Schaall34 F.3d at 503 (“Because it is not entirely clear what legal standard the
ALJ applied, and because we find that the ALJ . . . failed to follow SSA regulationsmgauiri
statement of valid reassrfior not crediting the opinion of plaintiff's treating physicians, we
conclude that a remand is necessary in order to allow the ALJ to reweigh the evjdence

Also problematic is the ALJfailure to procure maRFCassessmeritom Katara
The ALJ rejeatd Katara’s opinion that Gallo was disabled on the ground that the ultimate
guestion of disability is reserved to the Commissioner. At the very least, fairmes to
mention the duty to develop the recerdequired the ALJ to inquire of Katatlae bases of his
conclusion. Butather than requesting an RFC assessiinemt Katara or indeedrom any of
the numerous specialists whose reports and notes are contained in the record sthegAtide
necessary questionnafrem Dr. Muthiah,an irternist who had examined Gallo only onc&e¢
Exhibit 10F, R. 273 (Report of S. Muthiah, M.D.)T[he ALJ explainedhe decision to credit
Muthiah’s opinions regarding Gallo’s residual functional capanitysingle sentence: “The
opinions of Dr. Muthiah are entitled to significant weight as they are supportbé byptire

evidence of recortl.(R. 23.) This is no explanation for the ALJ’s failure to request anch
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opinionfrom Katara or to request from Katara explanations of areas in which Katgpai®ons
might have deviated from the evidence of record

The ALJ’s failure tgoroperly apply the treating physician rule warrants remand.
On remand, the ALJ should considar Katara'sopinion, determine whether Katara’s opinion
is entitled to contrding weight, and, if not, set forth comprehensive reasons explaining the
weight to whichit is entitled. If appropriate, the ALJ should develop the record by segking
RFCassessmeritom Katara, as well asirther medical opinionsoncerning the effectfavork-
related stress oBallo’s back, neck, and psychiatric conditions.

c. No proper basis for@verse cedibility finding

In resolving whether plaintiff is disabled, the Commissioner must consider
subjective evidence of pain or disability testified yotheplaintiff.> The ALJ has discretion to
evaluate glaintiff’'s credibility, and “[i]f the ALJ's decision to ignore plaintiff's subjective
complaints of pain is supported by substantial evidence, then this Court must uphold that
determination.” Aronis v. BarnhartNo. 02CV-7660, 2003 WL 22953167, at *7 (S.D.N.Y. Dec.
15, 2003). However, the ALJ must set forth his reasons for discounting a plaintistauj
complaints with “sufficient specificity to enable [the district court] to decidetiadr he
determination is supported by substantial evidendéller v. Barnhart No. 02CV-2777, 2003
WL 749374, at *7 (S.D.N.Y. Mar. 4, 2003). A dispositive reason for the ALJ’s denial of
benefits was his opiniotimat Gallo’stestimony about the persistence and limiting effectseof
symptoms was not credible. (R. 22.) As explained below, | conclude tlatveisse credibility

determination isot supported by substantial evidence.

3. SeeDavis v. MassanariNo. 00CV-4330, 2001 WL 1524495, at *6 (S.D.N.Y. Nov. 29, 2001)
(“Statements about a claimant's pain cannot alone establish disabdiy;nhust be medical evidence that shows
that the claimant has a medically determinable impairment that could reasbeaxpected to produce the pain or
other symptomalleged.”). The medically determinable impairments that pro@adi®’s pain and disability are
well documented in the physicians’ reports she submitted.
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In making the finding that Gallo has no more than mild impairmesucral
functioning, the ALJ noted thafd]t the hearing, the claimant testified that she goes shopping
with her father every one or two weeks. She also reported talking to her aunt ‘one hinmesed t
aday.” (R.18-19.) The government wrote in support of its motion to uphold the ALJ’s
determination thafd]uring the March 2, 2009 hearing, plaintiff testified that she chatted on the
phone and on the computer with friends and family, especially her aunt, on a daily baSise
went grocery shopping with her 80 year-old father for about an hour every week or éeery ot
week.” (Government's Memorandum of Law (Gov't mena)2) In making the finding that
Gallo has no more than mild impairment in conducting the activities of daily living,lthe A
noted that fs]he reported watching television and doing crafts (decoupage). . . . She also enjoys
looking up information on the internet concerning crafts. She looks up new ways of doing things
in order to possibly teach one of her children.” (R. 18.) The government argued girttlae
passed the time watching television, reading books or the news on the internet, andaftsing cr
specifically decoupage.{Gov't mem. at 2 The ALJ’s opinion makes it clear that he
interpreted each of these poitdsundermine Gallo’s testimony about her mental and physical
condition.

Both the ALJ and the government have taken Gallo’s statements out of context.
Regarding shopping with her father, she stated: “My dad, who’s going to ber8midawill,
you know, say to me you need to go grocery shopping, and he’ll come pick me up and he’ll take
me to the store, you know. . . . I'm embarrassed to go shopping . ... And | hardly go shopping
anymore unless | have to for necessities, you know, because | canmyriegher to get the
right foods and whatever.” (R. 39, 41.) Regarding talking to her aunt, she testifig¢gatjint .

.. calls me 100 times a day to make sure I'm ok. Then she tries to tell me abdat bhadl
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what’s going on in yours, same thing, you know. Sil, you’ve got to get out some, Sié\gnt,
and | don't want td. (R. 41.) Regarding crafting, she statddised to do crafts, a lot of crafts,
very intricate crafts. Can’t do that anymot®o | look up new ways on how | think something
could be done, maybe | could teach one of my childrelal) Rather than undermining Gallo’s
claims of pain, the testimony citéy the ALJ and the governmemthen viewed in their true
context,support ler overall testimonyabout the impact of her pain on her daily living skills.

The ALJ also stated that Gallo’s physicians’ choice to treat her conditions
“conservativ@ly]” undermined her statements about the severity of her pain. (RH22ver,
the record is clear that she discussed more aggressive treatments withdrsr (BeeR. 225-
26, 229 (records of surgical evaluation).) The ALJ made no inquiry into why she was
determined not to be a candidate for surgery. The government argues that the “teaserva
treatment” referred to her use of oxtbe-counter medication rather thaarcotic pain relief.
But the record is clear that she did seek narcotic pain relief from heptineary physician, Dr.
Gunn, and was denied because “given the fact that she has had low back pain for 21 years . . .
[Gunn] could see this being a long term medication.” (R; 482 alsdR. 1P, classifying her
conditions as “unlikely to be resolved.”). TA&J, perhaps having overlooked this part of the
record,made no inquiry into whether her use of over-the-counter medication could have been for
reasons other than lack of severe pafior example, perhaps the choice of medication atas
her request, in order to avoid the gayments that she had alreadyifest to an inability to
afford, or in an effort to avoid a medication that would triggentelt-documenteaillergies”

Gallo or her doctors must be permitted the opportunity to explain their course mieinéat

4. Gallo suffers from a number of allergies that include codeine, Novocain,yaita. (R. 23536.)
During at least part of her course of treatment, she was determined to be “ndidatedior pain management,” as
“she is unable to take many of the medications and she cannot take any épjelctiahs because of her allergies
to Novocain.” R.234, 236.)
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The ALJ further pointed to Gallo’s faile to fill her Daypro prescription within
three days of receiving the prescription. However, the ALJ made no effort tmohetevhy she
failed to immediately fill the prescription; nor is there any indication in the ALJis@pas to
whether she filledhe prescription after January 19, 200'hrek days’ delay in filling a
prescription is hardly an indication that Gallo’s description ofpla@mis not credible.

On remand, the ALJ is instructed to inquire further into the issues bearing upon
Gallo’s credibility, including (but not limited tdhe dates on which she was insuitbe, extent
of her ability to perform the activities of daily lifany financial or othereasons that she did not
fill prescriptions for pain medicatiowhile insured, and the financial or other reasons she never
pursued mee than “conservative treatment&lso, in fairness to Gallo, if there are facts in the
administrative record that appear to the ALJ to undermine Gallo’s credibilgythe failure to
fill a prescriptionin less than three days), the ALJ should ask her about such facts before
deciding whether she is being truthful. Perhaps there are explanationsitiell£ind credible.

CONCLUSION
The Commissioner’s motion for judgment on the pleadings is denidd,Gs.

granted, and the case is remanded to the Commission for further proceedings.

So ordered.
John Gleeson, U.S.D.J.

Dated: October 12, 2010
Brooklyn, New York
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