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UNITED STATES DISTRICT COURT ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK
_______________________________________________________________ X
AUBREY ABBENSETTS

Plaintiff, MEMORANDUM AND ORDER

aganst- 10V-2128(JG)

COMMISSIONER OF SOCIAL SECURITY

Defendant
_______________________________________________________________ X

APPEARANCES:
SPENCER STEELE

37 Fairhaven Boulevard

Woodbury, NY 11797-1622

Attorney for Plaintiff

LORETTA E. LYNCH

United States Attorney

Eastern District of New York

271 Cadman Plaza East

Brooklyn,New York 11201

By: Kathleen A. Mahoney

Attorney for Defendant
JOHN GLEESON, United States District Judge:

Aubrey Abbensettseekseview, pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3),
of the Commissioner of $@l Security’s denial ofiis appications for disability benefits The
Commissionehasmoved for judgment on the pleadings, and | heard oral arguménttober
22, 2010. Because the Commissioner’s decision is supported by substantial evidence in the
record, | grant his motion.

This actionarises from a Iyearlongseries of applicationf®r Title 16 disabiliy

benefits. Abbensettsfgst application was filed on December 13, 1995, and denied on

* The case was filegro se albeit with the assistance of Mr. Steele. Mr. Steele appeared at oral
argument (as did the plaintiff) and, with the plaintiff's pernuasiwas allowed to enter an appearance and argue on
Mr. Abbensetts’s behalf.
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September 26, 199éhe “1995 claim”) Hefiled three subsequent claims, on March 28, 1997
(the“1997 claim”), November 16, 199%he “1999 claim”) and January 9, 2006h&“2006
claim”), all of which are consolidated in this actibn.

Abbensetts’s application came before this Court on December 18, 2007, when he
sought review of an advee decision by the Commissioner after a hearing béfdneinistrative
Law Judge (ALJ”) Martin Kahn | remanded the case the Commissioner for reconsideration
on June 18, 2008. The order remanding the applicé&tieriremandorder”) set forth
instructions for the proceedings on remand. Subsequent to the remand, the Appeals Council
provided further instructions to the ALJ who would next hear the case, setting epéettic
steps necessary to remedy the legal deficiencies in ALJ Kahn’s opinionHa¥e) Strauss held
a hearing (the “Strauss hearingf) August 9, 2009, and found that Abbensetts was not disabled.
Familiarity with events that took place and facts that were establishedquhe@2008remand is
asumed.

BACKGROUND

A. ThePlaintiff's Statements and Testimony

Abbensetts’sestimonyin the Strauss hearingas substantially similar tihe
testimonyhe gave in previous ALJ hearings. He testified to spending much of his day reading,
watching television, and attending meeting&\laoholics Anonymous (“AA”) and Narcotics
Anonymous (“NA”). (R. 1007.) He stated that “reading seems to be very fngtbecause |
have to like rest my back and seems like it's very difficult to concentrateavidt of pain.”

(Id.) He testified to being able to cook and clean (including sweeping and mopping)| as wel

1 The 1995, 1997 and 1999 claims weoasolidated, adjudicated, and remanded by Judge Frederic
Block in an opinion issued on September 19, 2088bensetts v. Barnhamo. 0:CV-6596 2002 WL 31095011,
(E.D.N.Y. Sept. 19, 2002). Judge Block’s opinion included a set of instngcior theCommissioner to comply
with on remand.ld. at *5.



go shopping, albedll with pain. (R. 1008-09.) He also manages his own money and personal
hygiene. (R. 1013.)

As with previouALJ hearingsandmedicalappointnents, Abbensetts testified to
having taken public transportation to thgaussearing. (R. 988.) He also testified to taking
public transportatioto meetings oAA and NA. The meetings occurred “once a week,
sometimes twice a week” (R. 1008), andst lasted “an hour, some an hour and a hgR”

1007.) He also testified to a visit to his family in Atlanta, for which he flew a tbtal o
approximately six hours over the course of a weekend. (R. 1011.)

Abbensetts thetestified tohis subjectivephysical limitations.He sleeps on a
mat because a mattress hurts his back, and he has trouble rising fromrthé&dlogleeping; “it
hurts even to lay down because . . . my spine . . . sags.” (R. 18@Xkfated that he could walk
approximately far blocks at a time, and then had to rest because his lower back “burns.” (R.
1013.) He stated that standing up was more comfortable than sitting down, but that he could
only stand for approximately 20 minutes before having to sit. He could sit faxapately a
half-hour. (R. 1014.) He could lift “maybe ten pounds, maybe less.” (R. 1015.)

B. Medical Evidence

Dr. Edward Spindell, thenedical experat the Strauss hearingas the only
medical expert to have seen the entire medical rex®slipplemented by ALJ Strauss in
compliance with the remand order. He diagnosed Abbensetts with long-standingtandaci
lumbar scoliosiglating back to 1995 or earlier. Because the scoleassn two opposing
locations, the spine wédeseasonably well balanced (R. 1030.) Spindell reviewed all of the x-
ray and MRI films available in the record and determined that there had been “some

degenerative changes” Abbensetts’s condition. (R. 1040-41.) He specifically mentioned that,



since 2002, the films show disc herniation and various other changes. However, he “[did] not
find any neurological changes.” (R. 1041.)

With regard tcAbbensetts’pain and his exertional limitationBy. Spindell
based higestimonyin part on the opinionsf Drs. Chris Overbyand Yinggan@heng Dr.
Overby examined Abbensetts in 2003, and reported a history of ten years of pain. Although the
pain seemed to be progressing, Overby did not find any neurological abnormeditijation to
other areas of the bodyR. 1040-41.) Dr. Zheng examined Abbensetts on June 13, 2009, and
found “the patient can walk . . . four blocks. ... [H]e can do laundry, shopping, cooking, and
activities ofdaily living. . . . He has normal gait and he has normal motor strength and a
negative neurological examinatidn(R. 1031 seeZheng Report, R. 955.)

In balancing the Overby and Zheng reports against several ttagpsovided
more Imited descriptions of Abbensettapabilities Dr. Spindell looked for objective
evidence o medical conditiothat would give rise to the physical limitations and pain claimed
by Abbensetts. Spindell observed that, althougany many people [have] scoliok]s . . . [lt]
usually does not produce this degree of impairment . . . [without] some profound neurological
deficit.” (R. 1045.) Concluding from the Overby and Zheng reports a diagnosis of aveegati
neuro examination except for the scoliosis” (R. 1042), and finding no evidence in theafezord
neurobgical deficit, Spindell determined thabbensetts could lift and carry 20 pounds
occasionally and ten pounds frequently, sit for six of eight hours, and stand and wallofor six
eight hours at will. (R. 1056.)
C. Vocational Evidence

The vocational expert, Julie Andrews, was asked to opine on the vocational

capabilities of a hypothetical individual wikbbensetts’sharacteristics. ThaLJ presented



both ahypotheticaindividual with exertional and nonexertional limitatiodescrib@ byDr.
Spindell, and &ypotheticaindividual with the exertional and nonexertional limitations alleged
by Abbensetté (R. 836-37.) In both cases, Andrews found that there existed jobs in the
national economy that Abbensetts could perform. (R. 83fgciitical factorin the
determination that Abbensetts retainsdbdity to workseemaotto have beenis contested
exertional limitationsbut rather his uncontested ability to perform gross and fine manipulations
with his hands. R. 1068-72.)
DISCUSSION

To be found eligible for disability benefits, Abbensetts must show that, “bgnmea
of any medically determined physical or mental impairment which can be expeatsdlitorr
death or which has lasted or can be expected to last for a continuous period of not €8s tha
months,” 42 U.S.C. § 423(d)(1)(A), he “is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind ofialibstant
gainful work which exists in the national economiy,”§ 423(9(2)(A).°

Abbensetts’ligibility for benefitshas been evaluategveral times according to
theabove standardin eachof the last threevaluationghe District Court and the Appeals
Council have found legal deficits in the Commissioner’s decision-making processvand h
remandedhe casao the Commissioner with specific instructions on how to remedy those

deficits. The opinion of ALJ Strauss, which gave rise to the final decision of the Commissione

2 Specifically, the ALJ provided “one last hypothetical and this is bas¢deoclaimant’s
testimony. Assume the individual can do a range of sedentary work. Healtafour blocks at a time. Hera
stand 20 minutes at a time and sit one half hour at a time. He can sit a totalwfdfieight hours and stand and
walk a total of six out of eight hours. And he can . . . lift ten pounds andtearpounds.” (R. 1062.)

3 Work may be substantiaven if it is not fulltime or if it generates less income or carries less
responsibility than previous employment. 20 C.F.R. § 404.1572. Work is dairitfis the kind of work usually
done for pay or profit, whether or not profit is realizetd! Activities such as household tasks, hobbies, therapy,
school attendance, club activities, or social programs are generally nateredsio be substantial gainful activity.
Id.



on review in this caseés thusevaluatechere not only to determine whether it is supported by
substantial evidence, but also to determine whether the ALJ adequately respondé&tbtotthe
and the Council’'s concerns and cured the outstanding legal deficits.

A. Instructions on Remand

On remandrom this Court, ALJ Strauss was responsible for complying with
three sets of instructionie remanarder, he Appeals Council’s supplementary order, and an
opinion by Judge Blockin 2002, Judge Block remanded Abbensetts’s consolidated 1995, 1997,
ard 1999 casewith instructions td'present . . . the testimony of a vocational expert,” “clarify
Dr. Gray’s opinion that Abbensetts can lift ‘less than 20 pounds,” and “consider Dr.aalde
... evaluation.” (R. 625.After Judge Blocls remand tdhe Commissione/ALJ Kahn
conducted a new hearing and issued a new opinion, but failed to adequately address Judge
Block’s concerns.

In 2008, wherAbbensetts’sase came before this Cquhe parties stipulated to
anotheremand The remand order directed the Commissioner to conduct “further
administrative proceedings on plaintdftlaims for Supplemental Security Income filed on
December 13, 1995, March 28, 1997, and November 16, 1999, including but not limited to
further devéopment of the record regarding an evaluation of plaintiff's alleged mental
impairments(s), gd] the issuance of a new decisiomAbbensetts v. Comm’r of Social S&J-
cv-05287, docket no. 22.

Expanding orthe remanarder, the Appeals Council issued an order of its own,
requiring the ALJ to

specifically address the severity [o]f the claimant's impairments with degar
Step 2 of the sequential evaluation process; (prsider whether any of the

claimant’s severe impairments meet or equal arthefisted impairments; (3)+e
evaluate the claimant’s residual functional capacity in light of the medical



evidence, including treating source opiniord) provide a rationale as to the

weight accorded to each in accordance with rdgulations and reontact the

medical sources to resolve any apparent discrepancies; and (5) offer the claimant

an opportunity for a new hearing, take any action needed to complete the record,

and issue a new decision
(R. 819(citation omitted)seeR. 846.)
B. The ALJComplied with the Court’s Instructions

In a thorough and carefully reasoned opinion, the ALJ responded to the Court’s

concernsas well as those of the Appeals Council and Judge Block. She properly applied the law
to the facts and correctboncluded that Abbensetts is not disabled.

1. The Reman@rder

Specifically addressing the mental health isssieequired by this Cotstremand

order,ALJ Straus®btainedpsychiatric evaluationeports fromhe Nev York Office of Mental
Healthand Dr.LaureeMitchell, as well as a psychosocial assessment by the Long Island
Consultation Center. (R. 830-31Based on those reports and the testimony ofrtbeical
expert* she determinethatAbbensetts’snental health problendo notconstitute a severe
impairment. (R. 822.) ALJ Straussieverthelesthen went on to performa full mental disability
analysisas required by the remand ord&he went through each of the four prongs of the
special inquiry required by 20 C.F.R. 8 416.920a, finding that Abbensetts had no limitation in the
activities of daily living, mild limitation in social functioning, and mild limitation in
concentration, persistence or pace. (R. 823.) She further found that Abbensetts hadadoeri

no episodes of decompensation. (R. 824.) Sheditesminedhat Abbensetts did not suffer

from aseveramental disabilitythat met the statutory requirements for claiming benefitk)

4 The Court has considered the supplemental documentation subryitdxbénsetts after the oral
argument. This additional information, although not in ALJ Strauss@rd, comports with the evidence ALJ
Strauss had available to her and does not warrant a remand for reconsideratio

7



2. The Appeals Council i@er

The ALJ also complied with the Appeals Council’'s expansicgh@femand
order. First, she concluded that Abbensettgsacelumbar scoliosis and degenerative disc
disease were seveaad “limit the claimant’s ability to perform basic work activitidsut that
his mental health complaints were not. (R. 822.)

SecondALJ Straussliscussedn detailwhetherAbbensetts’s severe conditions
rose to the level of a listed impairment in 20 CFR 404, Subpart P, Appendix A. She observed
that“no treating, exaining, or non-examining medical source has mentioned findings or
rendered an opinion that the claimant’s impairments, singly or in combination athedgualed
the criteria of any listed impairmerits(R. 822.) Sheoted that “[tlhe medical evidencé o
record does not document signs, symptoms, and/or laboratory findings indicating any
impairment severe enough to meet the criteria of any listed impairméad.” She concluded
thatAbbensetts’s medical conditions, severe as they were, did not nmeetimally equal any
of the listed impairments for claiming benefiSee20 C.F.R. 88 404.1525, 404.1526.

In response to point three, ALJ Strauss evaluated the rep@ash medical
professional in the record, whether treating physician, examining source, examming
source, in order to determine Abbensette®dual functional capacity(R. 825-31.)She sent
Abbensetts to Dr. Zheng for a full physical workup aesldual functional capacity
guestionnaire (R. 955, 958), and to Dr. Mitchell fgasgchological evaluatio(R. 965). She
also obtained the testimony of Dr. Spindell, an independenical exper(R. 1022). Spindell,
based on the medical evidence in the record, including the treating sources, provided an
assessment &bbensetts’sesidual functional capacity as discussed ab@uel Strauss also

evaluated the opinions of Abbensetts’s treating physicians, as discussed belowywand dre



conclusions from those physicians’ reports. This was adequate to satisfgtthetions of the
Appeals Councif.

With regard to point four, ALJ Strauss discussed in detail the appropriate weight
to give the opinions of each medical professional on record, as required by the Aipeais.
She gave significant weight to Dr. Spindell, the medical expleottestified at the hearing at
which Strauss presided, because he had seen the medical record as a whole and $ecause hi
testimony was consistent with the weight of that record. (R. 832, 834.) She alsagdieast
weight to Dr. Callaghan, Abben$gs treating physician in 1995 and 1996, who provided a
detailed medical source statement for the 1996 hearing (R. 833); and Dr. Taldapralga
indicated only slight or no exertional limitationd.]. She gave moderate weight to Dr. Yin, a
treatingphysician from approximately 2005 to 2007, insofar as Yin’s report comported with the
record. [d.)

ALJ Strausgjave minimal weight to Dr. Haldsaopinion because was
“inconsistent with the record as a whole and [was] contradicted by the medd=h@; in
terms of the general lack of significant positive clinical findings on exammegspite
diagnostic test results demonstrating scoliosis and, later, dessdis (R. 832.5he gave little
weight to the opinion of Dr. Gray, because she found that he “clearly” based his opmithres

subjective symptoms reported by Abbensetts, rather than on his own physicalagiaraiand

5 Ordinarily, in a determination oésidual functional capacity, where (as here) a claimant’s alleged
restrictions outstrip what can be supported by the objective medicahegidbe ALJ is entitled to make a
credibility determination. However, in this case, the Appeals Coymeilifically ordered the ALJ to make her
residual functional capacity decision based on the medical evidence. (RIB1#)interests of completeness, ALJ
Strauss indicated an adverse credibility finding. (R. 832.) This seleeedibility finding is supported by the
record. For example, in various hearings and medical examinatiobnengdits gave several different, mutually
exclusive reasons as to why he stopped workingnpare, e.g.R. 203 (his back began to bother himith R. 345
(I .. . had some peonal problems, and | told them | had a health probleant),withR. 346 (he was fired for not
having his identification)); in one medical examination where haifested a reduced spinal range of motion, he
nevertheless “exhibited a full range of motiwhen distracted” (R. 832); and he repeatedly refused to cooperate
with treatmentgee, e.g.R. 250, 295, 602).



treatment of the plaintiff(R. 833-34seeGray Report, R. 314, 316 (“Patient claims to have
back pain after sitting for %2 hours. No objective support for samet)e also gave minimal
weight to Drs. Weissman and Hahn, as their opinions did not include any medical findings but
“represent[ed] a conclusion of law on the ultimate issue of disability” (R. 834.), and@&nrgZh
because her opinion did not comport with the examination findings in her repprt (

ALJ Straussatisfiedthe remainder of the Appeals Council’s fourth paint
serving subpoenas upeach ofAbbensetts’sreatingphysicians who provided opinions that
contradictedhose of the medical experts who had concluded that Abbensetts was not disabled.
(R.892-895) The subpoenas were returned unanswered, and no new information was added to
the record.(R. 896-911.) In the same vell.J Strausslso permitted substantial
supplementing of the record with regardMabensetts’snental health, and fully developed and
analyzedthe record on this point even thoughbensetts’snental health difficultie®ad never
been deemetb constitute a severe impairmer{geeR. 830-31, 834-35.)

Regarding point five, the hearing ALJ Strauss provided Abbensetts on August 9,
2009was adequate and was based on a{ddyeloped record. As discussed abdue] Strauss
procured several reports from doctors and other health services providers in orderaimenppl
and update the record, and her opimevealsthat she relied on the new information as well as
the record created over the 15 years in wiiibhensetts'€ase habeen ongoing.

3. Judge Block’s Order
Finally, the ALJ complied with Judge Block’s instructions. She heard testimony

from Andrews, the gcational expert, and specifically requestedirews to opine on both the

6 Subpoenas were served on the HIP Queens Mental Health Service (R. 892, (. §93), Dr.
Gray (R. 894), and Dr. Haldea (R. 895). Yadhdescribed Abbensetts as “neurologically disablRd467) Gray
had issued an incomplete opinion that needed to be finished (R631dnd Haldea had placed limits on
Abbensetts’s residual functional capacity that were far more strintggamthiose described by the state physicians
(R. 753).
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Commissioner’s version of AbbensettBfaitations and orAbbensetts’®wn claimed
limitations (R. 1058, 1060, 1062.) She requested an evaluation from Dr. Spindell of the amount
of weight Abbensetts could lifgn issue first raiseloly Dr. Grays incomplete physical
evaluation (R.1046.) And she discussed with Spindell the June 21, 2002 assessment drawn up
by Dr. Haldea. (R. 1044-4SeeHaldea Report, R. 753.)
CONCLUSION

TheALJ fully developedand analyzethe recordn accordance with the
instructions from the Appeals Council and the District Court. As a result, | conbatdieet
Commissioner’s adverse decision is supported by substantial evidence irotde aiad he

Commissioner’s motion for judgment on the pleadisgbereforegranted

So ordered.
John Gleeson, U.S.D.J.

Dated:November 4, 2010
Brooklyn, New York
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