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APPEARANCES
QUASHON MILLER
#05-A-1133
AuburnCorrectional Facility
P.O. Box 618

Auburn, New York 13024
Petitioner, pro se

CHARLES J. HYNES
Kings County District Attorney
350 Jay Street
Brooklyn, New York 11201

By:  Judith C. Aarons
Attorney for Respondent

JOHNGLEESON, United States District Judge:

Quashon Miller petitions for a writ of habeas corpus pursuant to 28 U.S.C. §
2254. Miller challenges hislovember 2004 conviction in New York State Supreme Court,
Kings County, of one count of murder in the second degree. Appeaorgg Miller seeks
habeas relief othe ground that he was denied effective assistance of counsel in the proceedings
leading up tdis guilty plea Oral argument was heard on November 18, 2atd@hich Miller
appeared via videoconfarce from his place of incarceratioRor the reasons stated below,

Miller’s petition is denied.
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BACKGROUND

A. The Offense Conduct

On the morning of June 4, 2003, Miller was in the Brooklyn apartment of Arthur
Jones, the victim in this casdones attacked Miller, staiply him in thefacewith a knife.
Miller left the apartment andient to the hospital, where he received stitches in his faeeTr.
at 1314

On his way home from the hospitaht eveningMiller decided to return to
Jones’s apartment to pick up his belongings and give Jbisasioney.” Id. at 15. On this visit
to Jones’s apartment, Miller carried with him an automatic handgun, which Ipedtadel from
“a guy around my way.'ld. Soon after Miller arrived at Jones’s apartment and Jones opened
the door, Miller shot Jones in thead‘once or twice.” Id. at 25. Jones died as a result of his
gunshot woundsld. at 24.
B. Procedural History

1. The Guilty Plea

Miller subsequently was charged with two counts of murder in the second degree,
N.Y. Penal Law § 125.25(1), (2), one count of criminal possession of a weapon in the second
degreejd. § 265.03(2,> and one count of criminal possession of a weapon in the third degree,
id. § 265.02(43. On November 7, 2004, one day prior to Miller's plea hearivan Vogel,
Miller’s trial counse] and the prosecutor discussed a possible plea agreement in which Miller
would pleadguilty to manslaughter in the first degreasryinga determinate sentence of 20

years incarceration However, athe plea hearing on November2004before Justice Albert

1

Citations to the transcript of the plea proceedings are preceded by “Tr.”
2

New York Penal Law § 265.03 was amended in 2005, moving what was foristtlihg
265.03(2) to § 265.03(1)(b).
3 This subdivision of New York Penal Law § 265.02 was repealed in 2006.



Tomei of the New York State Supreme Court, Kings County, the prosecutor told thénagurt t
after speaking with the victim’s familyne no longer was prepared to offer the plea agreement
discussed the day before. Instead, the prosecutor offered Miller a plea to muhéesecond
degreewith an indeterminate sentenceld years to life in prison.

The court proceeded with Milfs plea allocution but halted the proceedings
several times in light of{1) Miller’s indicating that he had not had enough time to speak to his
counsel about the new pleseeTr. at 3, 6; (2) his statement that he was only “[a] little bit”
satisfied wih counsel’s representatiad, at 8; (3)his statement that he was rgving up his
right to appeal voluntarily and of his own free widl, at 10; and (4) hiallusion to a justification
defensei.e., that he had shot Jones in sidffenseid. at 16; see idat 1619. With respect to the
justification defense, Miller stated that when Jones opened the door on the evening of June 4,
2003, Jones “cut” him and, “when | tried to run away, he tried to cut me again. That's when |
shot him.” Id. at 16. Justice Tomeihentold Miller, “[i]t seems to me you have a viable defense
of justification if he attacked you with a knife,” and urdédler to go to trial. Id. Miller stated
in response that “I don’t think | have a defense because | already know too much akawy’the |
and reiterated his desite plead guilty.ld. Moments later, Justice Tomei repeakesl
sentiments regarding the justification defense and the advisability oflttiat 18 He then
decided to adjourn the hearing until after the lunch hour “to give the defendant an oppartunity t
speak to his attorney.ld. at 20.

When the allocution resumed at 2:00 PM, Miller indicated that he wished to plead
guilty to the secondlegree murder count. In stating what happened on the evening of June 4,
2003,heomitted any reference to Jones’s having attacked him with a knife before herstmt J

See idat 2425. Miller told the court that he “shot [Jones] . . . [ijn the neck or face. [ncqd@r



twice” with the intent to kill him.Id. at 25. The court accepted Miller's guilty pleahich
included a waiver of his right to appeal and any defenses.
2. TheMotion To Withdrawthe Guilty Plea and Sentencing

At sentencing on February 8, 2005, the court addressed Miller’'s motion to
withdrawhis guilty plea, which Millehad filed on December, 2004. SeeS. at 2¢ In the
motion, Miller claimed that he had been coerced into pleading guiltytated that he “was
coerced during plea to say false statements and was not aware of the time d® [gleh"t Ex.
A to Graham Br., at 15. The court denied the motion, stating that “[tjhe defendantemas gi
ample time, more than ample time to discuss with his attorney, whether he wasgakeythis
plea or not.”Id. The court elaborated thi had adjourned the plea proceedings until 2:00 PM,
at which time the defendant stated that he wanted to plead ddiltgt 3. Explaining its reasons
for having adjourned the plea proceeding, the court recounted:

at the time we were attempting afoaltion or he was attempting to give

an allocution of this crime, and he made a statement that, to this Court,

raised the defense of the justification, and | brought that to his attention,

and | brought that to the attorney’s attention, and in fact tfemdant said

he knew the law, and that he had no defense, and as | said, the matter was
put off to the afternoon session so he’d have more time to speak to his

attorney about it. . . . | gave him ample time to speak to his parents. . . . So,
it's the Court’s opinion that this plea should stand and defendant should be
sentenced.

Id. Miller protested that his attorney told him to take the plea and that he “had iresuffic
counsel,”in part becauske did not have a good understanding of the case and counsel failed to
give him “all my paper work,” but the court repeated that “the motion is denidddt 45.

Towards the end of theroceedingMiller reiterated a final time’l was coerced to say it. | did

not shoot him but, that's what in my statement-defiense . . . .Id. at 14. The court then

imposed a sentence of 15 years to life in pridan.

4 Citations to the sentencing transcript are preceded by “S.”



3. The Direct Appeal

Lynn W.L. FaheyMiller’'s appellate counsefiled abrief pursuant té&\nders v.
California, 386 U.S. 738 (1967), on June 27, 28@&king permission to withdraw as Miller’s
counsel and stating that she had determined that she could not present any non-fraugsus is
on appeal. She also noted that itldowt be argued that Miller’'s sentence was excessive, as
New York Penal Law provides for a J&ar minimum sentence for classlAelony convictions.
SeeN.Y. Penal Law 88 70.00(3)(a)(i) & 125.2Barry Stendig, an associate of Fahsgnt
Miller a letterin June 2007nforming him that he could file pro sesupplemental brief for the
purpose of an appeal, and Miller did so on March 26, 2008.

In his supplemental brief, Miller argued that his trial counsel had been imeffect
in failing to: (1) pursue justification defense; (2) investigate and become familiar with the facts
of Miller's case including “the injury’s reports from hospital records and confession that lead to
a defense of justification,” Ex. C 8rahamBr., at 14; and3) advise Miller & tothe possibility
of a justification defenseMiller claimed that as a result of this ineffective assistance of counsel,
he involuntarilypled guilty®> See id.at 11

OnNovember 18, 2008, the Appellate Division, Second Department, affirmed the
Supreme Court’s judgment of convictioReople vMiller, 867 N.Y.S.2d 344 (2d Dep’t 2008).
The Appellate Division stated its “agree[ment] with the defendant’sressigounsel that there
are no nonfrivolous issues which could be raised on appealfegfaaheys application for
leave towithdraw as counsel, and opined that “[tlhe defendant has not, nor could he have, raised

any nonfrivolous issues in his supplemental pro se brigf.at 344. Miller then applied for

° As an additional ground for vacating his conviction, Miller raised hisisel’s conflict of interest

in connection with the motion to withdraw the guilty plézeeEx. C to Graham Br., at 17. As Miller does not make
this argument in his habeas petition, | do not review it here.



permission to appeélom this deision, buta judge othe Court of Appeals denied his
application on March 19, 200®Reople v. Miller 12 N.Y.3d 785 (2009) (Pigott, J.).
4, The Motion To Vacate the Judgment

While his direct appeal was pending, Miller moyed seon March 11, 2008 to
vacate his judgment of conviction pursuant to New York Criminal Procedure Law 8§ 440.10.
Miller contended in his motion that he did not enter a knowing, intelligrtivoluntary plea to
murder in the second degree as a result of ineffective assistanegsélcoEx. E td@raham
Br., at 2. The claimed ineffective assistance consisted of counsel’s failure to expMiteio
the possibility of a justification defense prior to entry of Miller's gugtea, and counsel’s
failure to adequately investigateethiability of a justification defenseSpecifically, Miller
argued that if counsel had “done the minimum amount of investigation, he would have
discovered an abundant [sic] of evidence, showing that defendant was not the aggressor,”
including “the video tape confession, the statement defendant made the day oshibesstal
records showing defendant was treated twice that day for abrasion and @wuzinds to the
face and live testimony from defendantd. at 7.

On SeptembeR, 2008 JusticeTomei denied Miller'ss 440 motionn a written
opinion. The court held th#iller’s claim that his counsel failed to boitvestigate a potential
justification defense anadvise Miller about it during the break in the plea proceedirags w
barredpursuant to § 440.10(3)(a) because he could have, but did nothrareeordbased
claimat the plea or sentencing proceedings or in his motion to withdraw his guiltySe#e&x.

G to Graham Br., at 2. The court also noted that this ineffective assislaimwas belied by
the recordgiven that Miller had been allowed one and one-half hours to discuss the matter with

his attorney and his family, he in fact took that time to do so, and he stated that hesived sa



with his counsel’s representation and wished to forego the justification defEmseourt
furtherheld pursuant to § 440.30(4)fdhat there was no possibility that counsel had failed to
investigate the justification defense because it was “based solely upondhdaiefs testimony
andthe medical records of his injuriesld. at 3. Lastly, the court noted that, in light of Miller’s
admission to returning to Jones’s apartment “armed with a gun after [Midldrbeen wounded
by [Jones] with a knife in an altercation earlier that sdeng it cannot be said that counsel was
ineffective for advising the defendant to forego the justification defense ead guilty in
exchange for the minimum legal sentenckl”

OnFebruary 13, 2009he Appellate Division denieiiller leave to appddrom
the order denying his § 440 Motion.

5. Thelnstant Petition

Miller filed this petition orMay 10, 2010 claiming that he is entitled to a writ of
habeas corpus under 28 U.S.C. § 2864 to his trial counsel’s constitutionally ineffective
assistancayxhich manifested itself if1) counsel’s failure to investigate the facts and
circumstances of a viable justification defense; @dounsel’s advising Miller that he had no
defense anthat it was in his best interest to plead guilty, which Millercpexed to do
involuntarily.

DISCUSSION

A. Standardof Review

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) narrowed
the scope of federal habeas review of state convictions where the state countdiaatadja

petitioner’s federal claim on the merits. 28 U.S.C. § 2254(d). Under the AEDPA standard, the

6 The court mistakenly cited New York Criminal Proceduasv 8§ 440.30(3)(d} which does not
exist— for this principle.



reviewing court may grant habeas relief only if the state court’s decisias Contrary to, or
involved an unreasonable application of, clearly established Federal law, rasimtedeby the
Supreme Court of the United States,” or “was based on an unreasonable determiniagion of t
facts in light of the evidence presented in the State court proceedih(.”

The Supreme Court has interpreted the phrase “clearly established Federal law” to
mean “the holdings, as opposed to the dicta, of [the Supreme Court’s] decisions asy tife ti
the relevant stateourt decision.”Williams v. Tayloy 529 U.S. 362, 412 (2000¢e also
Gilchrist v. O’Keefe260 F.3d 87, 93 (2d Cir. 2001). A decision is “contrary to” clearly
established federal law if “the state court arrives at a conclusion oppatite teached by [the
Supreme Court] on a question of law or if the state court decides a case différ@m{ithe
Supreme Court] has on a set of materially indistinguishable fadfgliams 529 U.S. at 413A
decision is an “unreasonable application” of clearly established federdldastate court
“identifies the correct governing legal principle from [the Supreme Gjut€cisions but
unreasonably applies that principle to the facts of [a] pris®nase.” Id. “In other words, a
federal court may grant relief when a state court has misapplied a ‘goviEgahgrinciple’ to
‘a set of facts different from those of the case in which the principle was anddundéggins
v. Smith 539 U.S. 510, 520 (2003) (quotihgckyer v. Andrades38 U.S. 63, 76 (2003)).

Under the “unreasonable application” standard set fortiililams, “‘a federal
habeas court may not issue the writ simply because that court concludes inpgs dede
judgment that the relevant stateurt decision applied clearly established federal law
erroneously or incorrectly. Rather, that application must also be unreason&hletifist, 260

F.3d at 93 (quotingVilliams 529 U.S. at 411). InterpretiMyilliams,the Second Circuhas

! Thislimitation on reliefis referred to as “AEDPA deferenceE.g, Jimenez WValker, 458 F.3d

130, 135 & 2 (2d Cir.2006).



added that although “[s]Jome increment of incorrectness beyond error is required . . . the
increment need not be great; otherwise, habeas relief would be limitecetoatdtdecisions so
far off the mark as to suggest judicial incompetenctd:"at 93 (quotindg-rancis S. v. Stone21
F.3d 100, 111 (2d Cir. 2000)).

AEDPA's limited scope of review applies whenever a state court dispbaes 0
state prisoner’s federal claim on the merits and reduces its dispositiogmogutl regardless of
whetherit refers to federal law in its decisiokee Sellan v. Kuhima@61 F.3d 303, 312 (2d
Cir. 2001).

In addition to the deference owed to state court determinations of fact under 8
2254(d), subsection (e) requires that a federal habeas court presatatealburt factual
determinations to be correct. The petitioner has the burden of rebutting this presumgmtiear
and convincing evidence. 28 U.S.C. § 2254(e)(1).

B. Miller's Claimsof Ineffective Assistance of Counsel

In order to establish that hteunsel was ineffective, Mer must prove that: (1)
counsel’s performance fell below an objective standard of reasonableness, andq2) but f
counsel’s error, theutcome of the plea proceasuld have been differenGSee Strickland.
Washington466 U.S. 668, 687-94 (1984 the context of a guilty plea, the second or
“prejudice” prongof the Stricklandtestis satisfiedupon a showing by the defendattidt there
is a reasonable probability that, but for counsel’'s errors, he would not have giedtjednd
would have insisted on going to trialHill v. Lockhart 474 U.S. 52, 59 (1985). In addition,
“where the alleged error of counsel is a failure to advise the defendant entigdaiffirmative
defense to the crime charged, the resolutiath@fprejudice’ inquiry will depend largely on

whether the affirmative defenskely would have succeeded at triald.



1. Failure To Investigate Facts Suppodifotential Justification Defense

Miller first argues that his trial counsel’s failure to investigate the factsostipg
a potential justification defense, along with counsel’s failure to advise M8léo such a
defense, amounted to ineffective assistance of couhdedagree.

New York law permits a person, under certain conditions, to use physical force
upon another person when and to the extent he reasonably believesseitthbenecessary to
defend himself from what he reasonably believes to be the use or imminent usevailunla
physical force byhe other person. N.Y. Penal Law § 35.15(Ihis justification defese is not
available, however, whetheother person’s conduct “was provoked by the actor with intent to
cause physical injury to another person,”ra &ctor was thé&nitial aggressor” and did not
subsequently withdraw from the encounter and effectively communicate such wahtirahe
other personld. § 35.15(1)(a), (b). Where the person seeking to invoke the defense uses deadly
force, his conduct is not justified unless Inedsonably believes that [thether person is using
or about to use deadly physical forcéd. 8 35.15(2). Even in that case, howevéng“actor
may not use dedly physical force if he . knows that with complete personal safétyoneself
and others he . may avoid the necessity of so doing by retreatirig.”

Miller claims thatdespite the court'suggesbn to himat the plea hearing that he
might have a viable justification defense and its adjournment of the hearing incopdevide
him with additional time to consulith his attorney, counsel “stood idle, and failed to
investigate the facts and particulars of the case and evidence” surroundiegtsap
justification defensePet at 7. As Miller argued in his supplemental brief on direct appeal,

counsel’s deficiencies included failing to investigate Miller's “video anittem statement

10



confession,” along with the medical recdt@®m “both hospitals [Miller] was treated at for his
injuries” Id. at 3233. At oral argument, Miller added to this lidbnes’s autopsy report and
evidence revealing marks on Jones’s harM#ler contends that if counsel had properly
investigated this evidence, analyzbd viability of a justifi@tion defense and advised Milles
to such a defense, Miller would have “exercise[d] his right to proceed to thialdt 7.
As the Supreme Court statedHill v. Lockhart
where the alleged error of counsel i¢adure to investigate or discowe
potentially exculpatory evidence, the determination whether the error
“prejudiced the defendant by causing him to plead guilty rather than go to
trial will depend on the likelihood that discovery of the evidence would
have led counsel to change his maooendation as to the plea
474 U.S. at 59. Miller contends that an investigation of the evidence listed above would have
revealed the availability of a justification defens$e.order to establish his entitleentto the
defenseMiller would haveneeded talemonstrat¢éhat (1) hedid not provoke Jones with intent
to cause physical injury to hinf2) Miller was not the initial aggressar, if he was, he
withdrew from the encounter and effectively communicated such withdrawal to {8hiBller
reasonably believeithat Jones wasising orwasabout to use deadly physical force on him; and
(4) Miller did not know that he couletreat with complete personal safeBeeN.Y. Penal Law
§ 35.15.
Miller claimed early irthe plea proceedingnd in fs state court submissiotisat
Jones was the initial aggressord stabbed him in his face as soon as Jones opened the door the
evening of June 4, 200%eeTr. at 15-16; Ex. E to Graham Br., at 5. At oral argument, Miller

also argued that Jones’s autopsy report, which suggested that the bullet tkdtJotes’s head

had an upward trajectory, and the evidence revealing marks on Jones’shaEndsnsistent

8 Miller claims in his petition that these medical recongse not provided to counsskePet. at

33, but this assertion is contradicted by Miller's earlier statement in hislygpfyin support of his § 440 motion
that the records were “disclose[d] via discoverg, at 66.

11



with a struggle between Miller and Jones immediately before the shootentail$ito identify
any statements in his confessions reflecting that he did not provoke Jones or that he knew h
lacked the ability to retreat safely.

| am not persuaded that further investigation was necessary or would have
changed eitherounsel’'s recommendation thdtller plead guiltyor Miller’'s own decision to
plead guilty Counsel’s position on the justification defenseessarilyvould have turned on
his projection as to whether the defense would succeed at3galHill 474 U.S. at 59.
Althoughat the pla proceeding(iller first relayed a version of the facts suggesting that Jones
attacked him as soon as he opened the doothatililler feared for his lifethis story changed
considerably over the course of the plea allocution, the appeal and thp®ddédings and
Miller evenadmitted at the plea proceeding that he had procured a loaded gun from an
acquaintance before returning to Jones’s apartment. Counsel naldoigdeatcthata jury would
be skeptical oMiller’'s self-defense narrative. He nfighave further concluded that even if
Miller persuaded the jury that Jones was the aggressor, it would nevertheless hateatonvi
Miller on the ground that he had a duty to rettezfbre using deadly for@nd knew he could do
sowith complete safety Finally, the fact that the bullet that killed Jones had an upward
trajectory is not inconsistent with the prosecution’s version of events.

As Stricklandrequires, | “indulge a strong presumption that counsel’s conduct
falls within the wide range of reasable professional assistance,” and therefore presume that

Miller's counsel reviewed in full the evidence Miller cites in his petition andlddahat it did

o The version of the factsatained in Miller’'s § 440 motion is implausible, to put it mildly.

According to that version, (1) Jones stabbed Miller in the face immedadtetyopening the door for him on the
night of June 4, 2003; (2) Miller then “tried to retreat back out ofithe;” (3) at that very moment, “Mr. Jones
started to reach in his wait [sic] band and pull out a gun;” (4) a “strutigla ensued “for the gun and the weapon
goes off and falls to the floor;” (5) Jones “continued to come at me anel safe time try to retrieve the weapon
from the floor;” and (6) only then, in a “pani[c],” Miller “grabbed the weapad fled from the building.” Ex. E to
Graham Br., at 5. This account of events is starkly contradict®llley’s statement at his plea allocution thmet
“went to Arthur’'s house with a weapon, with a gun to shoot him.”aff24.

12



not support auccessfujustification defenseStrickland 466 U.S. at 689. Thukgannot
conclude that counsel’s strategic decision to forego a justification defense andnendithat
Miller plead guilty was unreasonabléalso conclude that Miller’s justification defense likely
would not have succeeded at tredeHill, 474 U.Sat 5360, and thus Miller has failed to
establish “prejudice” undestricklandon this ineffective assistance of counsel claim.
Accordingly, | find Miller's ineffective assistance of counsel claim regarding the justification
defense to be without mefit.
2. Coercion of Miller To Plead Guilty

Miller further contends that he did not knowingly, intelligently and voluntarily
plead guilty because his counsel coercedtbimcceptheprosecutos plea offer. He alleges
thatduring the break between the morning and afternoon sessions of the plea proceedings, his
counsel advised him and his mother that he had no defense to the degoeelmurder charge
and that accepting the plea offeasin hisbest interestHe also claims that counsfliled to
advise him a to the possibility of asserting a justification defense, whdtucing himasto
what totell the court sat would accept his guilty plea.

As the Supreme Court statedHil v. Lockhart thetest for determining ¢
validity of a guilty pleas “whether the plea represents a voluntary and intelligent choice among
the alternative courses of action open to the deferid&fll., 474 U.S. at 56 (quotation marks
omitted) The record of the plea proceeding reflects that Miller expressed early on tlzat he h
not had adequate time to consult with his attorney, and that while Jones had stabbed him again
before Miller shot himMiller “knew too much about the law” twe interested in assertiag

justification defense at trial. The court suggested ilteMhat he might have a viable

10 | do not need to address what appears to be a persuasive argument thatrthisslprocedurally

defaulted because | find that the claim has no merit.
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justification defense and provided him with over an hour to consult with his attorney and parent
about proceeding with the guilty pleAfter the break, Miller stated that: (1) he wished to plead
guilty to the charge of second-degree murder; (2) he had had sufficient timeussdise plea

offer with his attorney; (3) he was satisfied with the services rendgreis attorney; (4) no one
had forced or coerced him to plead guilty; and (5) he did so voluntarily ansl @ivhi“[f]ree

will.” Tr. at 20-22. Miller was forthright with the court prior to the break in the proceedings and
| have no reason to doubt he would have told the edtat the break he felt constrained or
coerced by his attorney to plead guilty. Moreover, Miller stood to recasgatancef a

maximum of25 years to life in prison if he had been convicted of sedageanurder after a

trial. In light of these factd,find that Mller’s decisionto accept the offer of 15 years to l#e

the stautory minimum under New York Penal Law § 70.00(3)(a)@as avoluntary and

intelligent choice among the alternative courses of action @pleimt Because Millehas not
asserted factsupportinghis claim that hi€ounselWwasconstitutionallyineffectivein

encouraging hinto plead guilty, | find that the Appellate Division’s decision rejecting this
ineffective assistanaaf counseklaim was neither contrary to nor an unreasonable application of

federal law
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CONCLUSION
For the foregoig reasons, the petition is denied. ABl®& has failed to make a
substantial showing that he was denied a constitutional right, no certificappedlability shall
issue.
So Ordered.
John Gleeson, U.S.D.J.

Date: December 52010
Brooklyn,New York
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