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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

: MEMORANDUM AND ORDER
-against : 10-CV-2180(DLI) (RLM)

GOODWILL INDUSTRIES OF GREATER
NEW YORK AND NORTHERN NEW
JERSEY, INC., GALINA SHUB, LINDA
TURNER and ANTHONY NAPOLLI,
Defendants
DORA L. IRIZARRY, U.S. District Judge:

Plaintiff Ira Davison, Jr. (“Plaintiff’y commenced this action against his
employer, Goodwill Industries of Greater New York and Northern New \lerbe.
(“Goodwill”) and three of its employees, Galina Shub (“Shub”), Linda Turneur(i@r”), and
Anthony Napoli (“Napoli,” collectively “Defendants”), asserting claims of defamatard
intentional infliction of emotional distress (“IlED”) and imputing vicarious liabilityGoodwill.
(Dkt. Entry No. 13, Amended Complaint (“Am. Compl.”).) On May 23, 20D&fendants
moved pursuant to Federal Rule of Civil Procedure 12(b}6jismiss the Amended Complain
for failure to state a claim. (Dkt. Entry No. 20, Mot. to Dismiss.) Plajntiffo is represented
by counsel, has failed to oppose the motion intilme since it was filed Accordingly, the

motion is deemed unopposed. For the reasons set forth below, Defendants’ motion is granted.

BACKGROUND

Plaintiffs Employment History and Suspension
In August 2003, Plaintiff was hired through Goodwill's BaokWork Program as a

workforce development instructor at Goodwill’s offices in Queens, New York.. Gompl.q
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13.) Plaintiff was continuously employed with Goodwill until Januzd$0, during which time

he maintained a clean disciplinary recordd. | 4-15.) On January 4, 2010, Shub, Vice
President of Goodwill's Bacto-Work Program, informed Plaintiff that he was suspended
pending investigation of a complaint that a client had filed agains{ther‘Client Complaint”)

for allegedsexually inappropriate behaviodd(1 9, 15.)

Plaintiff's suspension lasted from January 4, 2010 until February 2, 2010, during which
time Plaintiff communicated with Shub and Napoli, Goodwill's Senior Vice Presifignt
Human Resources, to deny that he had engaged in any inappropriate behavior anddadltima
he be reinstated.Id, 111,15, 1824, 31.) He also requested a copy of the Client Complaint,
which Shub and Napoli declined to providéd. (118, 21.) On January 13010,Plaintiff was
notified in a letter from Napoli that his employment at Goodwill had been terminatedif@low
an investigation of the Client Complaintld.({ 20.) On January 26, 201Blaintiff initiated a
meeting with Napoli taassert his innocence andice his suspicion that no investigation had
actually taken place.ld. 1 21+-22.)

On February 1, 2010, Plaintiff received a letter from Napadld. { 25.) It stated that
Plaintiff's termination was being revoked and his employment at Goodwilltasgds because
there was no evidence to corroborate the Client Compldidty 6.) The letter also informed
Plaintiff that the incident alleged in the Client Complaint and the attending investigaien
confidential; Plaintiff waglirectednot to discissthe matter with cavorkers and his supervisors
and managers ave likewise directed to keep the matteonfidential. [d. f 2728.) On
February 2, 201®Rlaintiff returned to work at Goodwill.Id. T 31.)

I. The Alleged Defamation

Plaintiff alleges hhat during hissuspensionat least three cworkers inforned him of



rumors spreading around tb#ice that he had engaged in inappropriate sexual acts with a client
in the office, and had forcibly cornered a client in the office to proposition herdatea Am.
Compl. § 29.) In a telephone conference with Napoli following his termination, Plaintiff
complained about the proliferation of these rumold. ( 24.)

When Plaintiff returned to work, he allegedly encountered the rumors firsthand. He
overheard a security officer, as well as an office managgyingthat Plaintiff had requested
sexual favors from a client while in the office, and that Plaintiff had a historgexfially
harassing female clients.Id( 1 32-34.) Dismayed by these rumoRlaintiff met with Shub,
who allegedly told him that no investigation had taken place prior to his terminalttbfly] 33—

34.) Plaintiff, to no avail, again requested that Shub furnish him a copy of the Clientaampl

(Id. 11 34-35.) He then demanded that Shub explain why rumors were spreading throughout the
office. Plaintiff told Shulihe rumors could not have started unless Shub divulged to employees
confidential details about the Client Complaint or other allegationsxafas misconduct against

him. (d. § 34.) Shub neither confirmed nor denied that she had divulged any such confidential
information. (d. § 36.)

On May 12, 2010, Plaintiff commenced this action against Defendants, asserting three
claims: (1) a defamation claim against Shub for maliciously leaking out basetess tooffice
staff that Plaintiff had engaged in various forms of sexually inappropbakavior towards
femaleclients while at Goodwilli¢l. 11 39-53); (2) an IIED claim against Shub, stemming from
the same alleged rumorgl. (] 5459); and (3) a claim imputing vicarious liability for Shub’s
actions to Goodwill, both because Shub was acting within the scope of her employment when
making the alleged defamatory statements, and because Napoli and Turnet Sitifigs

actions. [(d. 11 60670.)



DISCUSSION

|. Legal Standard

Rule 12(b)(6) of the Federal Rules of Civil Procedure states that a defemajaniove,
in lieu of an answer, for dismissal of a complaint for “failure to stataianaipon which relief
can be granted.”FeD. R. Civ. P. 12(b)(6). To determine whether dismissal is appropriate, “a
court must accept as true all [factual] allegatioostained in a complaint” but need not accept
“legal conclusions.” Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949 (200%hus a
court need not accord “[lJegal conclusions, deductions or opinions couched as faetaicalb
... a presumptionf truthfulness.” In re NYSE Specialists Securities Litigation, 503 F. 3d 89, 95
(2d Cir. 2007) (citation omitted). For this reasdft]lhreadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffinsllede a claim
against dismissal.lgbal, 129 S.Ct. at 1949 Moreover, “[tjo survive a motion to dismiss, a
complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.” 'Id. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint . . . has not shown that the pleader is entitled to ridiedt’ 1950
(internalquotation marks and citatiammitted).
II. Analysis

A. Defamation

To maintain an action for defamation under New York law, a plaintiff must establish:
“(1) a false statement about the plaintiff; (2) published to a third party withdubragtion or
privilege; (3) through fault amounting to at least negligence on [the] part of the pub{#he

that either constitutes defamation per se or caused special dama&dwset] v. Bank of Am,,



2010 WL 3824168, at *4 (E.D.N.Y. Sept. 24, 2010) (quofiihgi v. Cayre Grp., Ltd., 726 F.
Supp. 2d 323, 329 (S.D.N.Y. 2010) (internabtation marks and citatioomitted)) “While a
defamation claim need not be pled haec verba, a complaint alleging defamation ‘is only
sufficient if it adequately identifies the purported communication, and an indicatianoomade
the statement, when it was made, and to whom it was communicatkt.(Guoting Camp
Summit of Summitville, Inc. v. Visinski, 2007 WL 1152894, at *10 (S.D.N.Y. Apr. 16, 2007)
(internal quotation marks arditation omitted)) The centralconcern is that defendant i®n
notice as to the commications complained of so that she is able to defend heGKelly v.
Schmidberger, 806 F.2d 44, 46 (2d Cirl986). Thus, aclaimant’'s mere conclusostatement
that he or she was disparaged by false statements is insufficient to stdé#enatide claim.
Ahmed, 2010 WL 3824168, at *f&iting Rellly v. Natwest Markets Grp., Inc., 181 F. 3d 253, 271
(2d Cir.1999)). Here,Plaintiff’'s complaint iorincpally premisedn conclusory statements and
deductionsmoreoverjt lacks the specificity required to state a defamation clafocordingly,
the claim is dismissed.

Plaintiff allegesin a conclusory manner that Shub defamed him by divulging to other
Goadwill employees details of Plaintiff's alleged sexual misconadsclocumented in the Client
Complaint. &ee Am. Compl. 1 34, 442, 4350.) However,the complaint fails to plead any
facts identifying Shub as the source of the alleged defamation d?l#atiff’'s two coworkers,
the security officer and office manager, were the individuals to whom Shub dilege
communicated the defamatory information. Moreotte,complaint does not allege the time or
manner in which the alleged statememésemade

Instead, Plaintiff's defamation claim is largely premised on conclusorynstats and

deductions, which this court need not credit as true when evaluating a motion to diSea$s.



re NYSE Specialists Securities Litigation, 503 F. 3d at 95. Her®@Jaintiff merely alleges that he
overheard, or was informed of, rumors about his alleged sexual misconduct at the &Hece. (
Am. Compl. 11 29, 324345.) From this, Plaintifideduceghatthe Client Complaint must have
been the basis for the rumors and that Shub must have been the source of the rumerslioecaus
was privy to the allegations against Plaintiff in the Client Complaigge i¢l. 11 34, 4642, 49.)
Similarly, Plaintiff baldyconcludes that Shub must have m#ue defamatory statements to the
security officer and office manager because Plaintiff overheard thalisgassing rumors of
Plaintiff's alleged sexual misconductSegid. {1 32, 42.)

Thus, Plaintiff identifies Shub’s alleged defamatory statements only throeguction,
unsubstantiated by any specific details about when, where, or in winaemike statements
were made. As such, Plaintiff's complaint does not give Shub the sufficient notice needed to
defend herselind the complainbtherwiselacks the specificity required to state a defaomati
claim. See Leung v. New York Univ., 2010 WL 1372541, at *8 (S.D.N.Y. Mar. 29, 2010)
(dismissing defamation claims where complaint lacked specificity as to thentaof the
defamatory statements and to the time, place, and manner in which they wexd;stealso
Dellefave v. Access Temporaries, Inc., 2001 WL 25745, at *3 (S.D.N.Y. Jan. 10, 2001) (citations
omitted) (“[D]eductions included in the pleadings are insufficieo state a claim” as are
“pleadings which require deductions in order to state all the elemeMiy/grs v. Amerada Hess
Corp., 647 F. Supp. 62, 667 (S.D.N.Y. 1986) (dismissing allegations of defamation based on
Plaintiff's assertion that rumors “nessarily had to have been” caused by dissemination of
defamatory statementsfccordingly, Plaintiff's defamation claim is dismissed.

B. Intentional Infliction of Emotional Distress

To maintain an action for IIED under New York law, a plaintiff must show: “(ieene



and outrageous conduct, (2) intent to cause severe emotional distress, (3) a caus@brtonnec
between the conduct and the injury, and (4) severe emotional distridssise v. Wackenhut

Svs, Inc., 2011 WL 6326100, at *4 (S.D.N.Y. Dec. 16, 2011) (quotdegder v. City of New

York, 78 F.3d 787, 790 (2d Cir. 1996) (citation omitted)). As a cause of action, it is “extremely
disfavored . . . [and] routinely dismissed pre-answer motion.” Id. (quotingSchaer v. City of

New York, 2011 WL 1239836, at *7 n. 4 (S.D.N.Y. Mar. 25, 2011). “Defamatory statements are
generally not sufficiently extreme and outrageous to support an IIED cl&arl5on v. Geneva

City Sch. Dist., 679 F. Supp. 2d 355, 372 (W.D.N.Y. 2010).

Here, Plaintiff bases his IIED claiagainst Shulon her alleged defamatostatements;
however,the court has already concludethintiff failed to plead facts establishing Shub as the
sourceof those alleged statementsSee supra, Part IILA Regardlessassuming,arguendo,
Plaintiff pled facts sufficient tadentify Shub as the source of the alleged rumors, Plastiilff
hasfailed to state an IIED claim because he has failed to allege extreme and outregedust.
Extreme and outrageous condacturswhere “the conduct has been so outrageous in character,
and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized conmtyr” Howell v. New York Post Co., 81
N.Y.2d 115, 122 (1993) (internal quotation marks and citations omitted). Shub’s alleged
communication of the details of the Client Complaint or othenors of Plairtiff's sexual
misconducfalls well short of meetig this high standardSee House, 2011 WL 6326100, at4-

5; Carlson, 679F. Supp. 2d at 36562 372-73 (dismissing IIED claims where plaintiff alleged
that defendants’ defamatory statements “caused others to believedhedsbkold or provided
drugs or alcohol to students and inappropriately touched or had sex with underage students”);

Jamesv. DeGrandis, 138 F. Supp. 2d 402, 421 (W.D.N.Y. 2001) (“Even a false charge of sexual



harassment does not rise to the level of outrage required to recover on an intentiotah iof
emotional distress claim under New York law”).

Furthermore, Plaintif§ bare assertion that Shub’s conduct was “extreme and outrageous”
and “utterly reprehensible,”Afn. Compl. 1 55, 58), is a “conclusory allegation which the
[c]ourt is not required to credit on a motion to dismisdduse, 2011 WL 6326100, at *Eciting
Igbal, 129 S. Ct. at 1949-50Accordingly, Plaintiff's IIED claim iglismissed.

C. Vicarious Liability

Plaintiff asserts that GoodwillShub’s employershould be held vicariously liable for
Shub’s alleged defamatory statements, both because Shub was acting with “aatinty
from her agency”’ at Goodwill when making those statements, and because Napadliraed T
“ratified” Shub’s conduct. $ee Am. Compl. I 66.) However, given that the underlying claims
against Shub have been dismissed, there canobenposition of vicarious liability against
Shub’s employer.See Shapiro v. Kronfeld, 2004 WL 2698889, at *24 (S.D.N.Y. Nov. 24, 2004)
(dismissing claims premised upon a theory of respondeat superior because “thée oa
imposition of vicarious lialtity in the absence of underlying liability”see also Karaduman v.
Newsday, Inc., 51 N.Y.2d 531, 54516, 435 N.Y.S.2d 556 (N.Y. 1980YVende C. v. United
Methodist Church, N.Y. W. Area, 6 A.D.3d 1047, 10524th Dept 2004) (citing cases)

Accordingly, Plaintiff's claim imputing vicarious liability to Goodwill is dismissed.



CONCLUSION

For the foregoing reasons, Defendantsition to dismiss is grantedThere being no
indication that Plaintiff would be able to cure the defects in the complaint, thelazomip
dismissed in its entirety with prejudic&ee Ahmed, 2010 WL 3824168, at *&&. Julesv. United
Parcel Serv., Inc., 2010 WL 1268071 (E.D.N.Y. Mar. 31, 2010) (granting unopposed motions to

dismiss and dismissing complaint with no leave to amend

SO ORDERED.

Dated: Brooklyn, New York
March 28 2012
/sl
DORA L. IRIZARRY
United States District Judge




