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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________ — X
ABRAHAM AMIN,

Petitioner, MEMORANDUM & ORDER

10-CV-2293 (PKC)
- against

WILLIAM F. HULIHAN, S uperintendent

Respondent.
_________________ — X

PAMELA K. CHEN, United States District Judge:

Abraham Amin (Petitionet), appearingoro se petitions this Courfor awrit of habeas
corpuspursuant to 28 U.S.C. 354, challenging higebruary 282007 convictiorfollowing a
plea of guilty to one count of Manslaughteithe First Degree in the Supreme Court of the State
of New York, Queens CountyOn March 29, 200 Retitioner wasentenced th2-1/2 to 25 years
Petitionerchallenges his conviction on twgrounds (1) the State court improperlydenied his
request for aDunaway suppressiorhearing and (2) the State court failed tgroperly assess
Petitioneis mentalcompetece at the time of the offensand during the prosecutiorFor the
reasonset forth below, the petition for a writ bhbeas corpuss deniedin its entirety

BACKGROUND
A. Relevant Facts
On July 24, 1998, at approximately 9:00 a.Retitionerstabbed his fiane& Dorota

Wisniewska(the “victim”), over 15timesin the chest and abdoméamside the apartment they

1 GivenPetitioner’s conviction, the Court recites relevant facts in thn figpst favorable
to the prosecutionSee Garbutt v. Conwa@68 F.3d 7980 (2d Cir. 2012).
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shared. (SeeDkt. 13 (Decl. of Ayelet Sela (“Sela Decl)'f 4) At approximately 9:26 a.m.,
Petitioner called 911(Id.) Petitione told the operator: “Please . someone got Kid in here,
please | need helpOkay, 80 dash 08 Austin Stredthere was an argument and shenow she’s
dying. . . please call ambulance.(Dkt. 14-2 at ECF16 (“Section710.30Notice”).?) Whenthe
police arrived at the scendetitioner who waswearing a bloogsoaked shirt anda pair of
underweardirected them to the victim(Sela Decl. § 4. The victim wadying face down on the
bathroom floorcovered in blood from multiple stab wound#d.) There were no signs of forced
entry and no other individuals presePRetitioneroffered no explanation for thimjured and
bleedingwomanin the apartment (Id.) The dficers subsequentlgecovereda 12-inch kitchen
knife on the bedroom floofld.) The victimdied at the hospital.ld.)

The dficers arrestedPetitionerand removed him tthe Queens Generddospital Center,
where he was treated fetab wounds oiis leg and ankle.(Ild.) At around 11:20 a.mat the
hospita] Detective Louis Pia of the Queens Homicide Squad issidotanda warnings to
Petitioner (Id.) After receiving theMiranda warnings,Petitionertold DetectivePiathat he lived
with his fianc&, Dorotg that he woke up around8:00 or 9:00 a.m. and immediately observed
his fianc&lying in the throombleeding;and that he called 911Section 710.30 Notice YVhen
asked how he was injured, the defendaattiest heé‘really did not remembér (Id.)

B. Pretrial Proceedings

1. Request for PreTrial Suppression Hearings

On August3, 1998 Petitionerwas indictedon two counts oBecondDegreeMurder and

2 Section 71@B0 of theNew York Criminal Procedure Laf#CPL”) requires théeopleto
notify a criminal defendant of statements made by the dafértd the police thahe People
intends to introduce at trialtECF” refers to the page number generated by the Electronic Court
Filing system rather than the document’s internal pagina
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one count of @minal Possession of &Veapon in theé~ourth Degree (Sela Decl. f7.) On
November 19, 1998he Peopleervednoticeon Petitioner, pursuant ©PL § 71030, of his two
oral statementso police the 911 callfrom the morning ofJuly 24, 1998and his postarrest
statements tthe policeat the hospital (Section710.30Notice)

On May 19, 1999Pc¢titioner represented by counséled an omnibus mtion requesting
the following relief: (1) dismissal of the indictment on the grounds that the evideefmee the
Grand Jury was not legally sufficient or, in the altenegtfor anorder reducing any charge wiee
the evidence was only sufficient to suppartesser chargg?) release of thgrandjury minutes
to defense counsel3) appointmentof an investigator;(4) a Bill of Particulars;and (5)
DunawayHuntleyandSandovahearings® (Dkt. 14 at ECF2-3 (“Notice of Omnibus Motion™)).
With respect to the request mDunaway/Huntleyearing, Petitioné counsehsserted that there
was ro probable causat the time ofPetitioner’'sarrestbecause the only information the police
had when they arrested hiwvas that Petitioner “found his fiancée lying in a batmpbleeding,
and he phoned for an ambulancéDkt. 14 at ECF 10 (“Affin Support of Omnibus Motidh )
Petitioners counseffurtherasserted that Petitionaas never given anyliranda warningsafter
he was arrested anthat his knowledge of English was insufficient to allow for clear

communication with the arresting officeréd.)

3 A Dunawayhearing “is used to determine whether probable cause existed for matrimi
defendant’s arresfwhere]statemerd given by a suspect who is arrested without probablkgecau
must be suppressedhderthe Fourth AmendmentOrtiz v. Ercole No. 0#2CV-4667, 2010 WL
1688444, at* 1 n.1 (E.D.N.Y Apr. 26, 2010). Huntleyhearing is used in New York to suppress
statemerd made to law enforcement on the ground that the statement was coercattioe t
defendant was never advised of the constitutional right to remain.’sileh n2. A Sandoval
hearing is used tallow defendants'to obtain a prospective ruling as which portions of a
defendans prior record can be used at trial by the prosecutionnipeachment should the
defendant testify. Monko v. SenkowskNo. 97cv-2895, 2016 WL 373962, at 121 (E.D.N.Y.
Jan. 29, 2016(citing People v. SandovaB4 N.Y.2d371 (1974).



In an Order datedlay 27, 1999Judge Robert J. Hanopleld that there wasufficient
legal evidenceto sustainthe indictmentand denied the motion to dismisékt. 14 at ECF30
(“Order on Omnibus Motion”) Judge HanophgrantedPetitioner’s request faHuntleyhearing
as to the statements made to the police in the hospital, however ié Betitioner’s request for
aHuntleyhearing with respect to the 911 catidPetitioner’s request faDunawayhearing. (Id.
atECF31) In soruling, the court noted thdetitionerfailed to allege that histatemergto the
911 operatowere involuntary so as to require &luntley hearing, and thathe request for a
Dunawayhearingsimilarly failed “to contain sworn allegations of fact supportirgyaanatter of
law, the grounds alleged in accordance with C.P.L § 710.¢lal.) Finally, Judge Hanophy
granted Petitioner’s request forSandovahearing. d.)

2. Mental Competence Issues

Before any trial could be held, the Court repeatéoliyd Petitionerunfit to stand triaf
(See e.g, Dkt. 14 at ECF33-35 (Jan. 12, 1999 Hr'gr.); 36-39 (Dec. 2, 1999 Hr'g Tr.)40-51
(Mar. 7, 2001Hr'g Tr.); 52-69 (Sept. 25, 200Hr’'g Tr.); 74-76 (June 6, 2003 Hr'g Tr,.)77-78
(July 21, 2003Hr’g Tr.); 83-87 (July 29, 2004r'g Tr.); 88-89(Oct. 21, 2004Hr'g Tr.).) Between
January 12, 1999 and Febru@g;, 2007 the court helceleven competendyearingsand ordered
several psychiatric examinations to determine Petitioner’s fithgsbteed During thattime,
Petitionerwas held invariousmental health facilitiesand was only found competent three
occasionsJaruary 13, 2003; January 26, 20@4dAugust 10, 2005 (SeeDkt. 14 at ECF 7¥3

(Jan. 13, 2003 Hrg Tr.)y9-82 (Jan. 26, 2004 Hr'g Tr.pkt. 142 at ECF 1Aug. 10, 2005 Hr'g

4 At a January 26, 2004 hearinbettrial court described fitness as “sufficient knexge
of the background of the case that he can make choiceshielgtprney] make choices, decide
whether to plead guilty or not guilty or not respoesiwvid decide whether to testify or not testify,
whether to waive a jury or not waive a jury, and have safftcand meaningful involvement with
[his attorney] to assist [the attorney] and to withstand the rigfaadrial” (Dkt. 14 at ECF 81.)
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Tr.).)

C. Plea and Sentencing

On February 28, 2007ftar the court found Petitioner fit to stand tribk pled guilty on
February 28, 200% Manslaughter in the First Degree.Y. Penal Law § 125.20(Dkt. 142 at
ECF 415 (Plea Hr'g Tr).) Petitioner alloated as follows:“l stabbed Dorota numerous times t
cause harm and she died, and she died from the stabbthgt ECF13.) Petitioner waived his
right to appeal his conviction and sentence, loogily in court and by signing a written waiver.
(Id. at ECF14; see alsdkt. 14-3 at ECF 82 Waiver of Right to Appeal) On March 29, 2007,
Petitioner was sentencedi@1/2to 25years (Dkt. 142 at ECR25 (Sentencing Hr'g Tr)

D. Direct Appeal

OnMarch 14, 2008Petitionerappealed his convictidhrough assigned appellate counsel
raising two issues: (1) whether therial court's summary denial of his motion for Runaway
hearing deprived him of his constitutional right to duacpss and to be free from illegasarches
and seizuresand (2)whetherhis sentence should be reduced in the interest of jubised on his
lack of a criminal record and historymiental illness (Dkt. 14-2 at ECF 27Brief for Appellant))
On July 29, 2008,he Appellate Divisiondenied Petitioner's appeal, findingathhe had
“knowingly, voluntarily, and intelligently waived hisight to appeal and holding that
“[ilinasmuch as the issues he seeks to raise are encompassedhaitivialitl waiver, we will not
review them.” People v. Amin860 N.Y.S.2d 917App. Div.2008). On September 29, 2008t
New York Court of Appealslenied leave to appedPeople v. Amin896 N.E.2d 972008).

E. State Collateral Attack

On May 13 2009, Petitionermovedpro seto vacate his conviction pursuant to CPL 8

440.10 (Dkt. 142 at ECF 88(“440 Motion”).) Petitionerclaimedthat his guilty plea was



involuntary because head received ineffective assistance of counsgpecifically, Petitioner
allegedthat“his attorney failed to advise him both of the affirmafigefensejprovided inPenal
Law 840.19Mental disease or defeadhd that the ultimate decision of whether to plead guilty or
assert the defense at trial belonged to him alo@kt. 14-3 atECF89-90 (Order Denying440
Motion).) Petitionerasserted thetad he knowrthe decision to plead guilty was htkere was
“more than a ‘reasonable probability”” he would have chosen to procéedl. Okt. 14-3at ECF
2 (Aff. in Support 0440 Motion).) Petitioneralso claimed ineffective assistancecotinselon
the basis thalis lawyer never conductedHuntley hearingas permitted by the trial couripr
challengedts denial of aDbunawayhearing. (Id. at ECF2-3)

On December 22, 2009udge HanophgeniedPetitioner's 440 Motion.(Order Denying
440 Motion) The judgenoted as an initial matter thBetitioner’'swaiver of his right to appeal
did not waiveany clains relatingio the voluntariness of hgea. (Id. at ECF 90 However,Judge
HanophyfoundthatPetitionels allegations wereinsupportd by evidence andontradicted both
by both the plea minutes and thiéidavit and note®f Petitioner’strial counsel (Id.) The court
noted that athe pleahearing both Petitioner and his trial counsel confirmed on the retioad
they had discusse@ll the various aspects of the cdsacluding affirmative defenses and the
decision to plead guilty(ld.) The court alsmotedthat defense counsel’s contemporaneous notes
referenceddiscussionsn which counselnformed Petitionerof the merits ofavailableoptions,
including an insanity defense, aticht Petitioneés counsel secured fdim an advantageous plea
deal. (Id.) The court also notethatPetitionerhad hadwo lawyers over the course tie case
making it unlikelythatbothhad negleted to informPetitionerof anaffirmative defensbased on
his mental competencyld. at ECF91.) Furthermorethe court found tha®etitionerprovided no

support for the claim th&tad he been advised differentiyg would not have pled guiltyFinally,



the court held that Petitioner forfeited any claim based oadussels’ handling of thBunaway
andHuntleyhearings when he pled guiltgnd that'[i]n any event, the defendant failed to show
that counsel lacked ‘strategic or other legitimadel@nations for such decisions.(Dkt. 144 at
ECF 1(citations omitted). Petitionerdid notseek leave to appeal the denial of his 440 Motion

F. Instant Petition for Writ of Habeas Corpus

On May 14, 2010 Petitionertimely submitted the instant Petitidar a Writ of Habeas
Corpus pursuant to 28 U.S.C. 8225Mkt. 1.) Liberally construing his paperBetitioner raises
two grounds fohabeagelief.®> First, Petitionecontends thathe summary denial of his motion
for aDunawayhearing deprived him dfis rights under the Fourth and Fourteenth Amendments
(Dkt. 1 at ECF 5.)Secondjn alater submissiotthatthis Court will construe as supplemental
petition, Petitioner contends thgtven hishistory of mental illness: (i)raexpert clinician should
have evaluated him and produced a written report regatdsnmental state and ability to help
with his own defense; (i hearing should have been held pertainingetdi®ner’'s mental state
at the time of the crime; and (ig@)ther Petitioner’'s counsel or the prosecutor should repgested
that Petitioner be seen by a psychiatrist for @es@ment of his mental capacity. (Dkt. 7.)

Respondent contends that fPetition should be denied because all of Petitioner’s claims

are either unexhausted, procedurally barretheritless. (Dkt. 13.)

> The Caurt construes Petitionerisro sepetition in the light most favorable to hinsee
Erickson v. Pardys551 U.S. 89, 94 (2007) (requiring courts to hptd sepleadings to less
stringent standardsJriestman v. Fed. Bureau of Priso@&0 F. 3d 471, 47@d Cir. 2006) (the
Court is obligated to construgpeo sepetition to “raise the strongest arguments” it suggests).
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DISCUSSION

A. STANDARD OF REVIEW

A habeascorpuspetition is not a vehicle to #i@igate every issue previously determined
in State court. Herrera v. Colling 506 U.S. 390, 4011993). Rather, a State prisoner seeking
habeasrelief under28 U.S.C. § 2254"Section 2254”) as amended bthe Antiterrorism and
Effective Death Penalty Act of 1996AEDPA”), must show that he is “in custody in violation of
the Constitution or laws dreaties of the United States28 U.S.C. § 2254(a).

Under Section 2254, petitionermust show that theState court decision, having been
adjudicated on the merits, is eith€fl) “contrary tq or involvedan unreasonable application,of
clearly esablished Federal lapas determined by the Supreme Court of the United State@)
“based oran unreasonable determination of the fantight of the evidence presented in the State
court proceeding.”28 U.S.C. § 2254(demphasis added)

As tothe former, “clearly established law” is defined as “the holdingsppsseda dicta,
of [the Supreme] Coud’decisions as of the time of the relevant statat decision.” Williams
v. Taylor, 529 U.S. 362, 412 (2000 Statecourt decision is “camary td’ clearly established
law if the State court:(1) arrives at a conclusion opposite to that reachatidoypupreme&ourt
on a question of lawgr (2) decides a casdifferenty than theSupreme Courhas on a set of
“materially indistinguishablefacts. Evans v. Fischer712 F.3d 125, 132 (2d Cir. 2013) (quoting
Williams 529 U.S. at 405). Under the “unreasonable application” clausdgeathabeascourt
shoud “ask whether the state court’s application of clearly establishecafdderwas ofectively
unreasonable.'Williams 529 U.S. at 40%ee also idat 410 (“[A]Jn unreasonablapplication of
federal law is different from amcorrect application of federal law.”) (emphasis original);

Grayton v. Ercole691 F.3d 165, 174 (2d Cir. 2012)T]he writ may only issue where the state



court’s application of the law was not only wrong, but unreabte.”) A federalhabeascourt
may only “issue the writ in cases where there is no possibility fairmipaistis could disagree
that the state court’s decision conflicts with [the Supreme] Coprésedents.”Harrington v.
Richter, 562 U.S. 86, 102 (2011).

As tohabeaghallenges based on a State court’s “unreasonable determination ofgfie fact
Section 2254(e)(1) provides that “a determimraof a factual issue made by a State court shall be
presumed to be correct” and “[t]he [petitioner] shaNé the burden of rebutting the presumption
of correctness by cleand convincing evidence.ld. § 2254(e)(1).

Section 2254 thus embodie$'difficult to meet’ . . . and ‘highly deferential standard . . .
which demands that stateurt decisions bgiven the benefit of the doubt.Cullen v. Pinholster
563 U.S. 170, 1812011) (quotingHarrington, 562 U.S.at 102; Woodford v. Visciotti537U.S.

19, 24 (2002) (per curiam))But if “a federal cout is convinced that a prisonsrtustody. . .
violates the Constitution, that independent judgment shoelcaps” Williams 529 U.S. at 389.

B. PROCEDURAL DEFAULT AND EXHAUSTION

Under Section 2254, as amended by AEDPA, a petitionet oamply with certain
procedural requirements when filing an applmafor a writ of habeas corpusVhile Petitioner’s
claimsare timely the Court finds thathey are eitheprocedurally defaulte@dr otherwisenot
cognizable ohabeageview.

1. RelevantLaw
i. Procedural Default

A federal court generally is precluded from reviewingaheasclaim if theState courts

prior denial of that claim rests on an adequate and indepeé&ate ground.See, e.gHarris v.

Reed 489 U.S. 255, 262 (198%yainwright v. SykesA33 U.S. 72, 81 (1971)A petitioner’s



failure to comply with a state procedural rule qualifiesaasadequate and independ&tdte
ground, provided that (i) th&ate court actually “relied on th@ocedural bar as an independent
basis for its disposition of the caséjarris, 489 U.S. at 26562 (internal quotation marks and
citation omitted), and (ii) th&tate procedural rule is “firmly established and reguléollowed.”
See Cotto v. HerberB3L F.3d 217, 23940 (2d Cir.2003). A State courts express reliance on a
procedural ground as one basis for the denial of the clegiyadeshabeasreview, even if the
State court proceeds to consider the merits of the cl&@tenn v. Bartlett98 F.3d721, 724 (2d
Cir. 1996);Velasquez v. Leonard898 F.2d 7, 9 (2d Cif.990).

Nevertheless, a petitioner may obtain fedéadbeasreview of a proceduralidefaulted
claim, if the petitioner demonstrates either “cause for the defaulaetod! prejudicé or that
“failure to consider the claims will result in a miscarriaggusfice (.e., the petitioner is actually
innocent).® Aparicio v. Artuz 269 F.3d 78, 90 (2d Cir. 2001) (citi@pleman v. ThompspB01
U.S. 722, 48-50 (1991); Dunham v. Travis313 F.3d 724, 730 (2d Cir. 2002)o establish cause
for a procedural default, a petitioner mghbw“some objective factor external to the defense”
that explains why he did not previously raise the cla@iark v. Perez510 F.3d 382, 393 (2d Cir.
2008)(citing Murray v. Carrier, 477 U.S. 478, 488 (1986)To show prejudice, a petitioner must
demonstrate that the failure to raise the claim previdustya substantial imjious effect on the
petitioners case such thée was denied fundamental fairnes®eyes v. New Yarko. 99cv-
3628, 1999 WL 1059961, at *2 (S.D.N.Y. N@&2, 1999 (citing Murray, 477 U.S. at94)

ii. Exhaustion

Relatedly, AEDPA requires that a petitioner exhaust each claim he wishes to maise i

® A claim of actual innocence must be supported‘dgw reliable evidence” and is
therefore “rarely successful.Schlup v. Delp513 U.S298, 324 (1995).
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federal court by first seeking remedies that may be available in the cbthts $tate in which he
was convicted gralternatively,demonstrate that “(i) there is an absence of available State
corrective process; or (ii) circumstances exist that rendermociess ineffective to protect the
rights of the applicant.”28 U.S.C. 2254(b)(1B). Exhaustion demands that claims be presented
to each level of the State courts, so that the State is first givengbewopty to review the merits

of the federal costitutional claim.O’Sullivan v. Boerckel526 U.S. 838, 845 (1999) (concluding
that “state prisoners must give the state courts one full opportonigsolve any constitutional
issues by involving one complete round of the State’s edtablizppellateeview procesy. The
exhaustio requiremengensures that “state courts receive a legitimate opportunity to pass on a
petitioner’s federal claims and that federal courts respectdhe curts’ ability to correct their
own mistakes."Galdamez v. Kean894 F.3d 68,3 (2d Cir. 2005) Consistent with this principle,

“a state prisoner [must] present the state courts with the samehdainges upon the federal
courts.” Pickard v. Connqgr404 U.S. 270, 276 (1971)n other words, aggitionermust“fairly
present” both the factual and legal premises sffaeral claims to thgtate court. Baldwin v.
Reeseb41 U.S. 27, 29 (2004)pnes v. Keane329 F.3d 290, 2995 (2d Cir. 2003).

A federal court may “deem” an otherwise unexhaustanh to be exhausted if it would
be procedurally barred in ti&ate court in which the petitioner would be required &spnt the
claim. Coleman 501 U.S. at 735 h; Aparicio, 269 F.3d at 90In that circumstance, although the
petitioner technically will have safied the exhaustion requirement, he also will havegmioally
defaulted his claim, thus preventing the fetleurt from reaching the claim’'merits, unless,
once again, the petitioner can show either cause for the defauktsanting prejudice, aactual

innocence.See Sweet v. Benneédb3 F.3d 135, 139, 141 (2d C2003).
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2. Application of Habeas Law to Factsof this Case
I. Petitioner’s Fourth Amendment Claim Is Procedurally Defaulted

Petitionerargues that his Fourth Amendment rights were violated wileewas denied a
Dunawayhearingfor havingfailed to make sufficient sworn factual allegations that wquddify
the holding of a hearing.Petitioner'schallengeis procedurally barredsince the Appellate
Division deniedthis very claimon direct appeadn an adequate and independent state ground:
heldthat it was precluded from reviewing the claim becausadtetithad validlyvaived his right
to appeapre-trial motionswhen he pledjuilty. SeeAmin 860 N.Y.S.2d at 918The defendant
knowingly, voluntarily, and intelligently waived his rigto appeal. Inasmuch as the issues he
seeks to raise are encompassed within that valid waiver we will netvgem.’).

“Courts in this circuibave conistently held that a petitioner’s waiver of the right to appeal
is an adequate and independent state ground for denyiagheorpueelief.” Guaman v. Racette
No. 14cv-5160, 2016 WL 901304, at *5 (S.D.N.Y. Feb. 5, 20@)ng Alvarezv. Ydich, 09-cv-
01343, 2012 WL 2952412, at *5 (E.D.N.Y. July 17, 2012)lécting cases)Burvick v. Brown
No. 16cv-5597, 2013 WL 3441176, at *6 (E.D.N.Y. July 9, 2013) (“Federattschave held that
New York law allowing defendants to waive theirhiigo appeal as part of a plea agreement, as
long as the waiver is made voluntarily and is knowing amdlligent, is an adequate and
independent state ground that bhabeasreview, and this Court agrees with those decisions.”)
(citing caseg) Petitioner @es not contend that his waiver of the right to appeal wasiagyiht
voluntary, knowing, and intelligent, and the record destrates that it wasPetitioner executed
a written waiver of appeal in open cowith the assistance of his attorneyhe Caurt finds that

this written waiver, coupled with the judge’s instructions, gave Petitianfécient notice of the
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appealights he was surrenderirigPeople v. Schmid869 N.Y.S.2d 648, 64%\pp. Div. 2008)
(“County Court’'s admonitions, together with the written waiver in theonek sufficiently
informed defendant of his right$.(quotingPeople v. Lewis851 N.Y.S.2d 295, 297App. Div.
2008));People v. Easte995 N.Y.S.2d 852, 853\pp. Div. 2014).

Thus, Petitioer’'s claim is procedurally barred and is reviewable only if Petitioner ca
demonstrate cause for the default and prejudice resuttergftom, or show that he is actually
innocent of the crime for which he was convicteth this case, Petitioner can do hei.
Petitioner has nevalaimed to bennocent and, in facttatedunder oathat his plea proceeding
that he “stabbed Dorota numerous times to cause harm and she(&ied. ' Hr'g Tr.at ECF 12)
The other undisputed evidence overwhelmingly corrorates Petitioner’s guilt: policdfers
found Petitioner and a bleeding, severely injukéctim in the couple’s shared apartment
Petitioner’s clothes wergloody, and he had lacerations on his chin, right lower leg aradcbas
on both anklesPetitoner gave no explanation for the scene; there was no one else present in th
apartment; anchere was no forced entry

Petitioneralsocannot demonstrate cause for the default since, as noted #imvecord
shows that his waiver of the right to appeal was knowmy\eluntary. SeeAlvarez 2012 WL

2952412, at *5 (“Since peititner’s waivers of his right to appeal were knowing and voluntary, he

" At the plea hearing, Judge Hanophy instructed Petitiagéollows: “Mr. Amin, | will
tell you in general that you are waiving everything that yow @anstitutionally waive, you
understand that . . . . All right, have you sigtiad form entitled waiver of right to appeal; have
you signed this form voluntarily and knowingly after being adViseyour appellate rights by
both myself and your attorney beside youPle& Hr'g Tr.at ECF 1415.) Petitionerresponded
in the affimative. (d.) Similarly, the written waiver of appeal providett]he waiver applies
to all issues that may be validly waived. This includessoobt limited to any issue regarding the
effectiveness of counsel prior to my plea in this case andsang that may arise with regard to
the imposition of sentence . . .. In additiorite above issues, my waiver also includes, but is
not limited to the following issuesarraignmentpre-trial motions speedy trial and all criminal
proceedings up to anddluding the plea of guilt.” Waiver of Right§emphasis added).)
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has not demonstrated cauke the procedural defaul). Nor can Petitioner demonstrate
prejudice. SeeDiGuglielmo v. Smith366 F.3d 130, 136 (2d Cir. 2004) (prejudice depends on
whether there is a reasonable probability that, but for the ltletae outcome of the proceeding
would have been different)n this case, it is exceedingly improbable tietgrant ofa Dunaway
hearing would have changed the result and spared Petiicoeriction. Based on the undisputed
evidence discussed above, the officers who arrived at the crime scamaiadeason to believe
that Petitioner had committed the staigh and the trial court very likely would have found
probable cause for the arrésgnd denied Petitioner's motion to suppress his subsequent
Mirandizedstatements.

In sum this Court finds thaPetitioner’'s informed waiveof his right to appeal angsue
relating to his prérial motionsis an independent and adequate state law gropad which the
State courtlenied Petitioner’s appeal challenging the denial@fimawayhearing,and Petitioner
has failed to show a potential miscarriage of justimecause and prejudice Accordingly,
Petitioner'sDunawayhearing claim iprocedurally barred frorfederalhabeageview.

ii. In Any Event, Petitioner’s Fourth Amendment Claim Is Not
Cognizable OnHabeas Review

Moreover, gen if Petitioner’s challenge to the state court’s denial bLiaawayhearing
were not procedurally defaulted, it wouldt be cognizable orfederalhabeasreviewin light of
the Supreme Court's decisiorStone v. Powelld28 U.S. 465 (1976)JnderStone federalhabeas

relief is not available when a petitioner claims that “evidencdymed at trial was the result of an

8 “Probable cause does not require proof sufficient to wamaoonviction beyond a
reasonable doubt but merely information sufficient tqpsupa reasonable belief that an offense
has ben or is being committed . . .The legal conclusion is to be made after considealhgf
the facts and circumstances togeth&fiewed singly, these may not be persuasive, yet when
viewed together the puzzle may fit and probable cause fouRddplev. Bigelow 488 N.E.2d
451, 455 (N.Y. 1985) (citations omitted).
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unconstitutional search and seizure, unless the datied [him] an opportunity for full and fair
litigation of the claim.” Grey v. Hoke 933 F.2d 117, 121 (2d Cid991). Thus, a Fourth
Amendment claim can be addressedealeralhabeageview only when (a) th8tate has provided
no corrective procedures to redress the alleged Fourth darest violations, or (b) there is a
corrective mechasm, but the defendant was unable to use it because ainmoriscionable
breakdown in the underlying procesapellan v. Riley975 F.2d 67, 70 (2d Cit992) (citing
Gates v. Henderseb68 F.2d 830, 840 (2d Ck977).

Here, Petitioner has not shan either of thesecircumstances. New York provides
corrective procedures for alleged Fourth Amendment vaslatpursuant to Section 710.60, which
entitles a criminal defendant to move to suppress illegatiitained evidence. New York’s
procedures havepeatedly been held constitutionally sou@apellan 975 F. 2d at 70 .4; Lopez
v. LeeNo. 11-CV-2706, 2011 WL 6068119, at *9 (E.D.N.Y. Dec. 7, 20KBlly v. ConwayNo.
10-CV-3053, 2011 WL 3555823, at *3 (E.D.N.Y. Aug. 11, 201THeCPL provides a rachanism
for requestinga Dunawayhearing, but allows it to be denied where “(a) [tlhe mopapers do
not allege a ground constituting legal basis for the motion;)gt]le sworn allegations of fact do
not as a matter of law support the ground allég8deCPL § 710.60(3).Petitioner not only had
the opportunity to take advantage of Section 710.60, butimig&so when he filed a motion for
aDunawayhearing. The denial of such a hearing does not negate the fact that adstpiataw
procedures exist.Gonzalez vSuperintendent, Sullivan CorEacility, 761 F.Supp. 973, 976
(E.D.N.Y. 1991) (“[T]he fact that [Petitioner's] motion was natvdrably entertained is not
tantamount to a finding that no opportunity was availaldeery denal of a motion made by a

state prisoner does not amount to a deprivatidowthamendment rights.”).
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Nor hasPetitionershown any “unconscionable breakdown” of process in his cAse
“unconscionabléreakdown” occurs when a court “failed to conduaasoned method of inquiry
into relevant questions of fact and lawCapellan 975 F.2d at 70. In the instant case, $tete
trial court conducted such an inquiry, but denied the motion based onditsgf that Petitioner
had not pled sufficient facts to support his claim of rabpble cause. Thus, the process worked
as intendedSee Lopez2011 WL 6068119, at *9 (“The trial court’'s decision tlibabeas
petitioner’'sjconclusory allegations were insufficient to warrant an evidgntiearing was notra
unconscionable breakdown in the procedures for resohismgrourth Amendment claim.”§ee
also Ortiz v. ErcoleNo. 0#CV-4667, 2010 WL 1688444, at *1 (E.D.N.Y. Apr. 26, 2010)t{sta
that dissatisfaction or disagreement with the outcome appreson motion is insufficient to
establish an unconscionable breakdown violating Foumierdmentights);cf. Allah v. LeFevre,
623 F.Supp. 987, 9992 (S.D.N.Y.1985) (describing bribery of a judge, us®dtite, and use of
perjured testimony as examples of what might show an “wteamable breakdown”) (citing
Gates v. HendersoB68 F.2d830, 840 (2d Cir. 1977))n sum,thisCourt’'sreview ofPetitioners
Fourth Amendment claim would albarred byStone v. Powelleven ifit werenot procedurally
barred. SeeKirk v. Burge 646 F. Supp. 2d 534, 5445 (S.D.N.Y. 2009)

iii. Petitioner's Mental Competence Claims Are Procedurally Diaulted

SeparatelyPetitioner also claimthat his constitutional rights were violated becaudg
his mental illness should have been made known tdrthlecourt andthe governmentn a
“criminal hearing; (2) Petitioner’'s mental staghould havéeen evaluated by an expert cliarc
in a written report, and a hearing ordered to investigate his meat] &) therial court, the
prosecutor and defense counsel failed in their dutiBsnot conveninga hearing in which

Petitioner’s lack of mentaapabilities vasput onrecord and (4)Petitioneis frame of mind at the
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time of the incident should have been evaluated in arfyganior tothe courtor Peoplemakinga
decision pertaining tthe appropriateriminal charges$. (Dkt. 7.)

BecausePetitioner never presented any of these claims to the State tiwey are
unexhausted. While the Court may deem them exhaustedskedcauime forpresenting such
claims to the State courasnowpassegdthey arenow alsgorocedurally barredThus, even though
the Court may consider theexhausted, these claims are procedurally defaatieab to preclude
federalhabeageviewunless Petitioner can demonstrate cause and prejUsisealsaliscussion
at suprap. 11. Petitioner has not done sdrirst, there was no cause for Petitioner's delay.
Petitioner’s claims about his mental fithess were availablemovhen he filed his appeals, and
hehas not identified any external factors that made it difficulmpossible for him to raise these
issues’® Secondthere wasalsono prejudiceto Petitionerbecausehe State trialcourt was in
fact, fully aware ofPetitioners mental histonduring the criminal proceedindSeeg.g, Dkt. 14
at ECF 5662.) Furthermaoe, there is no basis to conclude that a miscarriage of justiceceilr
if habeagelief is not granted;sadiscussed above, there is no evidence suggesting that Petitioner

is actually innocent of the crime to which he pled guilty.

° The Court notes thaetitionerappears tattemptto link his Dunawayhearing claim to
his mental competency claim by arguing th@wusmawayhearing was the only vehicle for alerting
the trial court & Petitioner's mental conditierand that the denial of thBunawayhearing
prevented the court from considering crucial evidenceawing Petitioner's mental condition
both during the commissioof the crime and pendency of the cagbkt. 7.) However, this is
incorrect. The CPUaw providesfor a separate, parallel proceeding for defendants to use in raising
issues about theimental competencyoth at the time of the crime and as it rel&es defendant’s
fitness to stand trialSeeCPL 88220.15,730. By contrast, Péioner'sDunawayhearing request
was simply based on the alleged absence of probable caarsesiohim.

10 petitioner has not allegeduse based on ineffectiassistance of counsel. In any event,
such a claim would not have succeeded, given #e cecord demonstrating the persistent and
continuous efforts of Petitioner’s trial counsel to have Petitimerd unfit to stand trial.
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Even if these claims were not procedurally defayulfeeiCourt finds that therss no merit
to any of Petitioner’'s claims with respectth®® mental competency procedures followed in his
case. Petitionerwas evaluated by multiple psychiatristsvo of whom wrote commhensive,
thorough reports about Petitioner’s condition &ttilne the crime was committedhich reports
were in factsubmittedto the State court by Petitioner himself as exhibits to his 440 Mo{®ee
Exs.B and Cto Aff. in Support o#40Motion, Dkt. 14-3 at ECF 1115; 1749.) The report of Dr.
Lawrence Siegeln particular, considered Petitioner's mental health history frentithe he was
a child and summarized all previous available psychiatric rep@idsat ECF17-49.) Dr. Siegel
concluded: “While [Petitioner] has appeared to be mentally ill subsequent tartest, he was
able to work and maintain a relationship prior to that tifBased upon the data available to me
and my examinations of the defendant, it is my opinia ttie defendant did not lack substantial
capacityfat the time of the crime] due to mental disease or defect to kngupre@ate the nature
and consequences of his conduct or that it was wrolg.”at ECF49.) Although a different
mental health expemho examined Petitionaat the request of defense coungsychologist
Chewl Paradisopined that Petitioner was not mentally competent at the tinfeeafring, (Dkt.
14-3 at ECF 15), it was within the trial court's discretion to instead rely Bn Siegel's
conclusions. Skinner v. State969 N.Y.S.2d 659, @b (App. Div. 2013) (“While there was
conflicting expert testimony with rpect to the need for petitier’'s continued confinemenft]he
trier of fact [was] in the best position to evaluate the weigtitcaedbility of conflicting expert .
. . testimony,” and hetehe record supports the courttletermination to edit the opinion of
respondents’ expedver that of petitioner’s expeft (quotingState v. Donald N 881 N.Y.S.2d

542, 545 (App. Div. 2009)Petitionerffersnonew evidencéo show thaDr. Siegel’sconclusions
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about Petitioner’'s competence wereoneou®r that the trial court’s reliance on these conclusions
was unreasonablé
CONCLUSION
Forall of the foregoing reasons, the Court finds tPtitioner has demonstrated no basis

for habeagelief under 28 U.S.C. § 2254 herefore, the petition for anv of habeas corpuss
denied. BecausdPetitioner has failed to make a substantial showing of eableha constitutional
right, no certificate of appealability shadlsue. See28 U.S.C. § 2253(c)(2) Additionally, the
Court certifies pursuant to 28 U.S.C. 815%a)(3) that any appeal from this Order would ret b
taken in good faith, and, therefone forma pauperistatus is denied for the purpose of an appeal.
Coppedge v. United State369 U.S. 438, 4445 (1962). The Clerk of the Court shall enter
judgment accatingly and close this case.

SO ORDERED:

/s/ Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated:Octoberl3, 2016
Brooklyn, New York

11 Although not raised by Figoner, the Courtfurthernotes that itvas proper for the trial
court to permit Petitioner to plead guilty and waive his appeal ngittgithstanding the multiple
and periodic findings that Petitioner was not fit stand trial. Guilty pledgsights vaivers made
at a time when the defendant is found to be mentally fit are valicemaforceable, regardless of
any prior or subsequent periods of mental incapacyeBastien v. WilliamNo. 03civ-5749,
2004 WL 2978283 (S.D.N.Y. 2004inding plea vall even though efendant was twice found
incompetent priorto pleading guilty) Royster v. PerezNo. 08CV-131, 2009 WL 1505278
(E.D.N.Y. May 28, 2009) (even when the trial coused not inquire into defendant’s history of
mental illness or medication riege, a guilty plea can be made knowingly and voluntarily).
Additionally, “statements at a plea allocution carry a strong prpsan of veracity’ United
States v. Dgeb37 F.3d 204, 212 (2d Cir. 200&nd “it is weltestablished that some degree of
mentl illness cannot be equated with incompetence to stand thimlited States v. Vamog97
F.2d 1146, 11561151 (2d Cir. 1986)see alsoRoyster,2009 WL 1505278 at *4[T]he state
court’s factual determination that the petitioner’s plea wasntalyis presumed to be correct
absent clear and convimgj [evidence] to the contrary.(¢iting 28 U.S.C. § 2254(e)(1)).

19



