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BACKGROUND

On September 1,22007,Milien filed an application for disability and disability
insurance benefitalleging thashe tad been disabled since June 27, 2b@%er claim was
denied on January 28, 200Blilien requested and received a hearing befatministrative Law
Judge (ALJ”) Manuel Cofresiat whichshe appeared and testified day 13 2009. No
medical or vocatioraxperttestifiedat the hearing.

OnJuly 31, 2009ALJ Cofresiconcluded thauilien was not disabled within the
meaning of the Social Security Aah the ground thahe retained the residual functional
capacity to perforniimited light work as definedn 20 C.F.R. § 416.967]b The Appeals
Council deniedMilien’s request for relew on March 29, 2010naking theALJ’s adverse
decision thdinal decision of the Commissioneee DeChirico v. Callahari34 F.3d 1177,

1179 (2d Cir. 1998).
A. ThePlaintiff’'s Statements and Testimony

Milien was born in 1957 an@ceivedan eighth grade educationher native
Haiti. She immigrated to the United States in 1983. She worked in 1984 and 1985, and the
following year she began working as a school bus esasistengdisabledchildren in getting on
and off school buses and carrying their school bags. Milien held that position frorartB86
the alleged onset of her disability in 200Bhelived independently prior to the onset date, but
now liveswith a cowsin inQueens.Milien has six children, of whom five are adults; the sixth, a
14-yearold daughter, was sent to live withlien’s 25-yearold sonin Atlanta when Milien’s

condition worsened. She is separated from her husband.

1 Milien filed a previous application for benefits in 2006, which was deareMarch 29, 2006. (R.
111.) She did not appeal that denial, and there is no indicatibatte stopped working prior to the alleged onset
date in this case.



Milien suffersfrom HIV, hypertension, fatigue, obesity, and depression. Her HIV
and hypertensioare weltcontrolled bymedication, but the medicatidrside effects have
negatively impacted her health. She now regularly takes Atripla, amlodipmeezepril,
hydrochlorothiazide (1CTZ"), Norvasc, and Sustivader current symptoms arose shortly after
a change in hadlV medication in the first hathf 2007 which added Atripla to her daily
regimen® She ceased working shortly after the symptoms abesause she was “too tirel
work [and] too weak to continue workirig(R. 114.)

In her testimony at the hearing before ALJ CofrisBiien complained that the
medicationgrescribed by her doctor in early 2007 caused her to be “so sedated [at night] that if
there were a firele did not believe she would be able to wake uplilidn Mem. at 3; R. 33.)

She claims thenedicationsalso cause severe fatigue that persists for two to three hours after
awakening each morningndleavesher “sleepy” all day (R. 33-34.)She notedt the hearing
before ALJCofresithat she had skipped her medicine the night before in order to be sufficiently
alert for the hearing(R. 34.)

Milien is dizzy throughout the day, which prevents her from sitting more than 30-
40 minutes at a timeg(R. 29) It also prevents her from taking the subwlagcause she feats
would beunsafefor her to exit at her destination in that condition. (R. 28) dizziness began
after the medication switch in early 2007. (R. 25.)

Milien testified thasheis able to perform basic activities of personal

maintenance, such as grooming, washing, and hairdressing. Holendrziness and fatigue

2 Common side effects of Atripla include dizziness and fatigue. Althdlese side effects
dissipate within a few weeks in most patients, in some patients theyae longterm. See Atripla,
http://www.atripla.com/atriplasi.aspx(“Common side effects: Dizziness, headache, trouble sleeping, drowsiness
trouble concentrating, and/or unusual dreams. These side effects tenabtaygafter taking ATRIPLA for a few
weeks. These symptoms may be more severe with the use of alcoholranddaitering (street) drugs. If you are
dizzy, have trouble concentrating, and/or are drowsy, avoid aesithiat may be dangerous, such as driving or
operating machinery. . .Other common sideffects include: tiredness, upset stomach, vomiting, gas, and
diarrhea.”).



makeherunablecook, clean, or shop. She can use public transportation, but is restricted to
travel on the bus(R. 27-28.) Her social activity is adequatecluding weekly church
attendance and meetings with family and friends.

B. Medical Evidence

Milien hasconsistently been diagnosed with HIV, hypertension (poorly
controlled), obesity, diabetes mellitus type 2] depression Other diagnoses throughout the
relevant period have included fatigue (medically and virally induced),gigetygonjunctivitis,
and microgtic anemia. She has also been treated@ddous opportunistic infections and other
conditions app@ntlyrelated to her HIV, including pneumonia, cryptococcus, neutropenia,
thrombocytopenia, lymphocytosis, and hemoptysis.

Milien’s medical record begins with an admission to Long Island Jewish tdbspi
on October 17, 2005, for treatment of hemoptysis. (R. 145.) At the time she was taking the
prescription drugs Norvasc, Sustiva, Trivadainopril, and HCTZ. Ifl.) An x-ray taken at the
hospital revealed an opacity in the right lung “which may represent asigotanfluence of
shadows, loculated fluid or even a mass.” (R. 156.)

On October 28, 2005hsertly after being released from the hospital, Milien was
examined by her tréiag physician, Dr. Yvan Mardy.Mardy had treated her on a monthly basis

since February 12, 2001, ahdscontinued tdreat herthrough at least April 2009. (R. 157,

3 Pterygia refers to “an elevated, superficial, external ocular mass tladlyyfetms over the
perilimbal conjunctiva and extends onto the corneal surfRterygia can vary @m small, atrophic quiescent
lesions to large, aggressive, rapidly growing fibrovascular lesi@i<an distort the corneal topography, and, in
advanced cases, they can obscure the optical center of the cornea.” Jerome P. Fidfen&Wirattler,
Pterygium(Jan. 12, 2009nttp://emedicine.medscape.com/article/119262&rview

4 Atelectasis is the collapse of all or part of the luBgeMichael R. ByeAtelectasis, Pulmonary
(Sept. 8, 2009Mttp://emedime.medscape.com/article/100116¢erview
5 The Commissioner apparently made three unsuccessful attempts to proceirecords from Dr.

Mardy. (Comm. Mem. at 20; R. 168.) While the Court commends the Commissioner’s diligence, on retinand
Commissioner should make a more vigorous attempt to procure thesgsracsing the ALJ’'s subpoena power if
necessary. Even if the renewed efforts are unsuccessful, the ALJ whatsahéihearing on remand is
respectfully directed to detail what those efforts were, and their results.
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232) Mardy’s primary diagnosis was hypertension, andunierdiagnosed Milien as suffering
from cryptococcosisapparently based on the lung opacity. (R. 157.) He also diagnosed
unspecified limitationsesulting from Milien’s conditiongncluding standing, walking, lifting,
carrying, sitting, reaching, pushing, pulling, and driving. (R. 158.)

On February, 2006, Milien was evaluated by state agency psychologist Rochelle
Sherman. Sherman noted thatiéh had taken a leave of absence for health reasons in October
and November 2005, and that though she had since returned to work, she was “having difficulty
completing work tasks.” (R. 159.) Milien displayed an unremarkable appearance, laad “cle
fluent, and intelligible” speech with no evidence of thought disorder, a full rangeecot,aihd a
neutral mood. (R. 160.) Sherman also observed “mildly deficient” attention and catioantr
(id.), and “mildly impaired” memory (R. 161 Milien had below average cognitive functioning,
but “good” insight and judgmentld() She was independent in her living and able to follow
directions, but had difficulty coping with stres$d.] Sherman concluded that her results
“appear to be consistent with psychiatric and cognitive problems, which mayreteifie the
claimant’s ability to function on a daily basis.Id{) Milien was diagnosed with depression and
given a guarded prognosis, though Sherman noted Milien would be able to manage her own
funds. (R. 162.)

On the same date, Milien saw Dr. Steven Rocker, who appears to be a state
agency physiciafi. Rocker indicated that Milien was generally healthy, with HIV and poorly
controlled hypertension, a history of diabetes type two, and slight obesityetétenthed that
Milien was not limited irher hearing, speaking, sitting, handling, standing, walking, lifting, and

carrying. (R. 165.)

6 The recorccontains only the second half of Dr. Rocker’'s medical report. (R626§40n
remand, the Commissioner should make every effort to obtain thele®meport.
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Dr. Nisha Sethi, Milien’s treating infectious disease specialist, filled out an
undated disability questionnaire stating that she had last seen Milien on Sef8n##07, and
that she had begun seeing her every two to three months on August 20, (Fa(82-93.) She
noted that Milien’s blood pressure was elevated, and that she had recently changed her
medications. (R. 182.) She diagnosed Milien with AIDS [sic] and HTN (hypertensiomy noti
that Milien had also displayedé&havior suggestive of a si§joant psychiatric disorder,”
namely depression(R. 183.) She described Milien’s current symptoms azldess fatigue,
depression- v[ery] weak.” (d.) She noted that Milien’s HIV antibody level was under 50, and
that her T4 cell count was 909/1066. (R. 188ethi determined that Milien haichitations with
respect tstanding and walking (up to six hours per day), lifting and carrying (10-20 pounds),
and handling of objects due to both fatigue and weakness, but no limitations on her ability to si
push, pull, travel, or understand. (R. 187, 191.) Milien’s attitude, behavior, and appearance
were depressk her speech, thought, and perception slow; and her mood and affect very
depressed. Her memory was lowered, but her attention and concentration wexed tier
insight, judgment, and ability to perform calculations were “good.” (R. 189.) Setdthat
Milien was frequently depressed and would be unable to cope in a work setting. (R. 190.) She
also noted that Milien was subject to dizziness lasting two to three hours. (R. 19k)waker
no limitation in understanding, memory, concentrationsiggnce, social interaction, or
adaption. (R. 192.) Sethi concluded with a notation that “Pt feels unable to work & cope up.”
(R.193))

On December 19, 200Dr. Scott Weinstein performed a consultative medical

examination on Milien. He stated thiMtlien had reported a threte-four year history of severe

7 Dr. Sethi actually wrote that she began seeing Milien on August 20,(20€R. 182), buthe
record makes clear that the correct year is 2004. (R. 116.)
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fatigue “as a result of antiretroviral therapy.” (R. 37bhe fatigue caused her to be *“very, very
tired when[she awakesin the morning and at night.”’Id.) Milien also told Weinste&i of
“episodic lightheadedness” that appeared to be related to her blood preksuré/e{nstein
recorded a largely normal physical workup, but noted “mild to moderate obeasityirald
conjunctival hyperemia bilaterally” withbilateral pterygia.” (R. 177.) In addition to pterygia,
he diagnosed fatigue, HIV, hypertension (poorly controlled), conjunctivitis, neutegpeni
lymphocytosis, thrombocytopenia, and microcytic anemia, and dedlalied’s prognosis
“stable.” (R. 178.)

On January 9, 2008, Miliesmcase was referred for ayghiatric consultation to
Dr. Robert McClintock. Asked to comment on Milien’s potential diagnosis of depression, he
wrote “Clmt alledges [sic] Depression, which has to be developed as part ofidatgrthe
claim.” (R. 196.) He did nagive any weight td®r. Sethi’s report, as Sethi was “not a
Psychiatrist.” (Id.) He recommended that “psych forms . . . be completed . . . and a psych CE
[consultative examination] . . . be obtainedld.)

On January 15, 2008, Milien’s cas@s referred for medical advice to Dr. P.
Seitzman, who notetthat “[t]here is no evidence secured of initial HIV diagnosis.” He went on
to state that there was currently “no evidence of HIV at’ai& concluded that there was “no
basis for limiting FEC.” (R. 198.)

On January 21, 2008/ilien received a psychiatrimonsultativeevaluation by
state agency psychologist. Kenneth CochraneCochrane observed that Milien’s demeanor

and responsiveness to questions was cooperative, but that her mametaimgf, social skills,

8 Despite Dr. Seitzman’s statement that there was no evidence of HIVh@&ommissioner’s
suggestion in his reply brief that Milien’s HIV status is unproveaeCommissioner Rep. at Zhe ALJ listed HIV
as one of Milien’s severe impairments (R. 11.), a finding that the Caiamés’s counsel confirmed at oral
argument is not contested.



and overall presentation were “poor” due to her “inability to concentrate.2qQR) She was
disheveled, poorly groomed, lethargic, and had poor eye contdgt.Her affect was depressed
and anxious, and her mood was dystltyn{ld.) Her attention, concentration, and memory were
impaired “due to limited intellectual functioning,” and her insight and judgment paare (R.
202.) Although she was “able to follow and understand simple directions and instructions . . .
[and] simple tasks,” she was only minimally able to maintain attention and caatment
Cochrane noted that her “[c]urrent vocational difficulties are caused byahpdablems and
probable cognitive deficits.”ld.) He concluded that h@rognosis was “guarded,” and that her
results appeared to be “consistent with cognitive problems [wimielg]significantly interfere
with the claimant’s ability to function on a daily basisltl.] He further concluded that Milien
should seek further psychiatric treatment to rule out cognitive disorder anceldbeed
dementia. (R. 203).

On January 25, 2008, Milien was evaluated by Dr. Wlodek Skranavski
psychiatrist. Skranovski evaluated Milien under Listing 12.02 of the Listing ofiilmeats, 20
C.F.R. 8 404 subpt. P. app(Hereinafter “Listing”) which denotes the symptoms of organic
mental disorders. (R. 212.) He indicated that “[a] medically determinablérmgrd is present
that does not precisely satisfy the diagnostic criteria” set forth by Listi83.12R. 213.)He
determinedhatMilien had moderate difficulty in maintaining concentration, persistencecay, pa
butdetermined that there wene restrictions on her activities of daily living, no difficulties in
maintaining social functioning, and no episodes of decompensation (collectivel, the *
criteria”). (R. 222.) He determined that she met neither the B criterth@@ criterion (a
medically documented history of a disorder of at least two years’ duratiahHas caused more

than a minimal limitation of ability to do any basic work activity(R. 223.)



In a more detailed form alsmmpletedon January 25, 2008, Dr. Skranovski
concluded that Milien had no significant limitationharability to: remember loations and
work-like procedurs; understandrememberand carry ouvery short and simple instructions;
maintain a schedule; interact appropriately with the general public; askomsesti adapt to a
work environment. (R. 226-27.) Shad moderate limitatits on her ability to: understand,
remember, and carry odetailed instructiongmaintain attention and concentration for extended
periods; work closely with others without being distracted by them; complete alwaorkday
and workweek without interruptions from psychological symptoms or without having tortake a
“unreasonable number and length” of rest periods; and maintain socially apfgdyainavior.

(Id.) Skranovski found no evidence that she was limited in her ability to accept instructions
respond appropriately to tdism, or get along with coworkers or peers. (R. 227.)

On April 14, 2009, Dr. Mardyilled out a “treating doctor’s patient functional
assessment to do sedentary work.” He opined that Milien could stand, walk, and sinless tha
four hours a day, and that she could lift less than five pounds for one-third of the day but less
than three pounds for two-thirds of the day. (R. 232.) He stated that Milien required
medications that interfered with her ability to function in the work setting, tieatveuldhave
difficulty concentrating on her work, and that she would require more than two sgléay
month. (R. 233.) He stated that she feels *“dizzy’ when wake up in the AM secondary to
medication taken at night.”ld;) He further noted that Milien wdslinically weak secondary to

underlying disease and the various drugs taken ie HTN meds, kt9.” (



DISCUSSION

A. TheStandard of Review

To be found eligible for disability benefitglilien must show that, “by reason of
anymedically determined physical or mental impairmehtch can be expected to result in
death or which has lasted or can be expected téolagtcontinuous period of not less than 12
months,” 42 U.S.C. § 423(d)(1)(A), she “is not only unable tfheg previous work but cannot,
consideringher] age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economiy,”§ 423(d)(2)(A)? On review, the
guestion presented is whether @@mmissioner’slecision to deny beifits issupported by
substantiatvidencean the record See42 U.S.C. § 405(gHalloran v. Barnhart 362 F.3d 28,
31 (2d Cir. 2004)er curian). In deciding whether the Commissioner's conclusions are
supported by substantial evidence, a reviewingtaoust “first satisfy [itself] that the claimant
has had ‘a full hearing under the Secretary's regulations and in accorddmiteweneficent
purpose of the Act’’ Echevarria v. Sec'y of Health & Human Seré&5 F.2d 751, 755 (2d Cir.
1982) (quotingsold v. Sec'y of Health, Educ. & Welfak63 F.2d 38, 43 (2d Cir. 1972)).

The Social Security regulations direct a fstep analysis foevaluating disability
claims:

First, the Commissiondgr considers whether the claimant is

currently engaged in satantial gainful activity. If he is not, the

[Commissioner] next considers whether the claimant has a “severe

impairment” which significantly limits his physical or mental

ability to do basic work activities. If the claimant suffers such an

impairment, he third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in

9 Work may be substantial even if it is not ftithe or if it generates less income or carriss le
responsibility than previous employment. 20 C.F.R. § 404.1572. Work is dairitfis the kind of work usually
done for pay or profit, whether or not profit is realizetd! Activities such as household tasks, hobbies, therapy,
school attendance, club activities, or social programs are generally nateredsio be substantial gainful activity.
Id.
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Appendix 1 of the regulations. If the claimant has such an

impairment, the [Commissioner] will consider him disabled

without considering vocatnal factors such as age, education, and

work experience; the [Commissioner] presumes that a claimant

who is afflicted with a “listed” impairment is unable to perform

substantial gainful activity. Assuming the claimant does not have

a listed impairmentthe fourth inquiry is whether, despite the

claimant’'s severe impairment, he has the residual functional

capacity to perform past work. Finally, if the claimant is unable to

perform his past work, the [Commissioner] then determines

whether there is other work which the claimant could perform.”
DeChirico, 134 F.3cat1179-80 (2d Cir. 1998)nternal quotation marks omittedeealso20
C.F.R. 8 404.1520. The claimant bears the burden of proof in the first four steps, the
Commissioner in the lasGee GreetYounger v. Barnhart335 F.3d 99, 106 (2d Cir. 2003).
B. Analysis

The ALJfollowed the five-step procedure outlined abotte detemined that
Milien hadnot engaged in substantial gainful actistgceJune 27, 2007, her date of onset, and
that she would continue to meet the insured status requirements of the Soci&y 3eturi
through December 31, 2011. (R. 18 determined that she haelveral “severe impairmemnt
HIV, high blood pressure (hypertension), fatigue, obesity, and depressivaéedidtd.) He
evaluated helV under Sectios1 14.00D and 14.08D of thasting, her hypertension under
Section4.00 ofthe Listing and her mental impairment under Listing 12:04nd found that
these conditions did noteet the criteria for such disordensdereither20 C.F.R. § 404.1525 or
20 C.F.R. §404.1526.R(11.) He noted that obesity is “one of multiple factors” under the

musculoskeletal listings, but is no longer considered to be a separate impairméints Fbund

that “the claimant’s besity exacerbates her fatigue but [not] to the point where any of these

10 Because the ALJ’s treatment of Milien’s HIV status and related symptansuHicient to require
a remand, | do not undertake to resolvedifierences between Milien and the Government regarding her
psychological impairment. On remand, the Commissioner should sagthterfdevelop the record with regard to
Dr. Cochrane’s rul@ut order (HI\frelated dementia) (R. 203), and should propevigluate the entire record with
in order to correctly determine whether Milien is subject to any of therfa B limitations,see infraParts B.1 and
B.2.b.
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impairments meets or equals a listing either singly or in combinatideh.)’ Kle did not
separately consider her fatigue under the Listing.

The ALJnextdetermined that Miliemetained the residual functional capacity to
perform her past relevant workld( Although he was not required to proceed to the fifth step,
having answered the fourth question in the affirmative, he did so “assuming, arguendo, that the
claimant was unabl® perform her past relevant work.” (R. 16.) At the fifth step, the ALJ
concluded thamilien was not disabled under the Social Security Act becdesestained the
residual functional capacity to perfotine statutory range ofight work,” with a resriction to
“simplerote tasks” only.(R. 12) See20 C.F.R. § 416.967]{"“Light work involves lifting no
more than 20 pounds at a time with frequent lifting or carrying of objects wgigbhito 10
pounds. Even though the weight lifted may be vergliti job is in this category when it
requires a good deal of walking or standing, or when it involves sitting most ahthevith
some pushing and pulling of arm or leg contrgls.”

1. The ALJfailed to poperly apply the HIV iksting

An ALJ faced with arHIV -related disability mustvaluate the claimant’s
allegationsunderListings 14.00(immune system disorderahd14.08(HIV infection). Listing
14.08contains an extensive list of HIV sytoms and HIV-related conditions, each of which, if
found, wouldcdl for a finding of disability. Among those symptoms and conditions, a
claimant’s HIV status meets the listing where the claimant has sufferededtip. . .
manifestations of HIV infection . . . resulting in significant, documented sympatosigns(for
example, severe fatigue . . .), and one of the following at the marked level: tatidns of
activities of daily living. 2. Limitation in maintaining social functioning. 3. Limitation
completing tasks in a timely manner due to deficienciesmtentration, persistence, or pace.”

Listing 14.08K. Listing 14.00which provides general instructions regarding ALJ’'s
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evaluationof a claimant’'sHIV symptoms, statethat the side effects of HIV medication are to be
given the same weight affeds of the disease itselfd. § 14.00G5)(a) (“The symptoms of

HIV infection and the side effects of medication may be indistinguishable framotiaer. We

will consider all of your functional limitations, whether they result from yourggms or signs

of HIV infection or the side effects of your treatment.”).

ALJ Cofresi’s conclusiothat“[t]he record does not show thidte claimant’s HIV
positive status has advanced to the point of causing secondary medical compli¢Rtidis;
disregarded whahe ALJhad already termed a “severe impairmentilien’s fatigue. Even if
the fatiguewas related to Milien’s medicatioffa finding ALJ Cofresi did not maké,it should
have been given equal weight wéh of Milien’s other HIV-related symptoms. Ugh a side
effect is explicitly contemplated by Listing 14.0@l. § 14.08G(5)(a) (“Side effects of
antiretroviral drugs include, but are not limited to: . . . severe fatigue. .Elsgwhere in
Appendix 1, dizziness is classified as a side effentedication that “compromise[s] the
individual’s ability to function.” See, e.gid. 8 1.00I(2). As Milien stated in her testimony, her
dizziness is at least in pdhteresult of her HIV medicati®) and it prohibits her from
maintaining even sedenyaemployment. (R. 3%eeR. 233 (Mardy report) By disregarding
Milien’s severe fatiguand dizziness, ALJ Cofresi failed to properly apply Listing 14.08K.

Moreover, ALJ Cofresi did not properly evaluate the three areas of furictiona
impairment laidout in Listing 14.08Kactivities of daily living, social functioning, and
completing tasksMilien’s condition meets at least one appropriate listingting 14.00Istates

that the Commissionéwill find that you havea markedimitation of activities of daily living if

11 An attribution of Milien’s symptoms, in whole or in part, to her medicati@my in fact be a
misstatement of the record. As Milien points out in her papers, Bhr@oe recommended a rdat examination
for HIV-related dementia that might have been an alternative cause of her cognitiaéguerelated symptoms.
(Milien Mem. at 11seeR. 203.) Although it appears such a rudeit was never performed, the ALJ could not, on
the record available, have concluded that Milien’s cognitive and fatejated symptoms were not signs of
“secondary medical complications” of her HIV.
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you have a serious limitation in your ability to maintain a household or take pallsptrtation
because of symptoms, such as pain, severe fatigue, anxiety, or difficulgntatiog, caused by
your immune system disorder (including manifestations of the disardés)treatmenteven if

you are able to perform some se#fre activities). Listing 14.00I1(6) (quotation marks omitted
and emphasis addedMilien testified that she isnable to take the subway and was restricted to
buses (R. 28 that she is10 longer able to maintain her independent household or properly care
for her minor child (R. 27, 34-35); and that slagnot cook, clean, or shop (R.)27Dr.

Cochrare stated thadue to her cognitive deficits, Miliewould not be able to manage her own
money and pay her own billsS€eR. 202, listing 14.001(6) (“Activities of daily living include .

. . paying bills.”) see also infrdPart B.2.b.)The ALJ did not take into account this testimony,
and thus failed to consider the substantial weight of the evidence with regard tosMilien’
functionallimitations. The ALJ’s failure to properly evaluate Milien’s HIV status according to
Listings 14.00 and 188 requires a remand.

2. TheFailure to Observe the Treating Physician Rule

Under the regulations, a treating physician’s opinion about a claimant’s
impairments is entitled tacontrollingweight' if it is “well [] supported by medically acceptable
clinical and laboratory diagnostic techniques and is not inconsistent with the other substantial
evidence in [the] case record20 C.F.R. § 404.1527(d)(Xee also Schisler v. Sulliva® F.3d
563, 568 (2d Cir. 1993) (upholding these regulationBje Commissionemust set forth “good
reasons” for refusing to accord the opinions of a treating physician controlliggtwele must
also give “good reasons” for the weight actually gitethose opinions if they are not
consderedcontrolling. 20 C.F.R. § 404.1527(d)(8ge also Halloran v. Barnhar862 F.3d 28,

33 (2d Cir. 2004) (“We do not hesitate to remand when the Commissioner has not provided

‘good reasonsfor the weight given to a treating physidids opinion and we will continue
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remanding whemve encounter opinions from ALJs that do not comprehensively set forth reasons
for the weight assigned to a treating physigampinion.”);Snell v. Apfel177 F.3d 128, 133 (2d

Cir. 1999) (“Under the applicable regulations, Bwrial Security Administration is required to
explain the weight it gives to the opinions of a treating physician.”). When the Csiomeis

does not give a treating physician's opinion controlling weight, the weiggn ¢p that opinion

must be determinkby reference to: “(i) the frequency of examination and the length, nature, and
extent of the treatment relationship; (ii) the evidence in support of the opinioth€ipinion’s
consistency with the record as a whole; (iv) whether the opinion isdrgpecialist; and (v)

other relevant factors.Schaal v. Apfell34 F.3d 496, 50@d Cir.1998) (citing 20 C.F.R. 8
416.927(d)(2)).

ALJ Cofresis failure tostate the amount of weight he assigned to Dr. Mardy
opinionwaserroneous.If he chose noto accepMardy’s observationgss controlling he should
have undertaken the analysis requiredbliaalin order to determine the weigkitardy’s
opinions wouldoe given-- including, for example, a discussion of the frequency with which
Mardytreated Milien InsteadALJ Cofresistated that he gave “no controlling weight to the
medical source statement set forth by treating physician [Mardy becg|fselh limits that far
exceed the evidence of record. This opinion is based on the claimant’s subjectivantempla
There is no objective clinical or laboratory diagnostic findings that suppofuticional
assessment.”ld.) Because the ALJ failed to conduct a propehaalanalysis, thus applying an
incorrect standard to Mardyfsotentiallydispositive reportthe case must be remandetke
Schaa) 134 F.3d at 503 Because it is not entirely clear what legal standard the ALJ applied,

and becausee find that the ALJ . . . failed to follow SSA regulations requiring a stateafient
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valid reasons forat crediting the opinion of plaintiff's treating physicians, we conclude that a
remand is necessary in order to allow the ALJ to reweigh the evidence.”).

3. The Defectivé@dverseCredibility Finding

In resolving whether plaintiff is disabled, the Commissienmust consider
subjective evidence of pain or disability testified to bydksémant'? The ALJ has discretion to
evaluate glaintiff’'s credibility, and “[i]f the ALJ's decision to ignore plaintiff's subjective
complaints of pain is supported by substantial evidence, then this Court must uphold that
determination.” Aronis v. BarnhartNo. 02CV-7660, 2003 WL 22953167, at *7 (S.D.N.Y. Dec.
15, 2003). However, the ALJ must set forth his reasons for discounting a plaintistauj
complaints with “sufficient specificity to enable [the district court] to decidetidr the
determination is supported by substantial evidendéller v. Barnhart No. 02CV-2777, 2003
WL 749374, at *7 (S.D.N.Y. Mar. 4, 2003). An ALJ’s credibility finding is “not supgeiby
substantial evidence and is the product of legal error” where the reasonshsiey thie ALJ as
explanation for an adverse credibility determination are “based in patonday that [the
claimant] did not give and an inconsistency that didexatt.” Horan v. Astrue350 FedApp’x
483, 484 (2d Cir. 2009).

Because the ALJ concluded that the objective medical evidence could reasonably
give rise to Milien’s symptoms, dispositivereason for the ALJ’s denial of benefits was his
opinionthatMilien’s testimony about thextreme naturand limiting effects oherdizziness

and fatiguewas not credible(R. 14, 22.) As explained below, | conclude thatddigerse

12 SeeDavis v.Massanarj No. 06CV-4330, 2001 WL 1524495, at *6 (S.D.N.Y. Nov. 29, 2001)
(“Statements about a claimant's pain cannot alone establish disabdiy;nhust be medical evidence that shows
that the claimant has a medically determinable impairment thht peasonably be expected to produce the pain or
other symptoms alleged.”). The medically determinable impairmentpribditice Milien’s disability are well
documented in the physicians’ reports she submitted.
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credibility determination isot supported by substantial evidence on the record, and thus requires
a reversal

The reasons for ALJ Cofresi’s adverse credibility determination wereftide
First, he statedhat Milien “has had very limited medical evaluation and treatment for her
complaints of pain and depression.” (R. 15.) Second, the ALJ observédetate [Milien’s]
allegations suffering from physical and mental impairments, throughout tloe pé&time in
issue she has continued to live independently and take care of all her personal needs, own
household chores, shopping and cooking. Moreover she continues to soci&izeFinally,
he found that Milien’s statements were not “consistent with the medical evidemoom or
that her allegations of pain and depression [were] not supported by the reédid.” (

With regard tdMlilien’s depression, the ALJ’s negative inference from her lack of
treatment was improper. h€ record reflects that her depression did not arise“arfew
months” before she met with Dr. Sethi in the Fall of 2607 other words, very oke in time to
her alleged onset date, when she stopped working and presumably lost her insurance. (R. 183.)
At her hearingMilien testified that she no longer had medical insurance and had stopped seeing
doctors because she could not payR. 30.) e Social Security regulations specifically state
that“when we assess the credibility of your complaints about your symptoms and thei

functional effects, we will not draw any inferences from the fact that you decave

13 Although Milien did notallegethat her &ilure to seek psychological treatment was due to her
financial status, it was not proper for the ALJ to draw an inferendasadieer given that, moments prior to being
asked about her psychological treatment, she had stated that she coulgeneikither infectious disease
specialist due to her lack of insurance. AnJ conductinganadministrative hearing has an affirmative duty to
investigate facts and develop the record where necessary to adequately adsesis fbr granting or denying
benefis. See20 C.F.R. § 416.1400(b) (expressly providing that the Social Securitynigiration “conduct the
administrative review process in an informal, nonadversary man&ni} v. Apfel530 U.S. 103, 1101 (2000)
(“Social Security proceedings are ingjtorial rather than adversarial. It is the ALJ's duty to investigateattie &nd
develop the arguments both for and against granting benefitShd)y v. Chater221 F.3d 126, 134 (2d CR000).
As a matter of complying with this mandate and in all fairnesseifh) was concerned about Milien’s reasons for
not seeking psychological treatment, he should have asked her about grbapsPupon hearing the answer, he
might not have concluded that she was testifying falsely about her pairjprdsion.
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treatment or that you are nollowing treatment without considering all of the relevant evidence
in your case record, including any explanations you provide that may explaiyowlare not
receiving or following treatment.Listing 14.00H. Milien hasprovided a reasonablmancial
explanation foher failure to seek medical attentimngeneral Where there ian explanation

for the lack of treatment, coupled with evidence frseweral state agency psychologists
indicating a psychiatric impairmeand the ALJ's own classification dfilien’s “depressive
disorder” as “severe,” the ALJ's adverse credibility determinatramvn fromMilien’s minimal
psychological treatmems improper.

Second, the record is clear that Milien neither “continued to live independently”
nor could she “take care of all her personal needs, own household chores, shopping and
cooking.” (R. 15.) To the contrarthe testimony reflectthat shehad substantial limitations in
her independence andtime activities of daily life

Q: Now, how are you managing now? Who do you live with?

A: I'm living with my cousin. . . .

Q: And how do you manage with things . . . like shopping and cooking, cleaning?

A: ldon’t do that. | can't.

Q: How about . . . taking care of personal care needs, dressing and bathing[?] . . .

A: Yes. |, | try, but it took me, it took me time.

(R. 27.) Milien also testified that she had no money at all and was frequently eieppendher
cousin for transportation. (R. 284s in Horan, the ALJ’s adverse edibility determination was
based at least in pash testimony Milien did not giveSee Horan350 Fed. App’x at 484ALJ

Cofresi’'smisapprehensionf Milien’s testimonyon the subject of daily living, and thus his
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erroneous determination of her creditiwith regard to the severity of her symptomequiresa
remand™*

Finally, the ALJ failed tqroperly consider Milien’s 24-year work history. “A
claimant with a good work record is entitled to substantial credibility when claammgability
to wark because of a disability.Rivera v. Schweikei717 F.2d 719, 725 (2d Cir. 1983ge
Horan, 350 Fed. App’x at 485 (reversing and remanding in part because “the ALJ committed
legal error in failing to consider [the claimant’s] work historyRilien had an extensive track
record of consistent employment, 22 years biclw were at the same company. Further, she
testified that she left her job only when “they changed my medication” (R. 28hji&t point
she “[could not] get up to go into work” because she felt “dizzy . . . and [her] heart ke[ptpbeat

so fast.*®

(R. 26.) Milien’s testimony strongly suggests that she left herstaugding place of
employment only when her symptoms took a dramatic turn for the wAtskCofresidid not
accord “subtantial credibility” to Milien based on her long work histoapdfailed tomention
her work history in the contexf his credibility determination® (SeeR. 8-17.) On remand the

Commissioner eed nomnecessarilyind this work history dispositive on the issofeMilien’s

credibility, but he must not ignore its existence.

14 The ALJ also erred bgpparentlyconsidering as evidence that Milien was not disabled her two
18-hour bus trips to Georgia to visit her-§darold daughter- the daughter she had sent to live with another family
member because Milien coute longer care for her. As Milien notes in her reply filing, she testifiatiher
medications caused her to sleep through the entire bus ride. Thisrasriaa €ontradiction of her other statements
regarding her disability. (R. 14, 3&; Milien Rep. at 5.)

15 By 2007 Milien had a thredo fouryear history of severe fatigue. (R. 175.) Her ability to work
through this severe impairment, leaving her job only when her nmiedisdurther disrupted her ability to work in
2007, should have beereseby the ALJ as further evidence of her credibility.

16 The Commissioner argues that the ALJ did take Milien’s work histdoydccount by stating that
she worked for “at least 21 years.” (Commissioner Rep. at 4). Buvdisatot stated in the caxtt of a credibility
determination, but in the ALJ’s statement of facts. (R. 13.) There évidence in the record that ALJ Cofresi
considered Milien’s work history when he drew an adverse craglidditermination. The rule Riverarequires
the ALJto apply a good work record toward the claimant’s credibility, not menelntion the work history
somewhere in his or her decisioBee Wilber v. Astry®008 WL 850327, at *3 & n.3, No. 82V-57S (W.D.N.Y.
Mar. 28, 2008) (where ALJ mentioned work higtas fact but gave it no weight in credibility determination, ALJ
did not followRiverarule).
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CONCLUSION
The Commissioner’'s motion for judgment on the pleadings is devliben’s is

granted, and the case is remanded to the Commission for further proceedings.

So adered.
John Gleeson, U.S.D.J.

Dated:Decembed 6, 2010
Brooklyn, New York
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