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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

KOREAN AIR LINES CO., LTD,,
Plaintiff, Counterclaim Defendant,

— against — MEMORANDUM & ORDER
10 CV 2484 (PKC) (JO)

KAMALL A. MCLEAN,

DefendantCounter-claim Plaintiff.

X
PAMELA K. CHEN , United States District Judge:

This action was brought to determine liabiliby a ground collision at John F. Kennedy
International Airport (“JFK”) on June 9, 2009, when aiitax Boeing B747400 cargoaircraft
(the “Aircraft”) owned and operated by Korean Airlines (“KAL")treck a stationary
construction boontruck (the “Truck”) owned by Tully Construction Company (“Tully”) and
occupied byTully employeeKamall A. McLean (“McLean”) The Port Authority of New York
and New Jersey (“Port Authority”), as the operator of JFK airport, cdaatragith Covenant
Aviation Security (“Covenant”) to provide security services at JFK atithe of the incident.
Jurisdictionis based on diversity of citizenship. 28 U.S.C. § 1332.

KAL initiated this actionon June 1, 201@o recover damages to itrcraft naming
McLean, Tully, Covenant, and Port Authority as defendant¢Dkt. 1) The defendants
subsequently answered amskerted crosslaims andcounterclaims. GeeDkts. 18,32) Tully
and McLean filed a thirebarty complaint against the United States based on actions of the
Federal Avation Administration (“FAA”). (Dkt. 45.) In January 2011, McLean filed a motion
to amend his answer to assert personal injury cross and catlaters against KAL, Covenant,

and Port Authority. (Dkts. 47, 48, 52 All claims were resolved prior to trialwvith
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the exception ofMcLean’s negligence counterclaim against KAL for physical injuries he
allegedly suffered as a result dhe collision. (Dkts. 119, 14849, 15Q 156-57.)

At a final pretrial conference held obecember 19, 2014the trial on MclLean’s
negligencecounterclaim against KAL was bifurcat@ito aliability phase and if necessary
damagephase. Aenchtrial ontheliability phasewas held between January 12 and 22, 2015.

Having reviewed the parties’ submissions, the evidence presented at triakssmsded
the credibility of the witnesses, the Court sets forth the following findioigdact and
conclusions of law pursuant to Federal Rule of Civil Procedure 52. For the reasons sbaited bel
the Court finds that KAL’s breach wagproximate cause dhe collision However, becaugte
negligence ofMcLean, Port Authority, and Tullyalso contributed to theaccident KAL's
equitable sharés subject to adjustment based on New YQ@Qikil Practice Law and Rules
Articles 14-A and 16. A final apportionment of faultand a determination of whether KAL is
entitled to an offset against the final damages amount Ubeleeral Obligations Law 1308
will follow a trial on damages.

FINDINGS OF FACT

Theincidentthat gave rise to this action occurmgtbrtly after midnight on June 9, 2009
(Dkt. 163 at 40 (“Stip. Facts”) %; DX H at 5, 17.J After landing atJFK, the KAL pilots
followed FAA Air Traffic Control (“ATC”) directions to proceed to taxiway YAs theAircraft
taxiedin a southwesterly direction on the centerlingafiway Y, the outermost engine ak
right wing collided withthe Truck, which waparkedbehind barrier®n the shoulder afaxiway
Y, causing th&ruckto flip onto its sideand allegedly injuring McLean.Sfip. Facts § 7, § DX

H at2-6.)

! Citations to “DX” refer to KALSs trial exhibits. Citations to “PX” refer to McLeartrial
exhibits.



At the time of the accidentaxiway Y was75 feet wide measuring37.5 feet fromthe
centerline to the double yellotaxiway edge line. (PX 13;DX H at 2.) Thetaxiway shoulder
consisted of an additional span of asphalt, followed bgrderof gravel. GeePXs 5-6, 31, 32)

To the west of taxiway Y was the site of an ongoing taxiway extensmacpi(the “Project”)
being performed by Tully pursuant to a contract with PothAxity. (Stip. Facts § 2DX D; Tr.
937, 1581) Based on Port Authority’s instruction3ully had installed orange and white
“low—mass barriersalong the taxiwayand runways around the Project sitenths before the
accident (Tr. 127, 206,643-44, 781, 80507, 89193, 898, 902974 seePXs 6,17; DX F)
The barriers were 8nches in height and featured selpowered sensor lights that flashed
when in darkness. (Tr. 644, 73805, 896, 1058, 1079seePXs § 17; DX H at 3.) At the
borderof taxiway Y, thebarriers were @sitionedon the shoulder asphalt west of the double
yellow taxiway edge linesapproximately 44 feet from the centerline. (P&<l3, 17; Tr. 126,
206-07.¥ There were natherphysical barrierplacedat the Project site on the night of the
accident® (Tr. 164-65.)

In the months leadingp to and including the night of the accidemylly maintained
constructionequipment and supplieg a staging area on the Project sitgacent to taxiway Y

(Tr. 642 843—44, 884—85; PX 16; DX H at 40 On the night of the accidentully was

% Low-mass barriers signify areas where an airsrafheels cannot proceed for any number of
reasongTr. 1797-98), including ongoing work (Tr. 213.6), an open excavation (Tr. 775, 807),
a difference in gradation (DX H at 3), or ground that is too soft to support the &irevaitht

(Tr. 1798.

3 All references to the “night of the accident” denote the night ghiftgfrom June 8 into the
morningof June 9, 2009.

* After the accident, Port Authority instituted a new practice to set sades or other physical
barriers to mark areas beyond a taxiway that should be kept clear of obstruckio@&4-05,
813-15)



performing excavation and drainage pipe installation wanithwvest of the staging aremward
the intersection of runways 4R2R and 13E31R (“construction area”) (Tr. 750, 8%, 85/,
861, 960

Pursuant to Tully’s contract with Port Authority, runways and taxiways wpesnto
aircrafttraffic unless Tully requested a closure and the request was appr@Xd &t 138 Tr.
968-69.) As with all contractors at JFK, Tully was requiredequest and obtain a closure from
Port Authority prior to each night of woik an Aircraft Operation Area (‘“AOA”)> (DX H at
26; Tr. 846—47, 965, 969) Port Authority then approved or disapproved thquest and
informed Tully, typically over the phone. (Tr. 8488, 965.) If Port Authority approved a
closure, it issued a “Notice to Airmen” (NOTAM?”) to alert pilots of the cleswand assigned
Covenant security personnel to the weitle (Tr. 820, 844, 84849).

Tully’s contract with Port Authority for the Projegtovidedthat “it is anticipated but not
guaranteed that certain . . . taxiways[] . . . will be shut dowairtvaft operations for limited
periods at the times required by’ TullyDX D at 138.) Becauseaircraft may be taxiing
through and around the construction areas,” the contegaired Tully to perform its work in a
safe manner in accordance with contract requiremeltty. Among those requirementss that
“aircraft operatons shall always have priority over any and all of [Tully’s] operationsd’) (
The contract further provided that eiina taxiway is active, Tulllgad tomaintain an area free of
obstacles, or an “Object Free Afeé'OFA”) 160 feet beyond a taxiwayenterline. DXs D at

141-42, R-3a;seeDXsE at A-2, J6 at 38 Tr. 802-03, 833-34) Work could proceed within

® The AOA is defined as the portion of the airport controlled by ATC that is used for surface
maneuvering of aircraft. The AOA inales the airport’s open runways and taxiways,aares
that are requiretb be free of objects, known as Object Free Ardasading ramps and alleys

are considered nemovement areas. (DXs D at 138, E at?ATr. 1397, 1576, 172-28, 1865.)

In addition, Port Authority hathe ability to create netmovement areas by closing runways and
taxiways. (Tr. 172728, 1752.)



160 feet of a taxiway centerliranly when the taxiwayvas closed, in which case themas no
operative OFA (DX D at 14142, Tr. 1661-62.) On the night of the accident, there were no
indications along taxiway Y demarcating a 460t OFA. (Tr.803, 1583.)

For aconsiderableperiod prior tothe night of theaccident Port Authority approved
Tully requests to close taxiway &ach nightand issued NOTAMsso that work could proceed
on the Project. (DX H at 3; Ti663, 82621, 844,873-74, 885-86, 897-98, 949, 972.)
According to the Tully Supervisor for the Project, Peter Idvavi”), Tully workers typically
worked in a closed area. (T945, 976-71.) Duing the timethat Tully Foreman Joseph
Montana (“Montana”) worked at the Project up to the night of the accident, taxiway Y was
closed when the Tully workensere on-site, and noaircraft used the taxiway (Tr. 873-75,
885-86, 89798, 9®—-01.) Tully work crewsdrove ontaxiway Y in orderto transport materials
and equipment fronthe Project'sstaging areato the areas whereconstructionwork was
underway (Tr. 818, 838873-75, 88586, 898,972.) BecauseMontanaviewed theenclosure
as a permanent work area and the use of taxiway Y as necessary for the Prbogctybd that
the runways and taxiways surrounding the work area would be closest Undewas notified
otherwise. (Tr. 874, 87881, 88586, 899—901.) Davi and Montanaexpected that if the area
was not closedPort Authority would inform Tullyand either work would ngiroceedon the
Project site or Port Authority would place cones to delineate areas thataferf®rsworkers.
(Tr. 880, 898—901, 94546, 969-72; seeTr. 210, 803.)

Although Tully requested a closure of taxiway Y for the nightthe accidentPort
Authority did not put the closure in effe@nd taxiway Y was open to air traffat time the
accidentoccurred On the morning odune 8, 2009 avi made an oral requetst Port Authority

Inspector Joseph MannirftMannino”) to closetaxiway Y in advance of #tnight's wok. (Tr.



965-66, 968; DX H at 26, 43 At 10:50 a.m., Mannino sent anreail to Port Authority
personnelindicating that the intersection of runwayd —22R and13L—31R would be closed
from June 8, 2009, dt1:00 p.m. untilune 9, 200%at 7:00 a.m$ and that taxiway Y would be
closed on June 9, 2009 fromD6 a.m. to 2:30 pn. (DX N; Tr. 85153.)" At around 2:31 p.m.,
pre-existing NOTAMs regarding the closure of taxiway Y were cancel@od taxiway Y
became operational. (DX H at 3; Tr. 845, 1055, 11I7&)6,1797.) As taxiway Y was not
scheduled to be closed again untd@a.m. on Junetl, it was activeat the time of the collision.
(DX N; Tr. 851-53.) No NOTAM wasissued regarding construction to the west of taxiway Y,
or to limit the wingspanof aircraft using taxiway Y that night(DX D-5 at KALO01358;Tr.
1055, 1797, 1799.800.)

Prior to the night shift on Jun&, 2009, Port Authority provided Covenant’s
administrative office with a list of taxiway and runway closures, asdeag on a daily basis.
(DX Z-2; Tr. 998-1003.) Tlat document indicated that Tully would be working ae th
intersection of runways 422R and 13E31R, that these runways would be closed from July 8,
2009at 11:00p.m. to July 9, 2009 at@0 a.m., and that three Airport Security Agents (“ASA”)
were requirecbn-site (DX Z-2 at CAS 0530 Tr. 999.) The Covenant ASAs on duty during
the accident were Jay Warner, Clarence Nesmith, agldoN DeGracia. (Tr505, 1022.)
Although Covenant did not have a regular practice of alerting ASAs regarding whislaygax

were closed or open (Tr. 545, 104k, 1026-31; seeTr. 188), theassignedASAs treated

® Evidence suggests that wind conditions necessitated the opening of runways 4L émoa22R
least part of the night. (Tr. 822, 845.)

" The e-mail does not reflect whether Tully had requested to close taxiway Y for the X
N; Tr. 853.) The only evidence that Tully requested closure of taxiway Y for the niginieBJ
(going into June 9) is Daw’'testimony abouti oral request to Port Authority. (Tr. 96%65.)



taxiway Y as operthe night of the accidenfTr. 203, 210¥ Additionally, Port Authority
informed atleast som&ovenanpersonnel at the Projedtesthat taxiway Y was opethat night
(Tr. 75Q seeDX H at 25, 44)

Neither Port Authority nor Covenamerted Davi, Montana, McLean, or other Tully
personnel thathe request to close taxiwayhad beerdenied and that the taxiway was open
the night of the accident. (T6.78 766, 874, 881, 883, 8886, 901 966.) Davi did not recall
Mannino or anyone telling him there was a problem for the night's work, or twaataY was
open. (Tr. 96566.)

Chris Ragnautt{‘Ragnauth”),the Port Authority Resident Engineer who was assigned as
the Construction Inspector for the Tully contragfs aware that taxiway was open. (Tr. 746,
748-50, 771; DX H at 23seeDX N.) Prior to escorting the Tully work crew into the AOA and
the Project siteRagnauthinformed Montana that runways 4L and 22R were open and that the
Tully crew needed to await clearance before beginning work aotisruction area(DX H at
23;seeTr. 861-62.) Ragnauth did not mention to Montana that taxiway Y also was open. (Tr.
874, 881, 883, 88536, 901.) Because he was only tolmbout unways 4L and 22Reing
openedMontana believed that taxiway Y wasll closed (Tr. 881, 883, 8836.)

At around 1100 p.m. on June 8, 2009, Ragnauth escorted the Tully work crewhezel
Covenant ASA vans to the staging area to await the closure of runways 4L and 22B09(Tr
640-42, 88-62; DX H at 5, 78, 25, 47.) The convoy drove across taxiway Y to access the

staging area. (Tr. 6556, seePX 16 MCL.) As they waited for theunway closures, Tully

8 At least one ASA, DeGracidjd not recall having been assigrteche Project site before the
night of the accident, and did not know that the taxiway had been closed for some time. (Tr.
211)



personnelworked within the lowmass barriers tqrepare equipment andoegn moving
materialsnorthwest toward the construction afeélr. 730-31, 862, 870.)

McLean was assigned to operatgreen andrangeboom tuck for the nightwhich was
about 25 feet long and ovéd feet tall (Stip. Facts 1 1, 8; PXs 398 40;DX F-5b; Tr. 636,
723-24) Sincethe boomtruck was notrequired forTully’s closurepreparationsMcLeandrove
the Truck towardthe perimeter of the staging aréacreate room for other workers to maneuver
equipment and vehicles(Tr. 646-47, 870.) McLean parked theTruck within the low mass
barriers approximately30 feet south of a slight bend in taxiway Y south of runway. 3([R.
172-73, 175-76, 664,1632.) The Truck was positioned perpendicular to and facing away from
taxiwayY, with the rear approximately 68 feet west of the taxiway center(ifie.559-60, 651,

653, 656659, 869, 134849; PXs 13,16 MCL, 32.) After McLean parked, Montana directed
McLean to remain in his position until further instructipasdwarned himnot to movebeyond
thelow—massbarrierenclosure.(Tr. 648, 67172, 86871, 881-82.)

McLean remained parked in the same spot for approximafetg 45minutes before the
accident. (Tr. 53940, 659; DX H at 6, 31, 42.)n that time, no one told McLean to move the
Truck. (Tr. 672.) As he waited, McLean worked on a personal project on his laptop, which
Tully permitted himto do during his frequent “downtime” at construction sites. (Tr—665
683, 69495.)

At approximately 11:33 p.m., Ragnauth informed Montana that runways 4L and 22R
were closed and that work could beginthe construction aregdDX H at 23, 45, 47.) The rest

of the Tullycrew proceeded to the construction amddle McLean remained in the staging area.

° Theconstruction area, which was near the intersection of runways 4L-22R and 13L-31R, was
separate, and at a distance, from the staging area, which was located ondireetge of
taxiway Y. (Tr. 750, 857, 86162, 884—85, 960; seePX 16)

8



(Tr. 864—66; DX H at 56.) After the runways 4L and 22R clossin@ere in effegtMontana
drove his work van on the shoulder of taxiway Y. (Tr.-8&, 885, 898.) Another Tully
worker was also using a payloader to bring piping from the staging areadonteuctiorarea.
(Tr. 895, 898.)

McLean hadbeen working for Tully at JFK for about three months prior to the accident.
(Tr. 633) He had beeassigned tavork as atruck driver at the Projectite for about30 days,
and in that time routinely parked the Truoka similar location adjacent to taxiwayt¥ create
room for other vehicles and workers. (Tr. 6489; DX H at 6.) Based on a job orientation
McLean had received from Tully, McLeamderstoodthat he could movesafely and freely
within the low-mass barries but needed an escort to leave the area. (Tr-45}466465,
66768, 675) McLeanwas not informedhat there was any restriction as to where he could
position the Tuck within theenclosure. (Tr. 6445.) Duringthe time McLean worked at the
Project site McLean never saw a plane on taxiway (Yr. 663.)

McLean did not illuminate any of thEruck’s external lightswhile hewas parked in the
staging area on the night of the accidefir. 166-68.) McLean turnedhe Truck's engne and
headlightsoff. (Stip. Facts. 11 9, 10; Tr. 1668, 515, 660, 712.)The Truck's roof-mounted,
rotating ambefflashingbeacon light, which cabe seen 50@eet away when illuminated, was
also off. (Tr. 16768, 1245 seeTr. 1871) Although McLean switched the beacon light toggle
to the “on” position he neglected to turn the ignition by one notcmasessaryo illuminate the
beacon light. (Tr. 16768, 663, 714, 71921, 116566, 117172; DX H at 11.) No one spoke to
McLeanabout activating th@ruck's headlights or beacon liglain the night of the accident or
during theprior 30days when he had followed éhsame procedu the Projecsite (Tr. 54Q

663.)



The area where McLean parked on the night of the accwiastdim. Although Tully
had set uptenfoot “tower lights to illuminate the stagingarea they did notcast light onthe
areaby taxiway Y whereMcLeanwasparked. (Tr.131, 660, 72526, 87172, 888,894-95,
1154-55; DX H at 2) The sky at the time of the accident was overcagh visibility of 10
milesunder the cloud covext approximately 500 feetvhich obscuedthe moon and star§DX
Hat 2; Tr. 270, 441, 659, 1062, 1254, 1356, 1874)

The CovenantASAs assigned to work at the Projestere responsible, among other
things, for inspecting Tully vehicles befe entering the security access gatscorting Tuly
personnel to théroject site;monitoring Tully personnelwithin an enclosure and reporting if
any personnebreachedhe enclosure, or if anything “unusual was happening” that may have
posed a security issudTr. 116, 507, 100711, 103133, 1035-37, 1046-41, 1044, 104748;
seeDX G at CAS 083-34.)'° Covenant instructed itSAs that if they observed personnel
potentially breachingan enclosure barriethe ASA’s responsibility wago repot the breachto
Covenant superiors, who would relay the issue to Port Authority. (Tr-1614031-33.) The
ASAs were equipped with radios to connecthie Covenant supervisor @dministrativeoffice,
but not directly to Port Authority or construction contractor personnel. (Tr. 165.)

ASA Warne was tasked with observing McLean the night of the accident. (Tr. 508,
555, 1007#09.) Warner positioned his van parallel to taxiway Y facing nagppyoximately40

to 50 feet southwest ofMcLean’s truck. (Tr. 507-08, 518-19; 546,669-70; DX B-2.)'

19 Covenant provided ASAs with a “breach of rules” pad to issue tickets to airport egmtmye
the premises who breached a Port Authority rule or regulation. There is no eyvlummeger,
that ASAs could issue tickets to Tully employees. (Tr. 537, &EDX J at CAS 112425.)

X warner had moved his vehicle several times within that area that night to obtairr sibgtte
of the Project site. (Tr. 5334.) At one point, Warner’s van may have been within 10 or 15 feet
of McLearistruck. (Tr. 662, 669seeTr. 714-15.)

10



Warner had his vanheadlightsand beacoright on. (Tr. 508, 519, 66862, 719, 88889)
Warner estimated that he could see al3futeet aheadwith his headljhts (Tr. 519) From
Warner'svantagepoint, he was able to see theuck throughthe rightpassengewindow and
right windshield,as well as“mountains of dirf’ debris and asphalt paving materials(Tr.
518-20, 550, 565.) McLean also observed Warner’'s vdrom where he was parked. (Tr.
660-61.)

Warner was concerned that tleev—mass barrierswhich he believed represented the
perimeter of the Project sitend McLean’struck were situated too close to taxiway Y. (Tr.
531-32, 541, 560.) Warndrelievedthat another line of barriers, such as comess required
within the low-mass barriers to mark where Tully personnel were permitted. (T+7%7679.)
Before the accident, Warner expressed his concern about the placentenTfck to a Port
Authority supervisorwho “okayed everything.” (Tr. 541, 55%3, 567) Warner did not recall
whether he also communicated with a Coverargervisorabout the position oMcLean’s
vehicle and théow—mass barriers. (Tr. 554.)

ASA DeGraciasaw MclLean’'struck prior to the accident and believédtht theback
wheelsof the Truck extended “just past” the lowmass barriets (Tr. 166, 17276, 209-10.)
DeGracia did not report thBruck’s position to Covenant or Port Authority because he did not
think it poseda safety concerrhut indicated that he might have reported Tineck hada Port
Authority representative returned to the Project. s{fer. 180.) DeGracia may have discussed
the Trucks position and lack of external lighting with Warner. (Tr. 171,-177% but seeTr.
556-57.)

After the contractors began wost the construction are®agnauthdrove around the

Project siteo ensure thgbeoplewerenot positionedn any taxiway or‘'unsafé area (Tr. 75Q

11



773.)** Ragnauthobserved one Covenant AS#n runway 31R and taxiway Y, informed the
ASA that taxiway Y was open, and asKketh to move toa safe location. Tf. 750;DX Y—2a.)"
Ragnauthalso drove north on taxiway #d observedVarner'svan butdid not recall seeing
parkedtruck neartaxiway Y. (Tr. 76263, 766, 77374, 780-81; DX Y—2a) Based on his
experience Ragnauthbelieved that Warner's vehichas far enough from thdouble yellow
taxiway edge line ® be safe fromaircrafttraffic. Ragnauth acknowledged, howeubat there
was nothing on the taxiway to indicate where personnel could park safely, and that he was not
familiar with the term “Object Free Aréa(Tr. 779-81.)

TheKAL aircraft landedat JFKshortly after midnight on June 9, 2009. (Stip. Facts | 4;
DX H at 5.) The KAL flight crew consisted of Captain Latulori Toisuta (“Toisutai)d First
Officer Seung Jung Yoon (“Yoon”). (Stip. Facts § T.he body and wingspanf the Aircraft
measure®11 fed and5 inches across at itgidest point. (DX H at 3.) Itaght wing extended
approximately 106 feet from the center of the plane bo&Xs (3, 32.) The outer enginveas
suspended from the right wirg8 feetfrom the center of the planand 84 feet behind the
plane’s cockpit. RX 13;DX H at 3.) There wasapproximately6.25 feet ofground clearance to
the bottom of the right outer engine. (PX 13.)

After landing, he ATC directed the KAL pilotsd proceed to taxiway Y, and to cross
runway 31R to continue on taxiway Y @southwesgrly direction. (DX A-2,** H at6; Tr.

403-05, 107475.) The flight crew complied with these instructions and proceedtsty the

12 Ragnauth testified that he had no duty to conduct the-gnvend. (Tr. 773.)

13 Ragnauth moved the ASA to an area past a “hold bar” sign, which indicates a locatiod bey
a runway or taxiwayntersectiorwhere it is safe for an aircraft to wait for the passage of aircraft
traffic. (Tr. 77779, 786-88.)

1“DX A-2 and PX 25 both refer to the cockpit voice recording.
12



centerline of taxiway Y at a speed atiween 11 and 13 knots per howhich equates to 19 feet
and 22 feet traveled per second, respectivédip. Facts { 7DXs F—5c¢, F-5d; Tr. 1600.)

As pointed out in a NOTAMhat the pilots reviewed beforthe flight, the centerline
lights of taxiway Y were not illuminated(Tr. 10%-56, 1073, 1075DX D-5 atKAL001358.)
The flight crew used runway turnoff h¢s and inboard landing lights to illuminate thiecraft’'s
path as they proceeded down the taxiwgyr. 104, 22930, 311 1845-46.) The inboard
landing lights were powerful lighthatprojected straight ahead of tA@craft. (Tr.1786, 1846,
1848-49.) The runwayurnoff lights, whichwere designed to light turning arealuminated an
area about 65 degrees to the left and right of the plane’s path, incthéirglhoulder area of
taxiway Y. (Tr. 312, 185152.) Boththe inboard and turnoff lightsvere located on the nose
landing gear of the plane, about four to five feet above the grqiindl845-46; DX |-6b.)

Captain Toisutawho was steering thAircraft, did not observe any artificial lighting
other than the Aircraft’s external lights. (Tr. 1063.) Captain Tosataunlit low mass barriers,
which he understoods a sign that there was workgrogressduring the daytime (Tr. 11112,
215-16, 1058, 1073 Captain Toisuta did not, howevehserve any vehicles in the vicinity of
taxiway Y. (Tr. 22621, 107475.) As the KAL plane approached taxiway Yits lights
illuminated the areawhere McLean and Warner were parke(Tr. 537, 562, 569666-67).
McLean noticed bright lights through tpassenger windowfdhe Truck (Stip. Factg] 11; Tr.
666-67, 69192.) The lightfrom theAircraft's nose wheel blineld those on the ground, such
that it was difficult for McLean to look directly at the sousr&lfor Warner to view what was
happeningin the immediate vicinity of the Aircraft (Tr. 56264, 569, 666.) There is no
evidence that McLean saw, or had the opportunity to see, the outer engine ltovwgmiyom

the Aircraft’'s right wing. SeeDX H at 6; Tr.666—69, 691-95.)
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McLean did not move th&ruck from the time theéAircraft entered taxiway Y until the
collision. (Stip. Facts 1 12McLean explained at trial:

When 1 first saw the lights coming, | had no inclination that the plane that it

turned out to be would be coming down my lamatbecause there’s always

planes in the vicinity. | know that where we’re working there’s not supposed to

be any plane landing, taxiing or taking off within the area where we work. So,

when | saw it, | dismissed the idea of it. | heard the noise lut there other

planes in the general area also so | also heard other plane engines going) so | di

not pay any specific attention to the fact that the lighasifthe plane lit me up

for a minute or so. | just forgot about it and went back to what | was doing.
(Tr. 66768.) McLean further testified that when he observed that the Aircraft may kawe b
moving in his general direction, he turned to look for Warner’s van, and seeing that Waner wa
still parked in the vicinity, McLean “dismissed the iddale plane” and returned his attention
to his laptop. (Tr. 66569, 686.}°

Warner testified to seeing the oncomigcraft from a few hundred yards away, but did
not think it was necessary to act since treeeealways planes around an airport. @27-28,
531; seeDX B—-2.) As theAircraft proceeded south on taxiway Y, it appeared to Warner that
either the outer jet or the wingtip tife Aircraft was likely to collide with théruck. (Tr. 562,
566.) Warner, however, did not call or radio anyone about this is§lie. 569.) There is no
evidence that anyone told McLean to move higck asthe plane proceeded on taxiway Y.

As the plane taxiedFirst Officer Yoon communicated withATC, and verified

instructions usinga JFKtaxiway diagramto assist Toisuta in guiding th&ircraft along the

proper route. (Tr272, 178682.) YoonobservedMcLean’s truck at least onceéeforethe

15 Although there was some evidence that McLean may have believed that the Ainginé
would pass over him (Tr. 6889, 70104, 1188), the Court credits McLearestimony that he
believed that he was not in the path of the Aircraft based on his experience thatihg vexs
closed during Tullys work at the Project site and the proximity of Warmean(Tr. 665—69,
686, 701, 704).
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collision. (Tr. 284-85, 334-35, 498-99.) Yoon first sawthe Truck 30 to 80degrees ahead and
to the right of theéAircraft. (Tr. 296-97.) He alsorecalled that the planelghts illuminated the
vehicle. (Tr. 498-99.) He did not recal] however,maintaining focus on th&ruck after his
initial observéion. (Tr. 289-90.) Yoonestimated thathe Truck wasapproximately 50 td.00
feet beyond the tip of the right wing, but not “very far from the tip of the win@rr. 310-11,
492 seeDX H-1b.)'® Yoon didnot, however, inform Toisuta that he perceivedTthek or tell
Toisuta to stop thAircraft until afterthe collision. DX A-2; Tr. 109-10, 311, 107576) The

cockpit voice recordingeflects the following exchangeconds before the collision:

1:16:59 Yoon: Oh.
1:17:00 Yoon:Oh wow.
1:17:01 Toisuta: Yes?

1:17:02-1:17:03 Yoon: Ohthiscar. ..

1:17:04 Yoon:Oh.
1:17:07 [vibration]
Yoon: OH!
1:17:08 Toisuta: Huh? What is it?
1:17:09 Toisuta: What is it?

1:17:09-1:17:10 Yoon: Stop stop stop!
1:17:11 Yoon:Ah oh my god!

1:17:12 Toisuta: Whatis it?

18 Yoon testified that the object was more than the length of the courtroom awathé&om
wingtip, but not more than double the length of the courtroom. (Tr. 492Ipwing trial, Court
staff measured approximately 51 feet fromhigess stand to the back wall of the courtroom.
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1:17:24-1:17:34 Yoon: Korean Air 257 ground, we think we uh, uh hit the ground
vehicle, [incomprehensible] thruck, nearby the taxiway
1:17:35-1:17:36 ATC: I'm sorry, you think you hit the vehicle?

1:17:371:17:38 Yoon:Yes.

1:27:24-1:25:29 Toisuta: A truck, or what kind of vehicle did you see?
1:27:33 Yoon: |, well. ..
[ATC]

1:27:35-1:27:37 Yoon: .. .eemed to be like a truckr something.
(DX A-2.)"'

The Aircraft's outer right enginetrick the top rear right corner of thiguck, topplingit
on its side and damaging tAércraft's engine. (DXsH at 2,6 & 55 X-2; PXs 8, 11, 1218)
Toisuta “immediately” stopped th&ircraft dter feelinga vibrationandafter Yoon told him to
stop. (Tr. 104-05, 109 (“we felt there was a vibration and then mypmtot would say‘stop,
stop,” and he would alse-he also said there was a vehicle so | stoppedaittveaft”), 1076
(Toisuta stating that he stopped tAércraft “[a]fter we felt a vibration and copilot said
something that made me stopsgeid. at 1806-07 (pilot could have braked within one second or
less).*® The Aircraft traveled approximately 116 feet after the impact with Theck before

coming to a halt (PX 13;DX H at § Tr. 1603-04, 1608-09.)

" The times indicatedon the cockpit voice recording transcript set forth almredased on the
Court’s review of the recording after triahd differ fromthe timesreflected on the trial
transcript. $eeTr. 1741.)

18 AlthoughKAL ’s accident reconstruction expert concluded, basefbisutds testimony, that
Toisuta stoppethe Aircraftimmediately after feeling the vibratipthe Court finds that there
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McLean felt the impact of the collision, but has no recollection of what occurexdiadt
impact. (Tr. 668.) Although Warner observed thecraft on its entire pathhedid not see the
collision because the lightblind[ed] everything in that aréa (Tr. 562-63.) Uponhearing the
impact, Montana climbed out o&n excavatiortrench and fromthe construction aresaw
McLean on the ground. (Tr. 876, 887DeGracia was able to see theerturned Tuck and
McLean staggering from th&ruck from his position about 300 feet away. (Tr. 129.)
Ragnauth reported that immediatelfger the collision, he saw someone running away from the
Aircraft and then falling to the ground. (DX H at 24, 45.)

CONCLUSIONS OF LAW

l. Jurisdiction and Applicable Law

The Court has jurisdiction over this claim pursuant to 28 U.S.C. 8§ 1332(a)(2). At the
time of the accident and at the time this action was instituted, McLean was a citilkiemw o
York, and Defendant was a citizen of the Republic of Korea. (Dkt.2l 0})

New York state law applies to this action because a federal court sitting in diversity
applies the lawof the forum stateandthe tort occurredn New York Klaxon v. Stentor Elec.
Mfg. Co, 313 U.S. 487, 496 (1941Frie R.Co. v. Tompkins304 U.S. 64, 80 (1938Krock v.
Lipsay, 97 F.3d 640, 645 (2d Cir. 1996).

[l. Negligence Standard

Absent a controlling statute, theles of law apptiable to torts generally govern ircase
involving the collision of an airplane andh land vehicle. Read v. New York City Airpor259
N.Y.S. 245, 246(Mun. Ct. 1932) (negligence action to recover damages resulting from the

collision between gplane and a truck at the New York City Airpoiee e.g, Craig Test Boring

was a few—second delay between the KAL plane hitting the Truck and the Aircraft coming to a
stop. (Tr. 1723, 1736.)
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Co. v. Saudi Arabian Airlines Corpl38 F. Supp. 2d 553, 557 (S.D.N.Y. 20@aggligence
action for damages arising from collision between asrairanda drilling rig).

To prevail on a negligence claim under New York law, a plaintiff must satisfe thre
elements by a preponderance of the evidetfgea duty owed to the plaintiff by the defendant;
(i) breach of that duty; and (iii) injury substantially caused by thadiré Lombard v. Booz
Allen & Hamilton, Inc, 280 F.3d 209, 215 (2d Cir. 2002).

The court determines thduty of careowed by one member of society to Hrer as a
matter of law. Craig Test Boring138 F. Supp. 2d &57 Palka v. Servicemaster Mgn8ervs.
Corp, 634 N.E.2d 189, 198N.Y. 1994) (he existence and extent ofdefendants duty to a
given plaintiff “is usually a legal, polieyaden declaration reserved for Judges to make prior to
submitting anything to faefinding or jury consideration”).The standard is a practical one:

[W]henever one person is by circumstances placed in such a position with regard

to another that everyone of ordinary sensewould at once recognize that if he

did not use ordinary care and skill in his own conduct with regard to the

circumstancdg he would cause danger of injury to the person or property of the

other[,] a duty arises to use ordinary care and skill to avoid such danger.
Havas v. Victory Paper Stock G402 N.E.2d 1136, 1138I(Y. 1980) (quotingHeaven v.
Prender 11 Q.B.D. 503, 509 (1883)).

A defendant is negligent whdre breaches the duty of care imposed by law by engaging
in conductthatposesan unreasonable risk of harm to othe@saig Test Boring138 F. Supp. 2d
at 557. The primary factors to be taken into account in assessing the reasonableness of a
deferdant’s conduct arethe foreseeable likelihood that it will result in harm, the foreseeable
severity of the harm that may ensaad the burden that would be borne by the actor and others

if the actor takes precautions that eliminate or reduce the pdgsifilharm.” Palka 634

N.E.2d at 193N.Y. 1994).
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Evidence of customary predures and practicesay reflect orthe reasonableness af
defendant behavior. Gunther v. Airtran Holdings, Inc05 CV 2134, 2007 WL 193592, aB*
(S.D.N.Y. Jan. 24, 2007%ee Cruz vNew York City Transit Auth526 N.Y.S.2d 827, 82RApp.

Div. 1988) (“Proof of a generally accepted practice, custom or usage within a partielg or
industry is admissible as tending to establish a standard of care, and proof aftarddpom

that general custom or usage may constitute evidence of negligenGé."Abraham v. Port

Auth. of New York & New Jerse§yl5 N.Y.S.2d 38, 40App. Div. 2006) (internal rules and
manuals, to the extent they impose a higher standard of care than is imposed by law, ar
inadmissible to establish a faiik to exercise reasonable ¢are

The third element of a negligence claim under New York lapieximate cause.”
Craig Test Boring138 F. Supp. 2d &57. To satisfy this element, a plaintiff must establish that
the defendant negligence was a substantial foreseeable factor in bringing thigopkaintiff's
injury. “Theexistence of a duty alone artié mere happening of an accident [do] not establish
liability on the part of a defendant[;] . [rather], plaintiff [is] required to connect her injury to a
breach of duty by defendant and to show that deferslaicts were a substantial cause of the
events which produced the injufy. Gunther 2007 WL 193592, at *9quotingFoley v. Golub
Corp, 676 N.Y.S.2d 308, 310 (App. Div. 1998internalbrackets and alterations @unthej.

. Comparative Negligence Standard

When two or more of the parties have contributeantaccident, New York law applies a
comparative negligence standar@raig Test Boring 138 F. Supp. 2d at 558. New York does
not apply the “last clear chance” rule

[R]egardless of which party had thast clearchance to avoid that accident,

“liability for such damage is to be allocated among the parties proportionately to
the comparative degree of their fault, and that liability for such damageseas to b
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allocated equally only when the parties areadlguat fault or when it is not
possible fairly to measure the comparative degree of their fault.”

Prudential Lines, Inc. v. McAllister Bros., In801 F.2d 616, 621 (2d Cir.1986) (quotidgited
States v. Reliable Transfer Cd21 U.S. 397, 411 (1975)).

McLean bears the burden of provjngy a preponderance of the eviden&&AL's
negligence and that KAL's negligence was a substafi@seeablefactor in causing the
accident. SeeKane v. United State489 F. Supp. 2d 40, 52 (S.D.N.Y. 2062)Once liability is
established, it is KAL's burden to establish the equitable shafrdault attributable to the
plaintiff, settling defendants, edefendants, or neiparties for purposes of reducing KAL's
amount of responsibility for damagesZalinka v. OwensCorning Fiberglass Corp.633
N.Y.S.2d 884 (App. Div1995);Gerdik v. Van Ess7/74 N.Y.S.2d 174 (App. Div. 2004).

McLean asserts that the KAL flight crew and Tully were negligent and KA&fs
negligence was the sole proximate cause of McLean’s injuries. (Dkt. 2061§%931275)
McLean further contends thag Port Authority, Covenaptand theFAA were not neggent.

(Id. 99 174, 176, 177-85.) KAL maintains that McLeas negligencewas the sole proximate

¥Hence, the “last clear chance” doctrine, which under certain circumstances alloweedteompl
recovery by a plaintiff who otherwise would have been barred by his contributorgeres|i
became obsolete upon the adoption of the doctrine of comparative negligence in New York.
Romeo v. DeGennar680 N.Y.S.2d 235, 236 (App. Div. 1998).

20 Contrary to KAL's unsupported contention (Dkt. 207 { 27), McLean may rely on any evidence
introduced at trial, regardless of the party who offered the evidence, ty baiblurden of

proof. SeeSawyer v. United State®97 F. Supp. 324, 3331 (E.D.N.Y. 1969)“‘It is hornbook

law that evidence coming from witnesses on the opposite side (as well as foen itstnesses)

is available tany party to a law suit[T]his Court is going to use the testimony adduced by all

of the parties in determining the liability,any, of the defendantThis is also the applicable law

in New York.” (citing, e.g, Alpine Forwarding Co. v. Pennsylvania R. 080 F.2d 734 (2d Cir.
1932); Tumulty v. N.Y., N.H. and H.R. C829 N.Y.S. 700, 705 (App. Div. 1928)olding that
aplaintiff is entitled to take advantage of evidenceegligence offered by a defendant
witnesses).
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cause of the accident. (Dkt. 207 1¥-194.) Alternatively, KAL contends that the negligence
of Covenant and Port Authority were contributing causes of the accidénf{ (05-151.)

IV.  Liability

The Gurt nowexamine the issues ofKAL’'s allegednegligence and the comparative
fault of each partyhat may have contributed tioe collision

A KAL’s Liability

New York lawimposeda duty onKAL's flight crew membersToisuta and Yoon to use
ordinary careand skill in operatingthe Aircraft on the night of the collisian SeeCraig Test
Boring, 138 F. Supp. 2d &57 Read 259 N.Y.S. at 247 Federalaviation regulatiors provide
that “[t]he pilot in command of aaircraftis directly responsible for, and is the final authority as
to, the operation of thatircraft” 14 C.F.R. § 91.3(a). KAL’s Flight Operations Manual
similarly provides that Toisuta as the pilot in command “has finabrespility and authority for
the safe operation of the aircraft” (PX 24 at 3.24ndthat Yoon as the first officewas
responsible for assisting the captain “in the safe and efficient operation ofr¢heftaiand
“immediately informing the captain oinsafe conditions or improper handling which could place
the aircraft in jeopardy”id. at 3.2.2). Federalaviation regulatiors alsoprohibit “operat[ing]an
aircraftin a careless or reckless manner so as to endangefetioe property of another.”14
C.F.R. 8§ 91.13(b). Pilots must maintain a sharp lookout so as to “see and avoidiirctiadi
14 C.F.R. 8§ 91.67(apeeRead 259 N.Y.S.at 246(a pilot, taxiing a plane down a runway after
giving a ‘casual’ glance down the field, was contributoniggligent for not having a sufficient
lookout).

Applying these standards of care to the events of June 9, 2009, the Court finétsothat

breached his duty to exercise ordinary careskiitlin operating théAL aircrafton the night of
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the accident The evidence at trial established that Yoon observed McLé&als close to the
taxiway prior to the collision at least once, when it became illuminated by the plats figt
failed to alert Toisutalmut a possible object in the plane’s patBbXs A-2 at 1:17:021:17.03
(“Oh this car . . ."), 1:17:241:17:34 (“we think we . . . hit the ground vehicle, [] the truck,
nearby the taxiway”)H1-b; Tr. 284-85, 29697, 33435, 498-99)' While the lighting
conditions made it difficult for Yoon to judge the exact position of the Truck, he edirtate
the Truck was not “very far” or no further than 5000 feet, beyond the tip of the right wing.
(Tr. 310-11, 492.) Under these circumstances, it was unreasonable for Yoon not to have notified
Toisutaabout his observation of a vehicle theds soclose to the plane’s wing, or not to have
stopped the plane himséf.

The standard of care required Yaomnmake a determination of whether theick would
fall within the wingspan of thAircraft, and if soto alert the pilot and stop theircraft. (SeeTr.
79-80, 242, 24445, 280-81, 1802,1819-20, 1830 1854.) If Yoon had any doubthat the
Aircraft could passthe Trucksafely, hewas obligated taell Toisuta tostop,or stop the plane
himself, andinvestigatefurther. (Tr.244, 280, 4961829-30.) As Yoon acknowledged at trial,
KAL'’s Flight Operations Manual provides that:

While taxii] ng in close proximity to . . . ground equipment, all crewmembers will

maintain exreme vigilance to prevent ground mishaps. If therang doubt

about clearance from . . . ground equipment, the captain must staipctia¢t and
obtain ground assistance.

L The Court gives little weight to the opinion of KA &xpert that the KAL pilotsould not
have avoided the accident because the expert assbatetbon did not, or could nadee the
Truck prior to the collision (Tr. 1856, 1859), and did not consider Yotstimony that the
Truck was illuminated by the plaisdights (Tr. 185253).

? Because of the dudbraking system on the KAL plane, both Toisuta and Yoon had the ability
to stop the plane.Stip. Factd] 13; Tr. 172223, 1805-06.)

22



(PX 24 at 6.9.1 “Taxtin” (emphasis adde3ee also idat 6.2.6 “Taxi Considerations” (“If

there is any doubt about clearance from . . . equiprttentlight crewmust stop thaircraft’
(emphasis added)Jr. 279-80, 1829.) tlis “extremely rare” for a pilot to have to judge whether
an object is potentiaflin the wing span. (Tr. 1802, 18955.)

While much was made at trial about the dark lighting conditions near taxiway Y at the
time of the accident, the relevance of this fact is substantially underddrys admissions—
buttressed by the cockp#aorder— that he actually saw the Truck before the collision and that
he perceived the Truck to be only-3@O0 feet past the tip of thArcraft’s right wing. Indeed, 1
anything, he darknesaround taxiway Y should haygompted Yoorto beeven morevigilant,
giventhe potential for obstructions to betheAircraft’s path that would be difficult to perceive
(Tr. 1482, 149597, 1503, 154641, 1822 1857) FAA Advisory Circular 12674A, which
applies to flight crew procedures during taxi operatioeguiresthat each crewmember must be
“continually aware of . . . ground vehicles” and that “[d]uring low visibility taxirapens,
additional vigilance is absolutessential.” (DX A3 at 15; Tr. 34243.) Yoonalso should
have been aware that his ability to assess the distance of the Truck may mawvepla@edf he
usedcockpit lights to consult airport charts. (T484-85, 153, 178586.) Further,Yoon
should have takeheedfrom theilluminatedbeacon lighton Warner’'svan which would have
been visible from the cockpithat there might be vehicles close to the taxiwér. 508, 519,
660-62, 719, 88889, 1245, 1800, 1802, 187%%)

Under these circumstancésyvingperceiveda parked ground vehicla the darknear the

taxiwaythat he believed was in close proximitytheAircraft’s wingtip, it was unreasonable for

%3 The Court notes that KAL's expert testimony regarding Yseatility to recognize th&ruck
as a hazard assumtidhtthe Truck was beyond the beam of the plane’s lights, and did not
consider Yoors admission that theircraft's external lights illuminated thieruck. (Tr. 1541.)
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Yoon, at a minimumpot toinform Toisutaor tell him tostop theplane or not to stop the plane
himself A reasonable person in Yoon’s position would haaagnizedhat observingan unlit
parked vehicle within the vicinity of thaircraft's wingspanwas an anomalous situatf@rand
that theAircraft should be stoppetb allow the flight crew to determine whethethere was
sufficient clearancdor the Aircraft to safely pass the vehicte. Instead, Yoorpermittedthe
Aircraft to continue courswithout informing Toisuta of his observation stopping thé\ircraft
himself (DX A-2; Tr. 109-10, 311, 107576.) This was a breach of his duty to use ordinary
care. See Craig Test Boring Cdl38 F. Supp. 2dt 558-59 (pilot breached duty to use ordinary
care by failing to stop a plane and inquire with ground con#ftér observing a rig on the
medianof the taxiway.

The Courtalsofinds that there was sufficient time after Yoon saw Tmack to stop the
Aircraft and avoid the accidentKAL's own accident reconstruction expert opththat the
Aircraft could have been stoppbdfore hitting the Truckad one of the pilots braked within one

second of Yoon saying “Oh this car.” (Tr. 1608, 1621, 162930.) Furthermoreheevidence

4 The Court is mindful that pilots generally proceed with an expectationthgtwill not
encounter obstructions in ithgath when theower controller directs them to proceed, and that
an airport operator is required to maintain an area free of obstacles to akowairtraft to
proceed in safety. (Tr. 392, 1505—06, 1786—88.) However, these expectations do not relieve
pilots of their obligation to keep a vigilant eye out for unexpected obstaclesyataxthe¢heir
aircraft. (Tr. 100-01, 272, 28-82, 315, 460]855-56.)

2> The Court rejects KAls contention that McLean was required to present pilot testimony that a
reasonable pilot under the circumstances would hwaae a more accurate estimate of the
Truck s distance from the Aircraft(SeeDkt. 207 { 56.) As the Court indicated when denying
KAL s oral motion for a directed verdict, McLean was not required to present exgtertany

to establish the duty of care applicable to the KAL pilots as they proceeded dowxivilag ta
because the primary factual disputes in this case concern visibithg time of the accident and
credibility of witnesses as to what occurredll issues that can be determined by a lay factfinder
without the aid of expert testimony. (Tr. 929-33 (citing, e.g, Read 259 N.Y.S. at 246 (in case
involving airplane collision with a parked truck while taxiing down a runway, courteappli
general negligence and duty of care standard and did not resort to exprdrtgst determine

the applicable duty of care)).)
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establishesghat there was additional time for tAércraft to stop short of th&ruck beyondthe
one second calculatday KAL's expert KAL's expert assumedhat Yoon did not see the
vehicle until stating “Oh this car.” (Tr. 1601, 1614, 1626, +4413 1750.) However, hree
seconds éfore stating“Oh this car; Yoon uttered adubious-sounding“Oh,” which prompted
Toisuta to ask “Yes?"The Court finds that this was the moment when Yoon first saw the Truck
or thought he saw it.This was eight seconds before the vibration of the imgastween the
plane and the Trugkvhichadds three seconds which Toisuta or Yoon could havrakel and
avoicedthe collision (DX A-2 (“Oh” at 1:16:59 and vibration at 1:17:07); Tr. 1739, 1745.)

KAL’s expert determined that thAircraft required 94 feet of stopping distance after
Toisuta applied the brakes, based on his assumihtai oisuta applied the brakes within one
second of impact and subtracting 22 feet (the dist&mageled in one second at a speed of 13
knots per hour) from the 11f@et theAircraft actually traveledafter the point ofimpact (Tr.
1605, 160910, 16151628-30, 1733.%° Theassumption that Toisuta braked within one second
of the impactwas, in turn, based on information frahe digital flight data recordendicating
that the plane’s velocity decreas#ter the vibration.However, as KAL's expert conceded, that
there is no definitive information on when Toisuta applied the brakeshandecreased speed
could be due to the impact itselfTr. 1627, 1730 Based on the previously discussed testimony
and the cockpit recorder dathe Court finds that Toisuta did not brake until after Yoon told him
to stop,which wasabout two tothree seconds after impacfDX A-2 at 1:17:0#1:17:1Q Tr.

104-05, 109-10, 311, 103-76.) This finding undermines KAL’'s expert opinion that the

26 KAL's expert acknowledged that there was no conclusive information available regheding t
Aircraft's braking capacity. (Tr. 1628.)
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Aircraft required 94 feet of stopping distance after Toisuta applied the brakes, and instead
suggests that th&ircraft traveled a much shorter distance before coming to a halt.

KAL'’s expert also conceded that his conclusionegsin further assumptions including
how much pressure Toisuta applied (Tr. 1607, 1330 1734)and the absolute speed of the
Aircraft at the time of impact (Tr. 1619). Thus, although KAL'’s expert calculated ed4éffe
stoppingdistanceby subtractinghe 22 feetthatthe Aircraft would have traveled at 13 knots, the
digital flight data recorder indicated that tAgcraft was also traveling as sldyvas 11 knotsor
19 feet per second (Tr. 1600.) Based onall of the foregoing facts and variables, either
unaccounted for by KAL'’s experts or unascertainable, the Court finds that Toist@n could
have brought the KAL aircraft to a stop in less time and distance than KAL's exjieed.

In sum, the Court finds gt KAL'’s flight crew failed toexercise reasonable carg not
stopping the Aircraft immediately upon Yoon'’s observation of the Truck within hdnaelieved
to be close range of the Aircraftright wingtip. The Courtfurtherfinds that the<AL pilots hal
sufficient time to avoid the accident after Yoon sawThek Accordingly, the Court finds that
KAL was negligentand that its negligenaeas a proximate cause of the accident.

The Court having found that KAL's breach @f duty to operatets arcraft with
reasonable camgasa cause of the accident, the burdemv shifts to KAL to prove contributory
negligence by McLeaand/or other parties.

B. Contributory Negligenceof Others

Under New York’s pure comparative negligence scheme, there carofgetinan one

proximate cause of an accidenSee Saint v. United State483 F.Supp.2d 267, 27983

(E.D.N.Y. 2007);Caraballo v. United State830 F.2d 19, 22 (2d Cir. 1987).
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1. McLean

A plaintiff's culpable conduct will not bar recoveirya negligence actiotut diminishes
it proportionally. N.Y. C.P.L.R. 8 141%peWhalen v. Kawasaki Motors Cor.03 N.E.2d 246,
248 (N.Y. 1998). A defendant bears the burden of proving contributory negligence on the part of
the plaintiff by a preponderance of the evidenkane 189 F. Supp2d at 52 (citation omitted

Based on its review and assessment of the evidetroduced atrial, the Courffinds, by
a preponderancethat McLean was not negligent for parkinthe Truck on the shoulder of
taxiway Y. MclLeanreasonablyelied on the instructions he received frm employer Tully,
to parkwithin the perimeter of the lownass barrieand to remain there until further instruction
(Tr. 648, 67172,868—71, 881—82.) In light of these instructions, it was reasonable for McLean
to believe that he was safe so long as he remained within thenlasg barriersand that these
barriersdemarcate construction areaithin which Tully workerscould be safely located and
operate McLean’s understanding wasorroborated by Tully supervisors Davi aMbntana,
who testified to their expectatiothat the Tully work crew auld work safelyanywherewithin
the low-mass barriers(Tr. 872-73, 964.) Since a person of ordinary sense would rely on their
employer to guide their conduct at a workplace, McLean should not be faulted éongisyer’s
ignorance of the airport’s rulesd procedures or its failure to provide guidance or direction to
its employees on these rules, sucktagingout of theOFA when a taxiway becomes liv&E.

The reasonableness bfcLean’s (albeit mistaken)pelief wasfurther reinforced by the

fact thatMcLean had parkeih the sameconstruction stagin@reafor 30 days prior to the

27 KAL asserts that the failure to comply with applicable FAA and Port Authariés
regarding the operation of vehicles)&K by parking in the OFA constituted negligepee se
(Dkt. 207 11 10, 104.) However, noncompliance with such rules constitutes only “some
evidence” of negligence that may be admissible to aid in formulating the staridare. See In
re Air CrashDisaster at John F. Kennedy Int’l Airport on June 24, 19535 F.2d 67, 7677

(2d Cir. 1980).
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accidentwithout being told or giverany otherindication that he was too close to the taxiway
and withoutever seeing aircraft traffic on the taxiwaffr. 633, 64449, 6865, 66778, 678.)
Other than the low mass barriers, there were no other markings on the §itejdwt indicated
where McLean could safely pathe Truck. (Tr.164—65, 803, 1583.) Like McLean, Covenant
ASAs assigned to secure the Project site also viewetbtirenass barrieras demarcatinga
safe area for the construction workers to remgjir. 158, 167, 180, 9641032-33, 103537,
1041, 1044.)

The Court also does not find thislcLean was negbent when he failed to move the
Truck as theKAL aircrdt proceeded down taxiway. ThoughMcLean was aware that ground
vehicles must yield to an approachiplgne(Tr. 678) he reasonably believed that he was parked
in an areautsideof theAircraft's pah. The testimony is clear that McLean was never informed
that restrictions existeregardingwhere wokers could be within the barriers or that he would
need to move if the taxay became live.More likely than notthe blinding lights from the
Aircraft made itdifficult, if not impossible for McLean toview theAircraft’'s engine or a&sess
that there was a risk of collisidretween the engine and theudk (Tr. 562-64, 569, 666.)
McLean also reasonablglied on the proximity of Warner’'s varwhich did not move as the
KAL plane approachedo conclude that he was ansafe location(Tr. 665—69, 686.) Although
McLean’s assessment was erronedissfailure to correctly perceive the hazard or to act was not
unreasonablander the circumstances.

The Court findshowever, that McLean was negligent in failing to illuminateTtheck’s
beacon light and that this failure was a substantial factor causing the accilfitean
acknowledged that he was required to ilinate theTruck's beacon lighwhile he was parked in

the staging area at night(Tr. 663.) This requirement is reflecteth FAA Advisory Circular
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150/5376-2E and the Rules for Operation of Motor Vehicles at JFK in effe¢he date of the
accident (DXs C-3, E; Tr. 120202, 1646.) McLean thereforedid not exercise ordinary care
and skill when hédailed toilluminate his beacon lighbn the parkedruck Proper operation of
the beacon light involved turning the ignition one notch and switching the beacon light tmntrol
the “on” position. McLean neglected, howevés, turnthe key to the required positior(Tr.
167-68, 663, 714, 71921, 1165-66, 1171-72.) As a result of McLean'’s failurghe Truck was
completely unlitas it sat parked in the shouldeeaof taxiway Y. (Tr. 166—68.) The collision
that followed was exactly the sort of event that a beacon light dessgned to preventHad
McLean turned on the Trucklseacon lightthe KAL pilots would have had a better opportunity
to see th@ruck froma greater distancand to properly assess whetherAlireraft was going to
hit the Truck (SeeTr. 1245, 1800,1802, 1871) Port Authority also would have been more
likely to observe theTruck and direct McLean to move to a safe locatiofgeeTr. 789.)
Therefore the Court finds thaby failing to activate his beacon light, McLean did not use the
reasonable care afomene in his position andvith his experience, and thaVicLean’s
negligence contributed to the accident
2. Port Authority

Port Authority, as an airport operatmwed a duty tokeep live taxiways free from
obstructionghat might imped the safe passage of aircraft the taxiway Port Authority also
hadthe overall responsibility for constructiguojectsat JFK. (DX E (FAA Advisory Circular
150/5370—2E “Operational Safety on Airports During Construction”); Tr. 1564-65, 1567.) With
respect to work at the Project site, Port Authority’s contract with Tullyndaged the
maintenance of a@FA within 160 feet of the centerline of a live taxiway. (DXs D at-42,

R-3a;seeDXs E at A—2, J6 at 38; Tr. 392802-03, 815, 83334, 1392-93, 178788.) Under
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the contracbetween Tully and Port Authorityf Port Authority determined that Tully personnel
were located too close amy portion of a taxiway being used by aircraft, Port Authority had the
authority to direct Tully to Ssuspendoperations, remove personnel . . . to a safe distance and
stand by until the . . . taxiways . . . are no longer required for uagdrgf{.]” (DX D at 138.)

The FAA Advisory Circular setting forth guidelines for airport congion recommendedhat
airport operators indicateonstruction locations at which no part of an aircraft may enter with
barricadesand providanarking and lightingo identify and define the limits of construction and
hazardous areagDX E at 16-11; Tr. 1707, 175354.)

Port Authority breached its duty to oversee construction at the Project with grdarar
and skill. Port Authoritywas requiredo provideits contractors, including Tully and Covenant,
with the information necessary to ensure that OFAs around live taxiways free from
obstructions and that contractors working near A@Asld safely carry out their work.This
duty included informing Tully regarding which taxiways and runways were apednwvhenand
to delineate the areas where workewsld safely remain on active taxiway¢Ir. 210, 803, 880,
898901, 945-46, 969-72, 1725 DXsD at 14142, E at 10—11.) Port Authoritywas negligent
in failing to advise or infornTully on the night of the accidetttat deviating from the normal
practice at the Project sit€ully’s request to close taxiway Y was rejected and that taxiway Y
was open taircraft Had Port Authority alerted Tully that taxiway Y was open, the construction
crew could have postponed work for the night adjusted its work plan, and the accidemald
have been avertedTr. 898—901, 94546, 969—72.)

For each night in the months leading up to the accident, Tully requestddPort
Authority granted Tully’s requeststo closetaxiway Y to air traffic (DX H at 3; Tr. 663,

82021, 844, 873-75, 885-86, 87-98, 900—01, 949, 972) Tully’'s work crew used the surface
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of taxiway Y to carry out its work on the Project diiering that time, and had parked vehicles
on the shoulder of taxiway Y within the lewass barriets(Tr. 818, 838, 87375, 88586, 898,
972) In light of thishistory,when Port Authority rejected Tully’s requéetclose taxiway Yon
the night of June 9, 2009 reasonable and prudent airport operator would have taken the
precaution of specifically informing Tully that taxiway Y was operwhich it was required to
do regardless of prior practice with respect to the taxiwegnd of demarcating areas within the
low—mass barriers wherBully personnel could remain a safe distance from taxiwaynstead,
Port Authority neveraffirmatively informed Tully that taxiway Y was open, despite alerting
Montana that runways 4L and 22R were opeiTr. 766, 874881, 883885-86, 901 966;DX

H at 23) Port Authorityalso failed tcset any physical markers to indicate where worketdd
remain beyond the OFA déxiway Y. (Tr. 803, 1583, 1725° It was thus foreseeable that
Tully would continudts usual practice dfeatingtaxiway Y as closedcreating an unreasonable

risk of accidents with aircraft proceeding on the live taxiway

28 Notably, there is a presumption that taxiways are active unless Port Authdiigtes
otherwise. $eeDX D at 138 Tr. 203, 210, 96869.)

29 Although Port Authority Resident Engineer Ragnauth drove around the Project sitekto chec
the location of vehicles, his assessment of whether vehicles were parked iareasafasot
based on any knowledge of @fA. (Tr. 773-74.) Despite having respsibility for the

Project, Ragnauth was not familiar with the Progafety plan and did not know the purpose of
the low-mass barrierat thesite. (Tr. 74546,779-81, 784.)

30 Additionally, Port Authority is responsible for ensuring that construction coatsadevelop
and comply with a safety plan for projects at JFK. (Tr. 1568, ;I0X5E at 3—6.) Tully
developed such a plan for the Project anldmitted it to Port Authority (DX L—2; Tr. 938-39.)
Tully alsodesignated a superintendent to be responsible foriegshe safety of Tully workers
attheProject site ando liaise with Port Authority. (Tr. 93838, 940, 967.) Nonetheless, it
appears thaort Authoritynever communicatewith the TullysuperintendentegardingTully’s
Project safety plan cabout FAA advisory circulars laing tosafety at’IFK construction
projects. (Tr. 94643.) Nor does it appear that Port Authority adequately reviewed Eully’
Project safety plarwhich failed toreference dangers near a live taxivesydiscuss demarcating
or cordoning off OFA®nN live taxiways.(DX L—2.)
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Accordingly, the Court concludes that Port Authority’'s negligence was a sudlstant

contributing factor that led to the accident.
3. Tully 3!

Although Port Authorityactednegligenly by not alerting Tully to the fact that taxiwag
was openthe night of the accidenand by not providing OFA markers, Port Authority’s
negligence does not excuse Tully frammplying withits contractuabuty to ensurethe safety
of its workers at JFkand to immediately remedy any safety deficienci€sr. 815-16, 843,
937-38, 940, 967seeDX D at 11819, 146) Tully’s contract with Port Authority specifically
provides that aircraft will continue to taxi through and around construction arel@swualnk is
being performd at JFK and that taxiway closures are anticipated but cannot bengjeeda
(DX D at 138.) Taxiways argoresumedo beopenunless Port Authoritputs a closure in effect
(Id.; Tr. 203, 210 968-69.) Under these circumstances, a reasonable construction contractor
would confirm that taxiways and runways surrounditey work areaswere closed before
allowing work to proceed. Tully’s Project SupervisorDavi, however, failed to do so. Davi
testified that halid not recall Port Authority’s response to his request for a clpsoralid he
recallbeing told a time when thdosurewould beeffectivethat night. (Tr. 96566, 970.) The
Tully Foremanthat night,Montana,similarly had a duty to confirm taxiway’¥ closure at the
time he was toldthat runways 4L and 22R would bepen that night. InsteadMontana

unreasonably assumelat taxiway Y was part of a “permanent closure” fhertsisted untihe

**Under CPLR 8§ 1601(1), a defendant in a personal injury action whose proportionate share of
the fault is 50% or less is liable for the plaingfioneconomic loss only to the extent of
defendant’s proportionate share. McLean correctly points out that Tully’s culpaidect

cannot be considered to determine whether KAL is found to be 50% or less at fault for purpose
of limiting KAL s liability for McLearis non-economic losses to its proportional share of fault.
CPLR 1601(1); Workers’ Comp. Law 8 14akshevsky v. City of New Yp862 N.Y.S.2d 371

(Sup. Ct. 1990). Thus, Tully’s equitable share of fault must be proportionally redistribute
among the parties found at fault.
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was told otherwise. (Tr. 874, 8781, 881, 883, 88586, 898-901.) The Court therefore finds
that Tully’s agents acted unreasonably in proceeding to work on taxiway Y ongtiteof the
accidentwithoutfirst confirming itsclosure with Port Authority.

In addition, Tully actednegligentlyin failing to inform its employeesf restrictions on
whereTully personnekould safely be located gark their vehicles when taxiway waslive.

As previouslydiscussedTully’s contract with Port Authority mandates a 1&fbt OFA from

the centerline of a live taxiwayand permits work within that area only when the taxiway is

closed (DXsD at 141-42, R—3a; Tr. 802—03, 833—34.) Contrary to Tully’s contractTully
specifically instructed McLean that he was free to park anywhere within thenlass barriers,
despite some of this area being within the OFA for taxiwayNvbodyinstructed McLearthat
if a taxiwaywaslive, heneededo maintain a distance d60 feetfrom the centerlineof a live
taxiway, or that the OFA for taxiway extended into the area demarcated by the-foass
barriers (Tr. 644—45, 648, 664—65, 66768, 671-72 675, 868—71, 881-82; see Tr. 802-03,
873.) Had McLean been aware of this requiremanthis fact it is lesslikely that he would
have assumed that it was safe for him to remain where he was pdidelde sawthe KAL
aircraft proceeding on taxiway .Y The Court accordingly finds that Tully’'segligence
contributed substantially to the collision.
4. Covenant
KAL failed to carry its burdn of establishing negligence on the parColvenant The

Court is persuaded by the evidence introduced at trial @wtenant’s responsibiids at the

Projectsite werelimited tomonitoringTully workersto ensure that they did not leave the staging

area unescorteaind to report to any such breaches in securiBowAuthority. (DX G at CAS

0033-34, Tr. 158, 100711, 1014—16, 1027, 103133, 1035-37, 1040—41, 1044.) Certainly
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nothing in Covenant’s contract suggasthat Covenant ASAgvere expectedor had a dutyto
police safety athe JFKconstruction sites dio coordinate safety with construction contractors
working at JFK. $eeDX G; Tr. 18788, 990-92.) CovenanASAs, who were assigned to
different construction sitest JFK each dagindwere unfamiliar with the particular needs of each
site (seeTr. 211; DXZ-2), necessarilyelied on Port Authorityandthe contractorgo establish
the boundaries within whicbonstruction personnelere to remain As the low—mass barriers
were theonly physical markings at the Project sitke CovenantASAs reasonably viewed the
low—mass barriers as defining the construction areathlegtwere responsible for securignd
within which Tully personnel were supposed to stay. (Tr—664803, 1583 Whether the
Truck, which was inside the lownass barriers, waat an unsafe distance frotaxiway Y was
not a matter wihin the scope of Covenant’s responsibilities. Nonetheless, on the night of
accident ASA Warnerdid reporthis concern abouhe position of the Truck to a Port Authority
supervisorprior to the accident (Tr. 531-32, 541, 55153, 560, 567, 570-71, 579.) There is
therefore no basis to find th@bvenant breadd its dutyof care with respect tthe events that

led tothe accident?

32 The Court rejects KAIs suggestion that Warner had an affirmative duty to warn McLean of
the oncominAircraft. (SeeDkt. 207 11 115, 121.New York conmon law does not impose an
affirmative duty to warn on bystanderSee Colon v. MukiPak Corp, 477 F. Supp. 2d 620,

627 (S.D.N.Y. 2007)Fahnestock & Co. Inc. v. CastelazZty1l F. Supp. 72, 76 (S.D.N.Y. 1990).
Moreover, there is no evidence that Warner could have done anything to prevent the agcide
the time it became apparenthion that the Aircraft might strike thEruck. The noise from the
Aircraft would have made an audible warning futile, and Warner did not have a radio to
communicate with Mcean. As for KAL’s suggestion that Warner could have flashed his
headlights at McLea(Dkt. 207 { 121)there is no evidence that McLean looked at Warner again
after first seeing thAircraft, nor is there any evidence indicatitftgat McLean would have
understood the meaning bfarnefs flashing headlights. As such, even assunfagner had a
duty to warn, any breach of that duty was not a proximate cause of the accident.
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5. FAA

Finally, the Court finds that the FAA is not liable for any negligence on the part of ATC.
ATC wasresponsible for monitoring ground movement of all planes on the AOA. (Tr. 1089,
1867.) ATC'’s duties includedssuingtaxi instructions taircraftandscaming the AOA for any
hazards that rght affect an aircraft's progress down a taxiwaifr. 108788, 1869; Maloney
v. United States354 F. Supp480Q 483(S.D.N.Y. 1972) (“It was the duty of tower operators to
inform themselves of dangers on or near runways and to communicate this irdotoaircraft
or to refuse clearance until the runway wasvikmdo be clear.”)

On the night of the accident, ATC received information from Port Authority thatagxi
Y was open. (Tr. 1873.) ATC personnel visually scanned the AOA from a tower cab5200
feet above the groundnd observed lights in the construction area of the Project site, but did not
observe any lightor vehicles along taxiway .Y (Tr. 1089, 109697, 1877.) Thereis no
evidence that ATC personnel could have seen McLean’s unlit truck from the tower bab at t
distance, nor is there any indication tBatC personnel were otherwise alertiedthe potential
hazardpresented by McLean’sehicle being parked within the OFA dlaxiway Y. ATC
thereforeexercised reasonable care in directing the KAL aircraft to proceed to taxineydY
cannot be found to have acted negligently.

V. Allocation of Fault

The “apportionment of fault is a component of the liability determinatioBryant v.
State 850 N.E.2d 1161 (N.Y. 2006). Thus, in bifurcated trials, liability should be apportioned
during the liability phase, not the damages ph&ee, e.g.Schipani v. McLegd541 F.3d 158,

162 (2d Cir. 2008) (citing\bbas v. Cole840 N.Y.S.2d 388 (App. Div. 2007).
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In apportioningfault, the Court must weigh the relative degree of fault of each tortfeasor
and determine whatercentagef the total faulshouldbe apportioned to eagiarty. Saint 483
F. Supp. 2dat279; Schipanj 541 F.3datl63. To reachthat determination, th€ourt consides
the duy owed by each of these parties amuetherthe party’s conduct deviated frorthatduty,
and if it did, how that deviation compares to the other liable parties’ culyab8aint 483 F.
Supp.at 279;Schipanj 541 F.3cat 163.

After reviewing the facts and the law, the Court apportions liability as fellow

e KAL 10%

e MclLean 10%

e Port Authority 55%
e Tully 25%

e Covenant 0%

e FAA 0%

The Court having determined liability and apportioned fault among the partesatde
will now proceed tdrial to determine the appropriadnount ofdamageso beawarcded, if any,
for McLean’s alleged economic and r@tonomic injuries.

Following the completion of the trial, the parties shall submit briefing regarding (1)
KAL'’s entitlement to any offset for prior settlementsh other responsible partiggursuant to
General Obligations Law 8§ 3308(a);(2) KAL's liability for economt damages; an@) a
proposed formula for redistributing McLean’s and Tully’s equitable share offtaufturposes
of determining KAL’s liability for norreconomic damagesSeegenerallyln re Brooklyn Navy
Yard Asbestos Litig.971 F.2d 831, 8460 (2d Cir. 1992) Whalen 703 N.E.2d at 24&1;
Dominguez v. Fixrammer Cor®B56 N.Y.S.2d 111, 114 (Sup. Ct. 1997).

CONCLUSION
For the reasons stated above, @oaurt finds that KAL is liable to McLean for %0 of

McLean’s damages, subject to adjustmzaded on New YorlkCPLR Articles 14A and 16,and
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any offset undeGeneral Obligations Law 1308. The parties shall submit a joint pretrial order

that complies with Court’s Individual Rules, for the trial on damaggsugust 14, 2015.

Dated: July 13, 2015
Brooklyn, New York
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SO ORDERED:

/s/ Pame&d K. Chen
PAMELA K. CHEN
United States District Judge




