Walcott v. Cablevision et al Doc. 51

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________________ X
ALREMI WALCOTT, :
: OPINION AND ORDER

Plaintiff, : 10€V-2602(DLI) (LB)
-against :
CABLEVISION, WILLIAM ENTENMAN and :
ROBERT WIESSMAN :
Defendand. :
_________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Alremi Walcott (“Plaintiff”) brings this action against defendants Cablevision
Systems New York City CorporatiofiCablevision” or the“Company’), William Entenmann,
and Robert Wiesmann (collectiveliDefendant¥) alleging racial discrimination stemming from
Cablevision’sfailure to promote him and termation of his employmentas well asetaliation
for Plaintiff lodging complaints of discriminatiomvithin the Company. Plaintiff claims
violations of Title VII of the Civil Rights Act of 1964'Title VII”) and New York Egrcutive
Law 8 296(“NYSHRL"). Defendants move for summary judgment pursuant to Rule 56 of the
Federal Rules of Civil Procedure. For the reasons set forth below, Defendants) is granted
in its entirety.

BACKGROUND

Plaintiff, an African-American mé&, began working for Cablevisiom May 1997 as a
field service technician. Defs! Local Rule 56.1 Statement of Undisputed Material Facts
(“Defs! 56.1”) 117-8, Docket Entry No. 43PI’s Local Rule 56.1 Statemetit{.'s 56.1) Y 7
8, Docket Entry No. 43.) In 2003, Plaintiff was promoted to senior field technician, Grade 14,

and maintained that title until his termination in July 2008efs! 56.1 1 9; Pls 56.1 § 9
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Plaintiff workedin Cablevisions Brooklyn facility throughout his employmentDdfs! 56.1 |
7, Pl’'s56.197.)

Defendant Entenmann has been employed with Cablevision since 2006 and is presently
direcor of administration for billing and collections in Jericho, New YoiRefg: 56.1 1 2; Pl.$
56.1 1 2 From June 2006 through May 2010, Entenmann was the director of administration for
Cablevisions Brooklyn facility. (Defs! 56.1  3; Pls 56.1 § 3.)Defendant Wiesmann has been
employed with Cablevision since 2005 and has been an area operations manager isi@eblevi
Brooklyn facility throughout that time.(Defs! 56.1 § 5 Pl'’s 56.1 1 5 Wiesmannand
Entenmann never served @disect supervis@to Plaintiff. (Defs! 56.1 11 4, 6; Pls 56.1 11 4,

6.)
l. Plaintiff 's Complaints of Discrimination

a. Work Attirelncident

In July 2005, Wiesmann and anottaea operationsmanager, Arnold Carrolprepared
and distributed to technicians in the Brooklyn facility a memorandum entiffedhnician
Appropriate Dress Attiré. (Defs! 56.1 § 84; Pls 56.1 § 89 The memoraum stated that
technicians must tuck in their shirts and that it was unacceptable t§[s}ve tails not tucked
in.” (Defs! 56.1 1 86; Pls 56.1 § 86.) Additionally, in August 2006, there was an initiative by
management in the Brooklyfacility to ensure that technicians were wearing proper attire.
(Defs! 56.1 1 88; Pl.’'s 56.1 1 88

On August 16, 2006Wiesnam, after observing that Plaintiff and other technicians did
not have their shirts tucked irequested thaPlaintiff and the other technicians tuck in their
shirts. (Defs! 56.1 § 91; Pis 56.1 | 91Dep. of Alremi Walcott (Walcott Dep’) 227:%

232:14 Docket Entry No. 449.) Prior to this requesthowever, Plaintiff claims he saw



Wiesmam pass a group of white employees with tighirts untucked without commentDefs!
56.1 199192; Pli's 56.1 191-92.) Plaintiff did not tuck in his shirat Wiesmanis requesand
told Wiesmannthat hewas not in violation of th€ompanys dress codéecause he was not on
duty at the time. Qefs! 56.1 1 902; Pl's 56.1 1 9®2; Walcott Dep.at 227:7-232:14.
Shortly thereafterWiesmanntook Plaintiff to meetwith Entenmann. (Defs! 56.1 1 94; Pls
56.1  94.) Entenmann did not discipline Plaintiff for ingdbwtionfor the incidety however,
Plaintiff claims Entenmann was verbally abusive during the meégynmakingstatements to
Plaintiff that he“would not be able to support [himself], clothe [himself] or [Heghily” if
Plaintiff did not follow the dress code(Defs! 56.1 119296; Pl:s 56.1 {192-96; Walcott Dep.
at 214:20-215:2.) AlthougtPlaintiff does not recall Entenmann using any wgodirectly
referring to race during that meetirfaintiff believed that Entenmaisitone and word choice
referred to his race.Mem. of Law in Oppn to Summ. J.“Pl.’s Mem.”) at 3, Docket Entry No.
49; WalcottDep.at214:3-2169.)

On August 17, 2006, a followp meeting was held that included Pldfrdnd Wiesmann
as well as Lloyd Baird, Plaintif§ supervisorand MichaelLouisor, human resources manager
(Defs! 56.1 1 98; PIs 56.1 1 98.) At the follomp meeting, Plaintiff was giveacopy of the
July 2005 memorandurthat set forthappropriate work attirédor employees in the Brooklyn
facility. (1d.) Plaintiff neverwas dis@lined for his refusal to tuck in his shirt or for being out of
uniform. Qefs! 56.1 1 99; Pl.’s 56.1 1 99.)

Later that day Plaintiff approached Louisor and toleuisor that he felt the actions of
Wiesmann and Entenmann resembled some form of bigotry and he wanted to file a complaint
against them. Oefs! 56.1 7 100; Pls 56.1 { 100.) However, the following day, August 18,

2006, Plaintiff informed Louisato refrain from takingaction because Plaintiffas meeting that



morning with Thomas Monaghawice president of operations, to discuss the incideDefs(
56.1  102; Pls 56.1 § 102.) Plaintiff and Monaghan sptiter that daywhere Plaintiff raised
complaints about the incident.Défs! 56.1 { 103; Pls 56.1 | 103; Walcott Dept 267:14-
267:17.)

Although he cannot recathe circumstances or specific dates of when it occurred,
Plaintiff alsoclaimsEntenmann stated on several occasitynsy think you back on the block,
and ‘{yJou think you in the ghettoto describe Plaintif6 apparance, and Plaintiff considered
these statements to be racially derogatoryl.’  Mem.at 4; WalcottDep. at 205:16-205:21,
208:10-208:13

b. Malcdm Hayes Incident

On September 10, 2006, Malcolm Hayadfield service supervisowas on duty and in
chargeof Cablevisions Brooklyn facility. Defs! 56.1 104 Pl's 56.1 1104) Hayeshad
referred aothertechnician to speak to Plaintiff; however, Plaintiff, who was scheduled to close
the facility that day, was not yet in the office. (De&6.1 11 105-06; Pl's 56.1 {fL05-06.)
Hayesthen contactedPlaintiff to determine Plaintifs whereabouts. (Defs.’ 56.1  107; Pl.’s
56.1 1 107.)Hayes and Plaintiff had a heated verbal exchaage,in a memorandum drafted
by Hayesto Wiesmanrconcerningthe incident Hayes noted that Plaintiff salte was going to
“fuck [Hayes] up because [Hayes] crossed the”lif®efs. 56.1 1 10708; Pl:s 56.1 q 107-
08.)

On September 11, 2006, Hayes made a formal compaMtiesmanragainst Plaintiff
alleging that Plaintiff had threatened him wghysical harm. DQefs! 56.1 § 110; Pls 56.1
110) Wiesmannthencommenced an investigatiaf the incidentoy interviewing Plaintiff and

other technicians. Defs! 56.1  111; Pls 56.1 { 11} Due b the seriousness of the



allegations, Plaintiff was suspended pending an investigatiDefs!(56.1 § 112; Pls 56.1 |
112.)

On September 13, 2006, Plaintiff contacted Susan Crickmore, vice president of employee
relations and humaresourceperatiors, to discuss hisuspension, and Plaintiff subsequently
met with Crickmoreon September 15 and 19, 200@efs! 56.1 {{ 116.7.)' During those
meetings Plaintiff informed Crickmore that he believéliesmannretaliated against Plaintiff
duringWiesmann's investigation of the incident with Hayes becaBsantiff previously raised a
complaint about Wiesmann in August 2006 concerning the work attire inci@@ats! 56.1
117.) On October 11, 200Blaintiff met with Monaghamand Entenmanandwasinformed hat
the Company determindds actions were insubordinate, amelwould besugpended for twenty
onedays reassigned to a different faciljtgnd required to attend training regarding respect in
the workplace. (Bfs! 56.1 1 119-2)

c. Other Incidents

Plaintiff claims that throughout his employment with Cablevisiohe regularly
complainedat generalmeetings aboutacial discrimination Plaintiff contends he complained at
ageneral meeting in 2007 or 2008 that Entenmann purportedly entered an employee break room
and blocked access to the Black Entertainment Chdoyneshtering a code in the remote control
that prevented the station from being vieweBl.' ¢ Mem. at 4Walcat Dep.at 374:11-37717,
426:4426:7.) Plaintiff further claims heaised a complaint & general meeting after hearing

that an AfricarAmerican employee in the Brooklyn facility found a noose hanging in his locker;

! Plaintiff's Local Rule 56.1 Statement fails to respond to paragraphs 114 to 133 of Defendant
Local Rule 56.1 Sttement, which include facts relating to a follow up meeting and investigation
concerning the incident with Hayes, as well as Plaintiff's application riooen supervisor
position in June 2008. Nonetheless, the Court has reviewed the entire record, finds the
paragraphs to be properly supported by evidence, and construes that ewidbeckght most
favorable toPlaintiff for the purposes of this motion.
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however,Plaintiff could not recallwhen he raised this complaint or tldentity of the employee
whose locker purportedlgad beertampered with. Rl's Mem.at 3 Walcott Dep. at 125:14
125:20, 129:1-130:13, 350:1-350:18.)

Plaintiff also claims to have raised complaiatisgeneral meetigs in 2006 to 2008
concerning his belief that Cablevision engaged in broader discriminatorycpsaetith its
employees and@ustomers, althougPRlaintiff is unable to providehe specificdates of these
complaints First, Plaintiff claims he complainedthat Cablevision engaged in discrinaitory
practiceswith African-American customerdy disproportionately targeting Africalimerican
neighborhoods for potential theft of servicePl'6 Mem. at 2; Walcott Dep.t &1:3-88-9.)
Second, Plaintiftlaimshe complained concerning his belief that Cablevision condoegdests
by white customes to havewnhite techniciam make home visits in place of minority technicians
(Pl.’s Mem. at 3 Walcott Dep. at 131:131:19, 349:1849:24, 359:860:1, 429:5433:9)
Third, Plaintiff claims to have complained concernindiis belief that AfricanAmerican
employees were being paid less than white employeeks fMem. at 2 Pl's Dep.at 352:7
353:17, 355:15-360:1, 446:19-449:13.)

Il. Supervisor Application

In June 2008, Cablevisit;m Brooklyn facility had a vacancy for theostion of
supervisor. (Defs! 56.1 1127.) Plaintiff received annual performance appraisalsvhich he
achievedoverall evaluation ratirggof “Achieved Expected Performaricen Januar 19, 2@7
and ‘Exceeded Expected Performahom January 14, 2008.Défs! 56.1 1126) At the time
Plaintiff applied for thesupervisorposition, he was a Grad¥4 technicianand had Inited
outside plant experience, bilite position requiredfield service exprience, with outside plant

experence being an advantage.Defs! 56.1 11128, 131 Walcott Dep.at 416:1-416:11J).



Plaintiff completedwo rounds ofinterviewsfor the position the firstroundwith Willis Ketrell,
area operations manageand the secondound with Ketrell and Alex Torres, director of
operations. DPefs! 56.1 § 130; Walcott Depat 417:17-417:2). The Company ultimately
selected maothertechnicianfor the supervisorposition thatheld ahigher gradethan Plaintiff
(Gradelb) andhad the requisite qualifications and experience in field sepnasesell as outside
plant aspects of the business.eff) 56.1 § 132
[I. The Employee Product Benefit Program

a. EPB Program Procedure and Policy

A benefit that Chlevision offers tocertain eligibleemployeess free cable services,
known as the Employee Product Benefit ProgralaP@ Prograr). (Defs! 56.1 {Y15-16 PIl.s
56.1 9 15-16.) Therules for the EPB Program expresphpvide that allCablevision equipment
registeredto an employee as part of the EPBogram may be used only in teenployeé
primary residence.Defs! 56.1  17; PIs 56.1 § 17.) This restriction on usage is set forthen
eligibility form that employees sigmnhen enrolling in the EPB ProgranDefs. 56.1 § 18; Pls
56.1 718.) The EPB Program eligibility form also statbat a“failure to reflect accurate
information and/or notify HR/ER oc&ny changes that would affect [the empldggbenefit in
any way may result in immediate loss of bénahd corrective action, up to and including
termination? (Defs! 56.1 { 19; PIs 56.1 {1 19.) Plaintiff was aware of this policy and, in 1997,
2004, and 2006signedEPB Program eligibilityforms that expressly stated thelicy. (Defs!
56.1 1 20; P's 56.1 § 20.) In addition to the eligibility forms, on January 5, 2007, the Company
distributed a memorandum regarding the EPB Program piieynployees within its Cable &
Communications division, which included PlaintiffDefs! 56.1  23; Pls 56.1 § 23.) The

January 5, 200memorandum stated thahisuse of [the Compaig] Employee Product Benefit



may result in corrective actiaup to and including terminatidh.(Defs! 56.1 § 24 Pl's 56.19
24.) Plaintiff was aware of the policy contaih in the January 5, 2007 memorandurbefs!
56.1 1 25; Pl.’'s 56.1 1 25.)

On March 1, 2007, the Company distributed another memorandum to employees that set
forth a new procedure called Employéguipment Verification “EEV’) for employees
participating in the EPB Program to identify and verify cable equipm®usfs{ 56.1  26; Pls
56.1 1 26.) EEV required paipating employees to log inthe Companys intranet system and
enterzip codes and serial numbers for each piece of equipment in their possession by no later
than March 30, 2007.Defs! 56.1  28; Pls 56.1 28) Company records show that Plaintiff
loggedinto the intranet system on March 30, 200&ified his primary residence Brooklyn,

New York, and confirmed that he maintained seven pieces of Cablevision equigintbat
location (Defs! 56.1 [ 30-31; Pl.’s 56.1 1 31-)

b. Audit Procedure

In 2007, Cablevision began using Equipment Locator TechnoldglyT(') to verify that
its employees weradhering to EPB Program poliand using Cablevision equipment only in
their pimary residence¢the “EPB Audit). (Defs! 56.1  32; Pls 56.1 { 32.) Cablevision
dividesthe borough of Brooklyn into several geographical regions cédtigls.” (Defs! 56.1
36; Plis 56.1 1 36.)Using ELT technology the Company technical compliance department
conducted tests to determine whether an employee’s equipment emitted &emyrihé hub, or,
the geographic area, where the emply principal residencevas located. Qefs! 56.1 § 34
Pl's 56.1 134.) If an EPB Auditshowed that the equipment registered to an employee was
located outside of the hub of tleenployeés principal residence, a report was senffamika

Williams, manager in Cablevisits billing and ollections departmenh Bethpage, New York.



(Defs! 56.1 9 35; Pl.’s 56.1 1 3p.Upon receipt of a report, Williams would direct Cablevisson’
security departmeno conduct & Drop Disconnecttest. (Defs! 56.1 § 37; Pls 56.1 §37)
The Drop Disconnectest disconnected all Cablevision services to amplyees registered
residence. I(l.) Thereforejf any of the employés listed equipment still emitted a sigradder
the Drop Disconnect had been executbdre was a substantial likelihood that a violation of the
EPB Progranhad occurred (Defs! 56.1 [ 3738; Plis 56.1 Y 37-38.)

The next step of the EPB Audit involved compiling a b$tall Cablevision employees
whose equipment emitted signals from a location other thein tbgistered address which
was thensent to senior management in the billing and collections department for further
confirmation. Defs! 56.1 1 39; Pls 56.1 139.) Thereatfter, a final list was sent to Crickmore.
(Defs! 56.1 1 39; P1s 56.1 1 39.) If an EPBudit revealed that an employse2quipment was
being used outside of his or her primary residence in violation of the policy, the eptayd
face termination. Qefs’ 56.1 9 33; Pl.’s 56.1  33.)

c. June 2008 EPB Audit

In June 2008pursuant taCablevisions usual practica)illiams was askedssist with an
EPB Audit to determineif there were any employees who had BRBgram equipment outside
of their registered addressede(s. 56.1 | 40; Pls 56.1 140.) Williams received an watlier
report (the*June 2008 Outlier Repditfrom the technical compliance departmésting the
employees whose cable equimh emitted a signal from a hututside of their registered
addresses (Defs! 56.1 § 41; PI's 56.1 f41.) The June 2008 Outlier Report was confidential,
and Entenmann an@/iesmannwere not involved in preparing it.Defs! 56.1 § 43; Pls 56.1
43) Upon verifying the information therein, Williasgsrsent the June 2008 Outlier Report to

Crickmore. (2fs! 56.1 Y 42; Pis 56.1 § 42.) Plaintiff s name appeared on the June 2008



Outlier Report due to the fact that two pieces of equipment registered to him emitta@d sign
from a location outside of the hub of his registered addresss!(B6.1 1 44; Pl.’'s 56.1 | 44.)

On June 23, 2008, Crickmore sent an email to Entenmann, notifying him that several
employees from Cablevisits Brooklyn facility were listed in the June 2008 Outlier Report.
(Defs.” 56.1 § 45; Pl.’s 56.1 § 45.) Crickmore also sesinalar emailto direcors in other
regions (Defs! 56.1 Y 46; Pls 56.1 1 46.) Also on June 23, 2008, Crickmore held a telephone
conference with a number of directors of administration from various regions tosdibeus
procedure for investigatingpe employeeaamed inthe June 2008 Outlier ReportDdfs. 56.1
47; Plis 56.1 47.) Crickmore instructed the directors of administration to contact Williams to
determine whether a discrepancy still existed with regard to the location entpleyeés
equipment. Defs! 56.1 § 49; Pls 56.1 149.) If Williams confirmed that there was still a
discrepancy with the employee, Crickmore instructed the directors of iathation to meet with
the employee to review the list of company equipment that was found be in usecati@n
other than the employesregistered addresgDefs! 56.1  50; Pl.’s 56.1 § 50.) If the employee
admitted to a violation of the EPB Program policy, Crickmore directed that theysemhould
be suspended.Défs. 56.1 1 51; P1s 56.1 fb1) However, if the employedenied the violation
and statedthat the equipment was in his or her home, the director of administration must
immediately accompany the employee to his orrbgisterechddress and give the employee the
opportunity to show thahe equipment was actually located at tbgisteredaddress. efs!

56.1 152; Pl.’'s 56.1 1 52.)
d. Plaintiff's Termination
Entenmann received data sheets for eleven employess €ablevisiois Brooklyn

facility suspected of violatinthe EPB Program piay. (Defs! 56.1  55; Pls 56.1  55.)
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Plaintiff wasamong them. Qefs! 56.1 § 56; Pls 56.1 q 56.) On June 27, 2008, Entenmann
contacted Williams to determine whether there were still discrepancies with Phkintiff
equipment. (Defs! 56.1  57; PIs 56.1 { 57.) On June 30, 2008, Williams responded to
Entenmanrs email and confirmed that two pieces of equipment registered tatifPlaiere
identified as emittingsignals from ageographical location othahan Plaintiffs registered
address. (Bfs! 56.1 9 58; Pl.’s 56.1 1 58.)

On July 14, 2008Entenmann and Michael Louisor, humanotgges manager, met with
Plaintiff and informed him of the findings of the EPB Audit. In response, Plaingifédtthat the
equipment in question was located at his honizgefq 56.1 § 62; Pls 56.1 { 62.) Entenmann
and Louisor informed Plaintiff that they would have to accompany Plaitatifhis home
immediately to verify the location of the equiprmeKDefs.! 56.1 { 63; Pl.’s 56.1 { 63.)

After this meeting, Louisor and Entenmann accompanied Plaintiff to his hobefs!(
56.1 1 64 Pl’s 5.1 § 64.) Once therepPlaintiff opened the front door, buequested that
Entenmann andlouisor remain outside. (Dep. ®¥illiam Entenmann(*EntenmannDep.) at
56:2-56:8 Docket Entry No. 42; WalcottDep. at 3194-320:21.) Plaintiff did not produce the
two pieces ofoutlying equipment foispection that day, but ratherformed Entenmanrand
Louisor that the equipment was locateidh his brothers room,the door to whichwas locked
(Defs! 56.1 § 65; Pis 56.1 { 65, Entenmann Degt 53:13-53:18 Walcott Dep. at 3228-
327:13) After Plaintiff indicated his brother would Heomelater thatevening,Louisor and
Entenmanradvised Plaintiff that they wodlreturn to Plaintiffs residence the following ddgr
further inspection. Entenmann Demt59:13-59:21 WalcottDep.at 3282-328:6.) Louisor and
Entenmann then returned to the Brooklyn faciatyd Entenmann adviseCrickmore ofthese

events (Defs! 56.1  66; Pl.’s 56.1 | 66.
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Later, on July 14, 2008,Crickmore contacted Williams and Robert Zito, director of
technical compliance and field operations, askled them to investigate whether Plaitdifivo
pieces of outlying equipmerstill emitted a signal from a location outside of Plaiidiffiub.
(Defs! 56.1 § 68; Pls 56.1 1 6§. A test was run on the evieg of July 14, 2008 that showed
the two pieces of Plaintif equipment still emitted a signal from a different hubef§. 56.1
69; Plis 56.1 1 69.) An additional test was run the following mornireg revealedhe two
outlying pieces of equipment had been shut down at 7:00tleatmorning (Defs! 56.1 § 70;
Pl.s 56.1 1 70.)

Later onJuly 15, 2008, Entenmann and Louiseturned to Plaintifs home and verified
that Plaintiff now possesseall of the Company equipmemggistered to him undehe EPB
Program including the two outlying pieces of equipmethiat had not been produced
Entenmann andlouisorthe previous day. Defs! 56.1 § 73; Pls 56.1 { 73.)Plaintiff contends
that because Entenmann and Louisor planned to return that day, Psambther had unhooked
thetwo pieces of equipment and made them available to Plaintiff that morning beforefbe lef
work. (Pl's 56.1 9 71.)

Plaintiff was suspended on the afteonof July 15, 2008. [efs. 56.1  75; Pls 56.1
75.) After speaking with Entenmann, Sam Magliaro, managing director of the Broidility,
decided to terminate Plaintif employmentvith the Company. Oefs! 56.1  77; Pls 56.1 |
77.) Wiesmannhad no knowledge of the Ju@€08 EPB Audit or Plaintifs terminationand
was on leave of absen@em the first week of July 2008 through October 200Bef§’ 56.1 |
78; Pl's 56.1 1 78.)

In 2008, besidesPlaintiff, twentysix otherCablevisionemployees were also terminated

for violations of the EPB Program policyDéfs! 56.1 § 79; Pls 56.1 179.) In total, nineof
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thoseemployees were Caucasian, nine wAfecan American seva were Hispanic, and two
were Asian. (Def$§56.1 § 79 Pl's 56.1 § 79.)

On November 25, 2008, Plaintiff filed a charge with the Equal Employment Opportunity
Commission {EEOC').? (Defs! 56.1  133.)On June 8, 201®laintiff commenced this action
claiming race discrimination and retaliation under Title VIl aN¥SHRL.> (See generally
Verified Compl. (Compl’), Docket Entry No. 1.)

DISCUSSION

Summary Judgment Standard

Summary judgment is appropriate whétee movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfdéaw
R. Civ. P.56(39. The court must view all facts in the light most favorable to the nonmoving
party, but“only if there is &genune’ dispute as to those factsScott v. Harris 550 U.S. 372
380 (2007). “When opposing parties tell two different stories, one of which is blatantly
contradicted by the record, so that no reasonable jury could believe it, a coudt rsbioatiopt
that version of the facts for purposes of ruling on a motion for summary judgmieht. A
genuine issue of material fact existstiie evidence is such that a reasonable jury could return a
verdict for the nonmoving party. Anderson v. Liberty Lobbyn¢., 477 U.S. 242, 248 (1986).
The nonmoving party, however, may not rely ‘dojonclusory allegations, conjecture, and

speculation.” Kerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998¥When no rational jury

% There are no details in the record concerning the receiptNiitace-of-Right-to-Sue” from the
EEOC.

3 Although Plaintiff also alleged in his Complaint th&tefendantsharassment of [P]laintiff was
SO severe and pervasive that it created an intimidating, hostile and offense wookraeni’
(Compl. 1 23),Plaintiff did not advance a hostile work environment theory insbisimary
judgment opposition. Therefore, the Court deems it abandoBeé. Garrett v. Garden City
Hotel, Inc, 2007 WL 1174891, at *1{E.D.N.Y. Apr. 19, 2007).
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could find in favor of the nonmoving party because the evidence to support its case iBtso slig
there is no genuine issue of material fact and a gfasimmary judgment is propérGallo v.
Prudential Residential Servs., Ltd'sRip., 22 F.3d 1219, 1224 (2d Cir. 1994) (citibgster v.
Cont’l Group, Inc, 859 F.2d 1108, 1114 (2d Cir. 1988)).

“The Second Circuit has stated that district courts should be particularly cautiouts a
granting summary judgment to an employer in a discrimination case when the ansploygat
is in question. Becausedirect evidence of an employsrdiscriminatory intent will rarely be
found, affidavits and depositions must be carefully scrutinized for circumstamtaf which, if
believed, would show discriminatich.Figueroav. New York Health and HospCorp, 500 F.
Supp.2d 224, 22728 (S.D.N.Y. 2007) (quotinchwapp v. Town of Avphl8 F.3d 106, 110
(2d Cir. 1997) (internal quotation marks omitted)Summary judgment in an employment
discrimination case may still be warranted, however, if the plaintiff rélies conclusory
allegations of discrimination and the employer provides a legitimate rationale fondsat™
Id. (citation omitted). “This is because, as the Second Circuit has stdfigde summary
judgment rule would be rendered steri. . if the mere incantation of intent or state of mind
would operate as a talisman to defeat an otherwise valid nibtitmh. (QuotingMeiri v. Dacon
759 F.2d 989, 998 (2d Cir. 1985)).
Il. Timeliness of Claims

In New York, Title VIl claims are timéared if a plaintiff does not file a charge with the
appropriate administrative agency within 300 days of the occurrence of theedalleg
discriminatory practice.Gandarilla v. Sanche22012 WL 3525607, at *4S(D.N.Y. Aug. 15,
2012)(citing 42 U.S.C 8000e5(e)(1)). The statute of limitations on state claibreught under

NYSHRL is three years from the alleged act of discriminatigan Zant v. KLM Royal Dutch
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Airlines, 80 F.3d 708, 714 (2d Cir. 1996) (citing N.Y. C.P.L.R. 214(2)).

Defendand contendhat because Plaintiff filed his EEOC charge on November 25, 2008
and his Complainbn June 8, 2010any Title VIl claims based on incidents that occurksfore
January 30, 2008nd any NYSHRL claims basexh incidentghat occurredeforeJune 8, 2007
must be dismissed as untimely. (Mem. of Law in Supp. of Dbfet. For Summ. J.“Defs!
Mem.") at 4, Docket Entry No. 42; Reply Mem. of Law in Further Supp. of Défst. For
Summ. J. (Defs! Reply Mem”) at 23, Docket Entry No. 50.) Although Plaintiff does not
present his argumenis an organized fashion or with clariti?laintiff countersthat the Court
should not disregarthe evidence becausedémonstrate$longstanding discrimatory practice
at Cablevisioh and is “part of a continuing violain of [Plaintiff's] civil rights.” (Pl.s Mem.at
8-9.)

While Defendants are correct that discrete acts are not actionable if time beerediyt
adverseemploymentactions that Plaintiff appears to redy to support his discrimination and
retaliation claimsare theCompanys failure to promote hinrm June 200&nd his termination in
July 2008. $eegenerallyPl's Mem) For instance, lthough Plaintiff repeatedly refers to the
August 2006vork attire incidat in his opposition papers (H.Mem. at 3, 4, 8), Plaintitidmits
that he was not disciplingdormally or informally,in connection with the everiDefs.” 56.1
99; Pl's 56.1 1 99)and Plaintiff does naargue that heuffered an adverse employmeation
as a result of it.Instead Plaintiff appears to rely othatincident along witha series obther
allegations of discriminatory conduittat occurredn 2006 and 20Q7as evidence to support his
timely discrimination and retaliation claimslherefore, theCourt will consider incidents from
2006 and 2007 on this basiSee Flynn v. New York State Div. of Pay@20 F. Supp. 2d 463,

483 (S.D.N.Y. 2009)“(W]hile *discrete discriminatory acts are not actionable if time barred,
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even when they amelated to the actdlaged in timely filed chargesTitle VII does not bar an
employee from using the prior acts as background evidence in support of a timaly’)cla
(quotingNat’l R.R. Passenger Corp. v. MorgaB86 U.S. 101, 113 (2002)).

II. Title VII Race Discrimnation

A. Legal Standard

Under Title VII, it is “an unlawful employment practice for an employer . . . to
discriminate against any individual with respect to his compensation,,teonditions, or
privileges of employmenthbecause of such individual race, color, religion, sex, or national
origin.” 42 U.S.C. § 20002(a)(1). To prevail against a motion for summary judgment in a
discrimination case, the claimant must satisfy the theere burdershifting test laid out byhe
Supreme Court iMcDonnell Douglas Corp. v. Gregdll U.S. 7921973) “[A] plaintiff first
bears the minimaburden of setting out prima faciediscrimination casé. McPherson v. New
York City Dept. of Educ457 F.3d 211, 218d Cir. 2006) (citations and internal quotation
marks omittefl To establish aprima facie case of race discrimination, a plaintiff must
demonstrate that: (1) he was a member of a protected class; (2) he was qualifiedjdb;

(3) he suffered an adverse employment action; and (4) the adverse action occurred under
circumstances giving rise to an inference of discriminati@ullins v. New YorlCity Trans.
Auth, 305 F.3d 113, 118 (2d Cir. 2002).

The defendant may then rebut by articulatinggtimate, nondiscriminatory reason for
its adverse employment action. The defenddnirden at this stage is merely one of production,
not persuasion.SeeSt. Marys Honor Ctr.v. Hicks 509 U.S. 502, 511 (1993). Once the
defendant meets the burdeinpooducing a legitimate reason for the adverse employment action,

“[tIhe presumption [of discrimination], having fulfilled its role of forcing the ddént to come
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forward with some response, simply drops out of the pictuce.at 51041

The burdenthen shifts back to the plaintiff to present sufficient evidence to permit a
rational finder of fact to infer that the defendanproffered reason is a pretext and that the
employment decision was motivated by unlawful discriminati8ee Stern v. Tref Columbia
Univ. in the City of New YorKL31 F.3d 305, 312 (2d Cir. 1997}t is not enough, in other
words, todis believe the employer; the factfinder mumstlievethe plaintiffs explanatiornof
intentional discriminatiori. Valcin v. New York City Dept. of Homeless Ser2610 WL
1257603, at *2 (S.D.N.Y. Mar30, 2010) (quotingst. Marys Honor Ctr.,, 509 U.S. at 519
(emphasis in original).

B. Discussion

I. Termination

Plaintiff argues his termination in July 2008 resulted from discrimination, and
accordngly, the Courtassumes for # purposes of this motion thataitiff has established a
prima facie case of discriminatiofi. However, Cablevision hasdemonstrated #egitimate,
nondiscriminatory reasofor Plaintiff's termination namely, thathe Company conducted an
audit and found that cable equipment registered to Plaintiff emitted signals freayraghical
location away from Plaintifé primary residence, which suggested that Plaintiff \iathtedthe
EPB Program policy See Welland \Citigroup, Inc, 2003 WL 22973574at *6 (S.D.N.Y. Dec.
17, 2003)(“Discharging an employee for violating company policy constitutes a legitimate
nondiscriminatory reas for terminating employmefl). Therefore, the burden shifts to

Plaintiff to presentevidencefrom which a reasonable jury could finthat Cablevisiors

* SeeEstate of Hamilton \City of New York627 F.3d 50, 55 (2d Cir. 2010 For sake of the
argument, we assume, as did the District Court, that plaintiffs made a priemaHaciing of
discrimination on the basis of race, national origin, and’)sex.
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proffered reason is pretextumid that his termination was motivated by unlawful discrimination
Plaintiff has failed to make this showing.

A plaintiff candemonstrate thatn employers proffered eason is pretextudly evidence
that similarly situated employees in a nprotected class have been treated more favorably.
Graham v. Long Island R.R230 F.3d 34, 43 (2d Ci2000). However,Plaintiff fails to provide
evidence of anynaterial difference between hesvn treatment and that of similarly situated
Cablevision employees Plaintiff does notdispute that the June 2008 EPB Auditas a
companywideaudit, or thattwenty-six other Cablevisionemployeesincluding nine Caucasian,
nine AfricanAmerican, seven Hispanic, and twsian employeesvere terminated for violating
the EPB Program policy(Defs. 56.1 {1 39-40, 79PI.’s 56.1 1 39-40, 79.)

Nor does Plaintiffpresent evidencthat Cablevision deviated from its general policies
and procedurewhen it terminated himSeeMeiri, 759 F.2d at 998affirming dismissalWwhere
“[plaintiff] offered no gidence. . .that the INS departed from its general policies in discharging
her; or thatnon-Jewish persons on probation who acted similarly were ret&inddoreover,
Plaintiff' s suggestiorthat the results of théune2008 EPB Auditvere“erroneous’due to flaws
in Cablevision$ equipment locator technologil.’s 56.19 72 Pl’s Mem.at 67), accepted as
true for the purposes of this motioalso is not sufficient to demonstrate that Cablevisgn
proffered reason for termination is pretextu8leeRoge v. NYP Holdings, In2257 F.3d 164,
169 (2d Cir.2001) (holding that employer good faith belief that employee engaged in work
related fraud was legitimate nascriminatory reason to terminate employee, regardless of
“[w]hether or not fraud actually occurf¢dOzemebhoya v. Edison Parking Corp007 WL
2593008, at *AS.D.N.Y.Sept. 72007) ({T]he Court need not revisit whetH@taintiff] did, in

fact, violate [the employ&s] policies, as plaintiff has invited the Court to dostead, the Court
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must only determinfthe employerjreasonably believed that he had violated company policies
when he was terminatéyl.

Plaintiff also fails todemonstrate thahis termination wasmotivated by unlawful
discrimination In attempting to do s®laintiff reliesprimarily on aselection of statements and
adions by Wiesmann and Entaann. As to Wiesmann Plaintiff claims thatin August 2006,
Wiesmannrequested that Plaintiff tuck in his shirt, but did not request the same itd wh
employees, anthat Wiesmannparticipated in a meeting in which Plaintiffas spoken to in a
derogatory tone.(Pl's Mem. at &b; Pl!s56.1 1 897.) However, there is no disputieat
Wiesmannwas on leave of absenae July 2008 and had no knowledge of the J28@é8 EPB
Audit or Plaintiffs termination. (Defs. 56.1 78; Pl’s 56.1 | 78. Thus, anyprior statements
attributable to Wiesmann, an individual who had no involvement with or knowledge of
Plaintiff' s termination will not support a claim of discriminationSeeDawson v. Bumble &
Bumble 246 F. Supp.2d 301, 325 (®.N.Y. 2003), aff'd, 398 F.3d 211 (2d Cir. 2005)
(“Allegedly discriminatory remarks by nondecisionmakers, or by offiaéts general authority
to hire and fire but who played no role in the plaingifflismissal, are insufficient to create an
issue of dsputed fact for trial).

As to EntenmannpPlaintiff relies primarily on the following eventsto demonstrate
unlawful discrimination: (1) in August 2006Entenmanrspoke toPlaintiff in a derogatory tone
in a meeting related to the work attire incident;9@netime in 200,/ Entenmann blocked access
to the Black Entertainment Channelan employedreak room; (3)n July 2007, Entemann
was disciplined for discussing the religious make up of golf courses; and (4) on datesishat
Plaintiff could not recall withspecificity, Entenmannsaid statements such &gou think you

back on the block,and ‘[y]ou think you in the ghettd (SeePl’s Mem.at 48.) None of these
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isolated incident®ccurredin connection with or in proximity t®laintiff’ s terminationin July
2008and areinsufficient to raise an inference of discriminatioBeeAmna v. New York State
Dept. of Health 2011 WL 4592787, at *7 (E.D.N.Y. Sept. 30, 20{1]S]tray remark’s and
minor occurrences unrelated to the adverse employment action generally do ncanraise
inference of discriminatioh); Smith v. Revival Home Health Care, 2000 WL 335747, at *4
(E.D.N.Y. Mar.28, 2000) {(Statements made long before and not in theesorof the adverse
action cannot support a claim of discriminatory motive for that a)iolithough Entenmann
had involvement witlthe June2008 EPB Audit Plaintiff does not identifyany discriminatory
statementsnace by Entenmanror any other Cablevision employee, in the context of the June
2008 EPB Audit oPlaintiff's termination®

Nor is Plaintiff's testimony concerning a series of other incidents sufficient to create a
factual dispute as to Cabision's discriminatory intent. First, Plaintiffs testimonythat
Cablevision pays Africamerican employees less than white employegsears to be based
entirely on discussions Plaintiff had with other employees on the topic, incloditagnwhite
techniciansat Cablevisiorthat told Plaintiff thathey earned more than hin{Walcott Dep. at
355:15-3601.) When pressed, however, Plaintiff could not identify the name @fhie
technician thahadtold him this. Walcott Dep. aB582-359:4.)

Second, although Plaintiff testified that Cablevisdisproportionately targetafrican-
American neighborhoods for potential theft of sendat@ms Plaintiff's testimony reveals that

he does nothave personal knowledgef Cablevisions theft investigationproceduresand

® After Entenmann visited Plaintiff's residence in July 2008 and reportefihtiagsinternally,
Crickmore instructedEntenmann to suspend Plaintiff, amdiagliaro decided to terminate
Plaintiff thereafter. (Aff. of Susan Crickmore Y 3389, Docket Entry No. 46Entenmann Dep

at 66:1071:17.) However, Plaintiff does not attribute any discriminatory comments or ations
Crickmore or Magliaro.

20



policies (Walcott Dep. at77:18-78:5, 86:3-86:7.)Rather, Plaintiffs belief that Cablevision
disproportionatelytargets AfricarAmerican customers appear® be basedon his personal
observationthat the majority of customers lasbeensent to investigatéor theft were racial
minorities (WalcottDep. at 72:22-73:11, 75:8-86:2.)

Third, althoughPlaintiff attempts to rely on his own testimonydaim that Cablevision
condoned requestsy white customers to hawehite technicians visit their homes place of
black techniciasg, the only instancethat Plaintifftestified towith any specificity was one that
was “told” to Plaintiff by his coworker (Pl.'s Mem. at 23; Walcott Dep. at349:5-349:19
4295-433:19.) Plaintiff also testified that he had been removed fromsaignment in a white
customer's home and replaced by a white Cablevision employee; however|ff Pédsat
admitted that he does not know whether or not the customer actually requestede a whit
technician for that assignment. (Walcott Dep. at 429:18-430:10.)

Fourth, Plaintiffs testimonytha an AfricanrAmerican employee found a noose hanging
in his lockeris based on what Plaintiffas told by aotherco-worker, however, Plaintiff did not
personally see the noose, could m&ntify the employee whose ker had been involved, and
could not specifywhen the event occurred (Walcott Dep. at125:14-127:11). Plaintiff's
corclusoryand speculativéestimony on these topi@e unsupported by any empirical data or
proper evidentiary suppodand do notcreatea genuine issue of material fact as to whethsr
terminationwas the result adliscrimination See Meirj 759 F.2d a®98(“conclusory allegations
of discriminationare insufficient” to prevent summary judgmenginnamonv. New York City
Civilian Complaint Review Bd2010 WL 3516218, at6*(E.D.N.Y. Aug.30, 2010) (dismissing
Title VIl claim where “[p] laintiff’s only evidenceof discrimination]. . . came from her

conversatins with individuals whotold het” and “[p]laintiff’s statements as to what skes
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told' are hearsay that witinot be admissible at a trigj McLaughlin v. New York City Bd. of
Educ, 2008 WL 216308, at12 (S.D.N.Y. Jan. 22, 2008)[C]onclusory statements are not
sufficient to create a genuimgsue of material fact regarding the Defendantstivation for his
termination?)

In sum, Plaintiff has failed to provide sufficient evidence to create an cgsiaet that
Cablevisions asserted reason for Plairisfftermination is false dhat Plairtiff’s race was the
real reason for his termination.

ii. Failure to Promote

In order to establish @arima facie casefor failure to promote, a Title VII plaintiff
ordinarily must demonstrate thd(l) she is a member of a protected class; (2) she applied and
was qualified for a job for which the employer was seeking applicants; €3yva rejected for
the position; and (4) the position remained open and the employer continued to seek applicants
having the plaintiffs qualifications. Estate of Hamilton v. i§/ of New York627 F.3d 50, 55
(2d Cir. 2010) (quotingPetrosino v. Bell At].385 F.3d 210, 226 (2d Ci2004))° The Court
assumesarguendg that Plaintiff @an establish @rima faciecase, thereby shifting the burden to
Cablevision to demonsite a legitimate, nondiscriminatory reanfor rejecting Plaintiff for the
supervisor position.

Cablevision has submitted evidencthat a successful candidate ftre supervisor
posiion neededo have field experience, withutside plant experien@sobeingan advantage.
(Defs! 56.1 1 128.) At théime Plaintiff applied forthe supervisor position, lveas a Grade 14

technician and hadnhited outside plant experience. (Dé&fS6.1 1131) Cablevision haglso

® While a failure to promote can constitute a material adverse employment actiorerieislty
considered a separate cause of actidnlliams v. City of New York012 WL 3245448, at *6
(S.D.N.Y. Aug. 08, 201p
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submitted evidence establishing tha¢ tandidate selected for tlsipervisomposition was of a
higher grade¢han Plaintiff(Grade 15), andunlike Plaintiff,alsohad the requisite qualifications
in both field services and outside plant aspects of the busingBefs! 56.1 | 13432.)
Cablesision has therefore@lemonstrated legitimate, nondiscriminatory reasdar refusing to
promote Plaintiff. See, e.g.Holt v. KMI-Continental, Inc. 95 F.3d 123, 13@2d Cir. 1996)
(“The evidence that defendant filled these two positions with whitecappdi who were more
qualified than plaintiff rebuts any presumption of discriminatipn.”

Plaintiff fails to put forth any evidence to suggest that Cablevisiarticulated reasons
are pretextual Plaintiff has offered no evidence to dispute the Comizagsertion that outside
plant experience was advantageous forstiqgervisor position or th&laintiff was less qualified
than the successful candidate. Inst&ddintiff attempts t@lemonstrate pretekly relying on his
own selfservingtestimonythat he believed he was the most qualified candidate based on a
conversation he had witketrell. (Pls. Mem. at 4; Walcoep. at 419:8423:3.) Plaintiff's
reliance on his own testimony is insufficient to demonstrate pretext undercih@smastances.
SeeHolt, 95 F.3d atl130 (concluding that plaintiff failed to show pretext where plaitgiff
“personal belief that she was the most qualifiedqrefor the various positions . . . [waslied
by the facts which indicafi@] that the people who receiveuket promotions hathore experience
than plaintiff’).

Plaintiff also fails to demonstratbat Cablevision’semployment decision was motivated
by unlawful discrimination Plaintiff testified that Keell andTorres, the two individuals that
interviewed him for the job, did not maldiscriminatorycomments dring his interviews.
(Walcott Dep. 418:17419:7) Plaintiff also does not identifyany discriminatory remarks or

actions by any other employee that ocedrin connectiowith or in relation to the interview
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and selection process for the supervisor position. Additionaligr commentsand actiondy
Wiesmannand Entenmanras well aslaintiff's assertions th&ablevision engaged in dmder
discriminatory practices by paying white employees more than black empltyegting black
customers in a discriminatory manner, and replacing black technicians withtedtfitacians
fail to demonstrate unlawful discriminatidor the same reass previously discussedSee
supra Part III.B.i.

Accordingly, Plaintiff’ s failure to promote clains dismissed
V. Title VIl Retaliation Claim

A. Legal Standard

Title VIl prohibits an employer from discriminating against an empldypeeause he has
opposed any practice made an unlawful employment practice by this subchapter, orebeeaus
has made a charge, testified, assisted, or participated in any manner in amatioasti
proceeding, or hearing under this subchaptd2 U.S.C. § 20008(a). Retaktion claims under
Title VII are analyzed under thBlcDonnell Douglasburdenshifting test described abave
Coffey v. Dbbs Int’l Servs., In¢.170 F.3d 323, 326 (2d Cir. 1999%ee supraPart Ill.A. To
establish grima faciecase of retaliatioma plaintiff must show*(1) participation in a protected
activity known to the defendant; (2) an employment action disadvantaging thiffpland (3) a
causal connection between the protected activity and the adverse employment actio
Richardson v. Comm on Human Rights & Opportunitie$32 F.3d 114, 123 (2d Cir. 2008)
(citation omitted). Close temporal proximity between the plaistiffiotected action and the
employers adverse employment action may in itself be sufficient to establish the reqaustd
connection between a protectactivity and retaliatory actionKaytor v. ElecBoat Corp, 609

F.3d 537, 552 (2d Cir. 2010).
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B. Discussion

Plaintiff describeshimself as“an extremely outspoken employee . . . [that] made
numerous complaints to supervisors and management about racism at CableiisMem.
at 1.) Specifically, Plaintificlaims that he made complaintsf racial discrimination”[fl[rom
2006 to the point wherePJaintiff] was terminated in July 2008. Pl.’'s Mem. at 18.)
Cablevision does not dispute that Plaintiff engaged in protected activity and dw&#feeslverse
employment action, but argues that Plaintiff cannot establiphnaa faciecase becauske
cannot demonstrate ausal connection. efs. Mem. at 2021.)

Any complaintsmade by Plaintiff in 2006 and 2007 would natstablish a causal
connection to the Compairgyfailure to promote him in June 2008 and Plairgtifermination in
July 2008. Although &ausal connectiofican be established indirectly by showithat the
protected activity was closely followewl time by the adverse actidrReed v. A.W. Lawrence &
Co., Inc, 95 F.3d 1170, 1178 (2d Cir. 199@)tation and internal quotation marks omittthe
cases that accept mere temporal proximity between an emgldyeowledge of protected
activity and an adverse employment action as sufficient evidence of taueaéstablish a
prima faciecase uniformly hold that the temporal proximity must be very cl@&enningham v.
Consol.Edison Inc, 2006 WL 842914, at *19 (E.D.N.Y. Mar. 28, 2006) (quotigrk Cnty.
Sch. Dist. v. Breede®32 U.S. 268, 2734 (2001) (internal quotation marks omittedistrict
courts in the Second Circuihave consistently held that a passage of more than two months
betweenthe protected activity and the adverse employment action does not allow for an
inference of causatich. Garrett v. Garden City Hotel, Inc 2007 WL 1174891, at *21
(E.D.N.Y. Apr. 19, 2007)see alsdHollander v. Am. Cyanamid G895 F.2d 80, 886 (2d Gr.

1990) (upholding district cous grant of summary judgment eataliation claim where there
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was only three months between protected activity and terminationplamdiff submitted no
other evidence ofausalnexus) Cobian v. New York Cify2000 WL 1782744, at *18 (S.D.N.Y.
Dec. 6, 200Q)aff'd, 23 E Appx 82 (2d Cir. 2001) (holding that, standing alone, a-foonth
gap between filing oplaintiff’s EEOC claim and adverse employment action was insuffiment
establishcausal connectign Nicastrov. Runyon 60 F. Supp. 2d 181, 185 (S.D.N.Y. 1999)
(“Claims of retaliation areoutinely dismissed when as few as three months elapse between the
protected . . . activity and the alleged act of retalidtjonPlaintiff's inability to establish a
causal onnection to any complaints made in 2006 and 2007 is further demonstrated by
Plaintiff's annual performance appraisals from January 19, 2007 and January 14, 2@08, whi
stated that Plaintiff achieved an overall evaluation rating of “Achieved Expeetéarfance”
and “Exceeded Expected Performance” respectively. (Defs.” 56.1 | B&&Dayes v. Pace
University, 2 F. App’x 204, 208(2d Cir. 2001)(affirming summaryjudgment where‘the
inordinate amount of time between [plainsff complaint about [hesupervisors] conduct and
his negative review, especially given his intervening positive review, tddfdaintiff' s] attempt
to establish a causal cormien between the two evenjs”

As toPlaintiff’'s complaintsn 2008 althoughPlaintiff asserts irhis opposition brief that
he raisedthose complaintsSin a series of general meetings, including meetings heldlynodu
2008” (Pl's Mem. at 2, Plaintiff has no documentation of thesemplaintsand could not testify
as to the precise datésNonethelss, construing the testimony in the light most favorable to
Plaintiff, the Court assumes that the alleged temporal nexudficiently close to establish the

causal connection and prima faciecase

" For example, when asked to specify the date for one of his more recent complaimntsff
stated, t carit remember the exact month, but it wa®20sometime May, June, July, sometime
around there. | cahremember the exact date or month, but it was in 2008/alcott Dep. at
447:12-448:9.)
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After a plaintiff makes gprima faciecaseof retaliationandthe defendant offers aon-
discriminatory reason, summary judgment is appropriate only if the enndoye
nondiscriminatory reason is dispositive and forecloses ssueiof material factGarrett, 2007
WL 1174891, at *21 (citingChambes v. TRM Copy Centers Coypl3 F.3d 29, 38 (2d Cir.
1994)). Plaintiff's retaliation claims still must failAs noted, Plaintiff has produced no evidence
to demonstrate that Cablevisismroffered reasons for failing to promote honthe supervisor
postion andfor terminating him were falser pretextual Seesupra I11.B.

Additionally, Plaintiff points to no evidence that retaliation was the real reasone
adverse employment actionsPlaintiff relies onthe temporal proximity of his complaints
throughout2008 to the adverse employment actions that occurred in June and JulyA2@b8.
third step ofthe McDonnell Douglastest however,“mere temporal proximity is insufficient,
standing alonetp withstand emmary judgmentvhere the defendant proffers a legitimate reason
for the plaintiffs discharge with evidentiary support theréfoBagley v. J.P. Morgan Chase &
Co, 2012 WL 2866266, at *11 (S.D.N.Y. July 12, 2012) (internal quotations and citations
omitted);Smiley v. Cassan@012 WL 967436, at *9 (S.N.Y. Mar. 21, 2012) (Even assuming
that Plaintiff could prove causation through mere temporal proximity atpiiema faciestage,
such temporal proximity alone would be insufficient to rebut Defensldegitimate non
retaliatory reason for the challenged employment deci$)ofesnphasis in original)Vosatka v.
Columbia Univ, 2005 WL 2044857, at *2Q@1 (S.D.N.Y. Aug. 25, 2005)cpllecting cases and
holding that “close temporal proximity . .alone, is insufficient as a matter of law to infer
discrimination on the part of [defendant] once [defendant] has proffered latatimon
discriminatory reasori¥.

Aside from temporal proximity, Plaintiff offersio other evidence oktaliation Relying
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on his own testimony, Plaintifontendshis complaints about racism at a general meeting in
2008 “disturbedTorres who previouslyhadinterviewed Plaintiff for the supervisor positiam
June 2008 (Pl’'s Mem. at 5.) However, Plaintiff testified that hedid not have first-hand
knowledge concerning Torreseaction instead, Plaintifé belief that Torres wasdisturbedis
based on Wwat another cavorker,Brian Clubham“told” Plaintiff on the matte(Walcott Dep. at
446:19-449:13 and, therefore, does noteate an issue of material fackeeZinnamon 2010
WL 3516218, at *6. Plaintiff does not identifyany otherinstancesvhere Cablevision reacted
negatively or impropgy to his complaintghat could be used wemonstrateetaliatory motive;
rather, Plaintiff claims that he repeatedigstold that the Company would “look into it” when
he complained of discrimination on other occasions. (Pl.’s Mem. aPuntiff dso does not
demonstrate thatersons who did not engage in protected activity were treated diffetiatly
he was

Thus,Plaintiff's failure to carry his burden requirdssmissal ohis retaliation claim.
V. Mixed Motive Analysis

Plaintiff also argues #t summary judgment must be denied under the “mixed motive”
analysis. (Pl.’'s Mem. at 105.) “[T]o warrant a mixednotive burden shift, the plaintiff must
be able to produce‘amoking guhor at least athick cloud of smoketo support . .allegations
of discriminatory treatmerit. Barney v. Consolidated Edison Co. of New Y@®B09 WL
6551494 at *20 (E.D.N.Y. Oct. 01, 2009xff'd, 391 F App'x. 993 (2d Cir.2010) (quoting
Raskin v. Wyatt Cp.125 F.3d 55, 681 (2d Cir.1997). Evidencepotentially warranting a
mixed motive analysis includester alia, policy documents and evidence of statements or
actions by decisionmakethat may be viewed as directly reflegf the alleged discriminatory

attitude. Raskin 125 F.3d ab0-61 see als Dixon v. Intl Fedn of Accountants2010 WL
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1424007, at *3 (S.D.N.Y. Apr. 09, 2010) (granting summary judgment for defendant and holding
that “[p]laintiff [was] not entitled to anixed-motive analysis, because she haf}t satisfied the
heightened burden of producing a smoking gun or at least a thick cloud of smoke to support her
allegatons of discriminatory treatment”) (quotirgsta v. CDC Ixis North Am., Inct45 F.3d
161, 174 (2d Cir.20006) (internal quotations omittedZramer v. PyzowskR007 WL 1541393
at *9-10 (E.D.N.Y. May 25, 2007fsame). Plaintiff has failed to meet thisrden Accordingly,
a mixed motive analysis is not appropriate and Plaintiff's claims cannot susummary
judgment under this analysis.
VI. NYSHRL Claims

Plaintiff also argues thatis race discrimination and retaliatiazlaims are actionable
under NYSHRL. SeeN.Y. Exec. Law 88 29@t seq(“[T]he state has the responsibility to act to
assure that every individual within this state is afforded an equal opportunijotoaefull and
productive life . . ..”). Claims of race discrimination an@taliation brought pursuant to
NYSHRL aregenerallyanalyzed under the same standards as those for Title VII cladfueno
v. Verizon Wireless Commc'ns, In618 F.3d 112, 117 n.2 (2d Cir. 201@¢hiano v. Quality
Payroll Sys., In¢.445 F.3d 597, 609 (2d Cir. 2006Jruz v. Coach Stores, I1n202 F.3d 560,

565 n.1 (2d Cir. 2000)Accordingly, Plaintiffs claims under NYSHRnust be dismissed.
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CONCLUSION

For the reasons set forth above, Defendantgion for summary judgment is granted in
its entiretyand the Verified Complaint is dismissed with prejudice
SO ORDERED.

Dated: Brooklyn, New York
September 242012

/sl
DORA L. IRIZARRY
United States District Judge
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