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JOHN GLEESON, United States District Judge:

This matter comes befotke Court on the motion alefendants Richard F.
Daines andlizabeth RBerlin (the “State defendants”) fardgment on the pleadings, pursuant
to Fed. R. Civ. P. 12(c), and the motiordefendant Family Care Certified ServiceBdmily
Serviced) to dismiss for failure to state a claipyrsuant to Fed R. Civ. P. 12(b)@)Both
defendants have also moved pursuant to Fed R. Civ. B)(120 dismiss for lack of subject
matter jurisdiction

The case concerns the due process rights of recipients of Mefilindied home
health services delivered by certified home health agenci#$HAs”) in New York, and
specifically whether &HHA'’s reduction of services must be preceded by notice and an
opportunity to be heard even when the recipient’s physician agrees with or hasl dnger
reduction. The facts of the case and the relevant provisions of the regulatory aggiset forth
in my September 2, 2010 decision denyiplgintiff Meyer Bernam’s motion for preliminary
injunctive relief,Bernam v. Dainex2010 WL 3522364E.D.N.Y. Sept. 2, 201Q}the “PI
Opinion”), familiarity with which is assumed here.

For the reasons set forth belowe thotions to dismisand for judgment on the
pleadingsare denied.

DISCUSSION

A Mootness

The defendants did not challenge the Court’s subject matter jurisdiction over the

42 U.S.C. § 1983 claim Bernam filed on June 10, 2010, or his standing to assert it. They now

1 Becausd-amily Serviceshas filed an answer to the complaint, Docket No. 34, its motion to
dismiss under Rule 12(b)(6) is construed as a motion for judgment on déldéngle under Rule 12(cBee Patel v.
Contemporary Classics of Beverly HjIE59 F.3d 123, 124 (2d Cir. 2008ingh v. Parnesl99 F. Supp. 2d 152,
155 (S.D.N.Y. 2002).



contend, however, that the claim has been mooted by the reinstatement of 24-haliftsplit-
daily home care for Bernam.

“Mootness doctrine encomps the circumstances that destroy the justiciability
of a suit previously suitable for determination.” 13B Charles Aaight, Arthur R. Miller &
Edward H. Coopelf-ederal Practice and Procedu&3533, at 715 (2008). Though there is
support for the view that the foundation of the mootness doctrine is pialdeat constitutional,
see Honig v. Dget84 U.S. 305, 330 (1988) (Rehnquist, C.J., concurriengn Tserlee,
Deconstitutionalizinglusticiability. The Example of Mootnesk05 Harv. L. Rev. 603 (1992),
the Second Circuit unambiguously regards therdwcas based squarely on the case or
controversy requirement of Article Il of the Constitution. Thus, if this casdobeome moot, |
lack subject matter jurisdiction and must dismisiean v. Blumenthab77 F.3d 60, 64 (2d
Cir. 2009).

In a limited subset of casdspweveran otherwise moot claim remains justiciable
if the parties’ dispute “is capable of repetition, yet evading revidRvessEnta. Co. v. Super.
Ct, 478 U.S. 1, 6 (1986)Specifically, “wherg1) the challenged action was in duration too
short to be fully litigated prior to its cessation or expiration, anth@} is a reasonable
expectation that the same complaining party will be subjected to the saameaazin,the
mootness doctrine does not prohibit a court from deciding the thsted Statey. Quattrone
402 F.3d 304, 309 (2d Cir. 2005).

As mentioned abovehe injuryallegedby Bernam waghe reductiorby Family
Services, hi€HHA, of his 24-hoursplit-shift dailyhome healtltareserviceson order of his
physicianwithout prior notice and the opportunity to be heard. (ComglAa) Althoughthe

services Bernam sougWere restored in late Janudig. at  55),that reversalook a month of



concerted action blyis daughterand his counsel.ld. at {1 5455.) Indeed, even after Bernam'’s
counsel became involved aRdmily Services received an “astbntinuing” directive requiring it
to restore Bernam'’s benefits in early January 2010, benefits were notdestdrde directive
was not obeyed until late January 2010d. 4t § 55.) Bernam did not receive a hearing on the
level of his benefits until midlarch 2010. Id. at 1 56.)

The defendants argden their moving papeithat the case lldbecome modor
two reasons. First, in an affidavit executed on July 2, 2DL(RolinaFeygin Bernam'’s treating
physician, made clear thet herjudgment Bernam requires home health services 24 hours per
day, seven days per weekhus, thedefendantargued Bernamis no longer subject ta
reduction of services on the order of his physietahe onlytype ofreductionthatcan occur
without notice to him and an opportunity to be hefarthe second reason for mootness, the
defendants argued, was that Bernamteadntlybeenhospitalized on Dr. Feygin’s order.

Bernam has since been discharged from the hogpithis receiving 24-howare
each day at home, so the latter ground of the defendants’ motion has now itself been mooted,;
defendants do not contend othesgv As for the formeground, | conclude that the due process
deprivation of which Bernam complained is capable of repetition and avoiding rencwues
subject matter jurisdiction remain3here is a reasonable risk tligd health care services Wil
be modified at some point in the future without notice and an opportunity to be #irths
reevaluag their patientsheeded level of services every 60 daysd thepatientsface the risk of
a reduction or termination of services each time such an evaluation occurs. dim, Fey
circumstances that have not yet been fully fleshed out, has already oateaebbast acquiesced

in) a reduction of services in Bernam’s caser purposes of determining whether | have

2 Any reduction of services by Family Services (or any other CHHA)ishaintrary to the orders
of a Medicaid recipient’'ghysician must be preceded by notice and an opportunity to be heard.

4



continuing jurisdiction] find that Bernam has established a sufficiently reasonable expectation
that he will again be subjected to a reduction of services without first being dffostiee and
an opportunityto be heard.

Bernam must also demonstrate thath annjury, should it recur, couldvade
review. He has done so by showing that the period between regularly-scheziatiations is
short, and that decisions as to benefits can be changed in aohateeks-- in other words, that
if an adverse decision inspires a lawsuit, the adverse decision can be changethbdéfovsuit
can proceed through the court systedee Robidoux v. Celari87 F.2d 931 (2d Cir. 1993);
Morel v. Giuliani, 927 F. Supp. 622 (S.D.N.Y. 1995). In addition, the factual context of this
dispute, which involves the possibility of a reduction in medical care afforded to aly,elde
infirm plaintiff, naturally counsels in favor of a finding that the dispute, if regokanay evde
review. For multiple reasons other than the administrative timetable alludeovi®, 8ernam
may lack the wherewithal to challenge a future reductidms services in the manner by which
his CHHA challenged when the last reduction occurred.

B. The Sufficiency of Bernam’s Complaint

In order to survive a motion for judgment on the pleadumger FedR. Civ. P.
12(c), a plaintiff must “state a claim to relief that is plausible on its fad&ell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). In evaluatthg plaintiff'sclaim | construe the complaint
liberally, acceping hisallegations as true and drawiiad) reasonable inferences in favor of the
non-moving party.Chambers v. Time Warner, In@82 F.3d 147, 152d Cir.2002). Although

thecomplaint musbe supported by more thamére conclusory statementé&shcroft v. Igbal



129 S. Ct. 1937, 1949 (2009), it need not provide “detailed factual allegatibiwsrhbly 550
U.S. at 555

Bernam has brought suit under 8§ 1988qging that New York State has
instituted a system of distributing federal benefits that runs counter to thet@as (Compl.
at{{ 8085.) Although § 1983 applies only to state actors, actions by privatespady still be
considered stte actiorwhere the conduetlleged to violate the Constitutios “fairly
attributable to the stateleeds v. MeltzZ85 F.3d 51, 54 (2d Cir. 1996). “Extensive regulation
and public funding, either alone or taken togethat,not transform a private actor into a state
actor; instead, the state must have exerted its coercive power over, or providezhsigni
encouragement to, the defendant before the latter will be deemed a stateldgteeé Blum v.
Yaretsky457 U.S. 991, 1004-05 (1982) (“Mere approval of or acquiescence in the initiatives of
a private party is not sufficient to justify holding the State responsible for thitiséives under
[§ 1983].").

The State and Family Servicetefendantagreethat Family Servicesitself is a
state actor when it implements, via the fair hearing process, its own determiagacing
benefits. (State Mot. alL3; Family Servicedot. at8-9; seePI Opinion at *4, *5) Theyfurther
argue that becaus@amily Service's action to reduce Bernam’s benefits was done on the order
of Bernam’s physician, the reduction of benefits was not itself state a&idrunder § 1983,
Dr. Feygin’s actions may be attributed to the State if Family Services “pfsjaignificant
encairagement” in her benefits prescriptioree Leeds85 F.3d at 54¢f., e.g, West v. Atkins

487 U.S. 42 (1988) (physician under contract with state to provide medical services &sinmat

3 Althoughlgbal andTwomblydealt with motions brought under Rule 12(b)§6}he Federal Rules
of Civil Procedurgeamotion for judgment on the pleadings under Rule 12(c) is evaluated hedsarhe standard of
reviewas one under Rule 12(b)(6lHayden vPaterson 594 F.3d 150, 157 n.4 (2d Cir. 2018feppard v.
Beerman18 F.3d 147, 150 (2d Cir. 1994).



was state actor for purpose of § 198Bernam has alleged that. Feygin was presented with a
plan of care readynade-- printedon FCCS statiaay -- and that “[t]here is no indication that
... Dr. Feygin made an independent decision based on Mr. Bernam'’s medical needs.” (Compl.
at 159.) He has further alleged that Family Servicasd other CHHAS, maintain a regular
pattern and practice of regularly reayating patients’ benefitdia suchhome visitsand
presenting completed plans of cémeatients’ physicians faignoff. (Compl. af[{70-79)
Bernam argues that this practice by Family Senacesother CHHAS constitutes sufficient
entwinement of private and state action for the praxticde subject to scrutiny under § 1983.
conclude that the allegatioby Bernam state a claim on which relief can be granted
C. Eleventh Amendmehtimunity

The State defendants’ argument that the Eleventh Amendment requires the Court
to “decline to adjudicate State law claims against State defendants” missesitted Bernam'’s
arguments. (State Mot. at 108)though Bernam has challengsthte laws, he is not suing to
adjudicate State law claimgSeeOpp. at 17.)Instead, haseeksnly declaratory and injunctive
relief under 8 19830 enforce federal rights against a state that has allegedly created a benefits
schemehat deprives Bernam of his due process rights. Such injunctive relief is pe mmitter
the Eleventh Amendmentx Parte Young209 U.S. 123 (1908).

CONCLUSION

Thedefendants’ motionaredenied.

So ordered.
John Gleeson, U.S.D.J.

Dated:December 32010
Brooklyn, New York



