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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ZBIGNIEW ZAGROBA, PIOTR WINIARSKI,
and RYSZARD ZYCH, individually and on
behalfof other persons similarly situated who
were employed by YORK RESTORATION
CORP. and GEORGE YORK,
Plaintiffs, ORDER
10 CV 2663 (ARR)(LB)
- against
YORK RESTORATION CORP. and GEORGE

YORK,
Defendants.

YORK RESTORATION CORP. and GEORGE
YORK,

Third-Party Plaintiffs,
-against
BAMFORD CONSTRUCTION, INC.,

Third-Party Defendant.

BLOOM, United States M agistrate Judge:
Plaintiffs Zbigniew Zagroba, Piotr Winiarski, and Ryszard Zyehg this action on

behalf of themselves and all other persons similarly situated against al@feivdrk Restoration
Corp. and George York to recover unpaid overtime wages under the Fair Labor (&tahctar
(“FLSA"), 29 U.S.C. 88 201, et seq., and theviN York Labor Law Plaintiffs now move
pursuant toRule 45(c) of the Federal Rules of Civil Procedure, or alternatively Rule 26(c), to

guash or modify the subpoenas that defendants served on Chase Manhattan Bank (“Chase”) and
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Polish & Slavic Ederal Credit Union (“FCU?) For thereasons set forth below, plaintiffs’

motion isgranted

BACKGROUND

Plaintiffs commenced this wage and hour collective action on June 10, 2010, alleging that
defendantengaged in a policy and practice of failing to pay their employees all earged wa
and overtime compensation. By Memorandum and Order dated April 25, 2011, the Court
granted plaintif§’ motion for conditional certification as a collective action unither FLSA.
(Docket entry 54.) On April 19, 2011, defendants served subpoenas on Ch&&a aseeking
the bankrecords of the three named plaintifisd four optin plaintiffs. One subpoena directed
Chaseto produce‘all cancelled checks, chsd checks, wire transfer authorizations or any other
related transfer documents from Graham Wine & Liquor d/b/a/ B.Q.E. Winig@oL presented
to and/or deposited in Chase Manhattan Bank account numbeo .the following individuals:
Zbigniew Zagroh, Piotr Winiarski, Ryszard Zyddok/a Zych Mieczyslaw Ryszard a/k/a Ryszard
Mieczyslaw Zych, Marcin Dragowski, Miroslaw Krejpcio, Orlow Janusz, aadoslaw
Makowski.” (Docket entry 52.) The othersubpoena directellCU to producefa]ll cancelled
checks, cashed checks, wire transfer authorizations or any other retatsfitrtrdocuments
presented to and/or deposited in” FCU accounts helddgyoba, Winiarskior Zych. (Docket
entry 553.) On May 2, 2011, lpintiffs moved toquash or modify thee subpoenas.(Docket
entry 55.) Plaintiffs request that the Court quash the subpoenas in their entiretyher in t
alternative, modifythe subpoenas and direct Chase and FCU to produce only payroll checks for
the time period during which plaintiffs allege they were employed byndefdés, and/or to

produce checks from specifically identified subcontractors, such as Bamford Comstarc



Solty’s Construction. Defendants oppose plaintiffs’ motion and plaintiffs have replied

(Docket entrie$8 and 62

DISCUSSION

“Generally, absent a claim of privilege, a party does not have standing to object to a

subpoena served on a nparty.” In re Flag Telecom Holdings, LidNo. 02 Civ. 3400, 2006

U.S. Dist LEXIS 69140, at *2 (S.D.N.Y. Sept. 13, 2006) (citing Langford v. Chrysler Motors

Corp, 513 F.2d 1121, 1126 (2d Cir. 1975)However, a party may have ‘a sufficient privacy
interest in the confidentiality of records pertaining to their personal finaaftadrs so as to give

them standing to challenge the subpoéhakl. (quotingSierra Rutile Ltd. v. KatzNo. 90 Civ.

49131994, 1994J.S. Dist. LEXIS 6188, at *2 (S.D.N.Y. May 11, 1994)As plaintiffs have a
privacy interest in their own bamnecords, plaintiffs have standing to challenge the subpoenas

that defendants served on Chase Gt.

“Subpoenas issued under Rule 45 of the Federal Rules of Civil Procedure are subject t

Rule 26(b)1)’'s overriding relevance requirementDuring v. City Univ. of N.Y, No. 05 Civ.

6992 (RCC), 2006 U.S. Dist. LEXIS 53684, &7 (S.D.N.Y. Aug. 1, 2006)qjtations omittedyl

Rule 26(b)(1) provides thélp] arties may obtain discovery regarding any nosmleged matter

that is relevanto any party’s claim or defense.” “Relevant information need not be attaiss

at the trial if the discovery appears reasonably calculated to lead testlweatly of admissible
evidence.” Fed. R. Civ. P26(b)(1) Even if a subpoena seeks the production of relevant
information, Rule 45(c)(3)(A) of the Federal Rules of Civil Procedure requires the Court to

guash or modify a subpoena that “requires disclosure of privileged or other protected oratte

1 On May 25, 2011, the parties requested a one s@ghof this action to discuss settlement and ierranted
the parties’ request. (Docket entry 68.) The sliags not affect this Order.
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“subjects a peson to undue burden.” Fed. R. Civ.45(c)(3(A)(iii)) and (iv). The parties have
not cited, and the Court is not aware of, @agein this Circuit addressing anotion to quash

subpoenas d plaintiff’'s bank records in a FLSA action.

Plaintiffs argue that thinformation soughtby defendants’ subpoenasirrelevant to the
instant action Plaintiffs also argue that the subpoenas are overbroad insofar as they request
plaintiffs’ bankrecordsbeyondany paychecksfrom defendantssubcontractors during the period
of plaintiffs’ employment Defendants argue that plaintiffs’ bank records are likelyrazluce
relevant information regarding who employed plaintiffs, how many hours plaimwiffsed, and
how muchplaintiffs were @id. Specifically, defendants contend that plaintiffs’ baedords
could show that: 1) plaintiffs received paychecks from defendants’ numerous sabiair2)
plaintiffs received income from sources other than defendants’ subcontraciolangifs made
purchases for travel or othgimilar activities; 4) plaintiffs formerly resided at locations far from
their job sites; 5) plaintiffs made purchases during work hours away fromjdhesites;or 6)
plaintiffs paid rent or mortgages to entities to whom plaintiffs identified their empioyental

or loan applications.

Moreover, defendants contend that “any legitimate privacy concerns fddiatve over
disclosure of bank deposit and withdrawal records can and should be addressed with a
confidentiality order.” Indeed, some district courtstims Circuit havefound that privacy
concerns rel@g to subpoenaed bamecords can be adequately protected by a confidentiality

order SeelglesiasMendoza v. La Belle Farm, IndNo. 06 Civ. 1756 (KMK)(GAY), 2008 U.S.

Dist. LEXIS 47431, at *3 (S.D.N.Y. June 12, 2008) (concluding that subpoenas for defendants’

? pefendantsoppositionagree to limit the subpoenas to the time pertmetweer?004andthe present. focket
entry 59,Rooney Decl., 14.)



bark records in FLSA action “should be enforced with an appropriate confidentiality qrder”)

Conopco, Inc. v. WeinNo. 05 Civ. 9899 (RJH)(THK), 2007 U.S. Dist. LEXIS 53314, at *5

(S.D.N.Y. July 23, 2007) (finding that defendant’s privacy interests in her subpoenaed bank
records “can be protected by a variety of means, most notably the Caafile@trder entered
in this action”). Howeverthose decisionfound the subpoenaed financial information relevant

to the claims and defenses in the action.

Here, defendants’ proffered reasons faeeding plaintiffs’ bank records, with the
exception of paychecks from defendants’ subcontracemesattenuated at best With the
exception ofpaychecks from subcontractopdaintiffs’ bank recordswill not lead to evidence
that cauld bear on any issue in this case. To the extent defersizaksecordsregarding how
much plaintiffs were paid while working on defendants’ job sis@sh informé&éon is properly
the subject of a subpoendlowever,defendants have alreadgrved a subpoena on TD Bank
and received the paychecks issued to pl#mtfrom Bamford Constructionone of the
subcontractors wh allegedly employed plaintiffs (Docket entry 58, Lusher Decl., 115.)
Moreover, to the extent plaintiffs were paid in cash, it is unclear how defendantsstrémue
“cancelled checks, cashed checks, wire transfer authorizations or any other tralasézt
documents” would lead taelevant discovery herein. Nonetheless, the Court finds that
defendants’ subpoenas gmoper with respect tanyrecords reflectinglaintiffs were paid by
defendants’ subcontractors. As there is no indication imgtantrecord that plaintiffs worked
for any other subcontractor besides Bamford Construction or Solty’'s Construbgo@otirt
hereby modifies defendants’ subpoenas @dinects Chase andrCU to produceonly cancelled or
cashed checkssued to [aintiffs from Bamford Construction and Solty’s Construction from

2004 through the presenfs the Court finds that plaintiffther financial information sought



by defendants is not relevant to claims and defenses in this,at&oQourtgrants plaintiffs’

motion to modify the subpoenas served on Chaséahi®

CONCLUSION
For the reasons set forth abowéaintiffs’ motion to quashor modify the subpoenas that
defendants served on Chase &&U is granted.
SO ORDERED.
IS/

LOIS BLOOM
United States Magistrate Judge

Dated: May B, 2011
Brooklyn, New York

? Plaintiffs alternatively move for a protective order pursuant to Ré{e)df the Federal Rules of Civil Procedure
As Rule 45(c) of thé&ederal Rules of Civil Procedure providesufficient basis to decide the instant motion, there
is no need for a protective order pursuant to Rule 26(c).



