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York City Police DepartmentThe Defendants have moved for summary judgment. For the
reasonset forthbelow, the motion is granted in part and denied in part.

BACKGROUND
A. Factual Background

In the early morning hours of August 16, 2008, Bernabe Rivera was shot and
killed outside of Club Sputnik, a nightclub in Brooklyn. Defs. Rule 56.1 Stmt. § 3, ECF No. 25.
Williams had been present at Club Sputnik anddwaxklized with Riverahortly before his
death Williams Aff. 5, ECF No. 29. HoweveWilliams has consistently denied having
anything to do with Rivera’s murder.

An eyewitness, referred to by the Defendants as “R.S.,'Tietdctive Steven
Sneiderthat he had seentall, stocky,black male wearing a baseball cap and a wistart
approach Rivera. Defs. Rule 56.1 Stmt. [ 7-8; Zeldin Decl., Ex. Q, ECF No. 24. According to
R.S., here washen a muzzle flash and a gunshot, and the person in the caplaridled the
scene.Defs. Rule 56.1 Stmt. | 8.

Sneider prepared a phaaayconsisting of separate photasWilliams and
seven other men wearing white t-shirts and “posing for photos in a party like atneospter
19. R.S. viewed the photo array on September 2, 2@0%.10. R.S. saiditherthat the photo
of Williams “looks like the guy le saw the night of the shootingeldin Decl., Ex. Jor that he
“looks the most like” the shooter, Kunz Decl., Ex. U at 217, ECF NoH&&lsotold Sneider
that “he remember[ed] the face and the guy had a long faddin Decl., Ex. J.He added that
“[h]e would need to see the guy in person to bially [sic] sure.” Id.

Approximately six months later, on March 6, 2009, Sneadeested Williams at

his home. Defs. Rule 56.1 Stmt.  1a&ter that day, a secomyewitness, referred to as



“E.M.,” viewed a lineup and identified Williams as the shootese Zeldin Decl., Ex. Osee
also Kunz Decl., Ex. R at 23. On the following day, March 7, 2009, &s8viewed a lineup
andidentified Williams as the shooteBee Zeldin Decl., Ex. Psee also Kunz Decl., Ex. R at
26. That same day, Sneider signed a criminal court complaint charging Williams wéraRiv
murder. Zeldin Decl., Ex. M.

On March 27, 2009, Williams was indicted by a grand jury for murder in the
second degree and criminal possession of a weapon in the second &egisddin Decl.,
Ex.F. On April 28, 2010, after a trial by jury, he was acquitted of all char8esZeldin Decl.,
Ex. G; Defs. Rule 56.1 Stmt. | 19.
B. Procedural Background

Williams commenced this action on June 11, 2010. He asserts claims pursuant
to 42 U.S.C. § 1983 and state law for false arrest, false imprisonment, unreasonalxeasei
malicious prosecution. He also asserts a state law claim for battery, asmagrfrinjury to his
forehead that he suffered during his arrest. After discovery concluded, threl&@fe moved for
summary judgmern December 2, 2011. The Court heard oral argument on February 10, 2012.
DISCUSSION

A. Sandard of Review

Summary judgment is appropriaiely whenit is clear thatthere is no genuine
disputeas to any materidhctand the movant is entitled to judgment as a matter of lded.
R. Civ. P. 56(a)see also Novella v. Westchester Cnty., 661 F.3d 128, 139-40 (2d Cir. 2011);
Wilson v. Nw. Mut. Ins. Co., 625 F.3d 54, 60 (2d Cir. 201M®adilla v. Manlapaz, 643
F. Supp. 2d 302, 306 (E.D.N.Y. 20090 determiningwhether summary judgment is

appropriate, a court must construe the evidence in the light most favorable to the nog-movi



party and draw all reasonable inferences in its fagarricchio v. Wachovia Secs. LLC, 658
F.3d 169, 179 (2d Cir. 2011).
B. Analysis

AlthoughWilliams’s claims for false arre5and malicious prosecution have
different elements, probable causeentral tdboth If there was probable cause to believe that
Williams had shot Rivera, theéhese claimgannot proceedSeg, e.g., Savino v. City of New
York, 331 F.3d 63, 72, 75 (2d Cir. 2003) (probable cause is a complete defense to a malicious
prosecution claim uret New York law omuunder § 1988 Weyant v. Okst, 101 F.3d 845, 852 (2d
Cir. 1996) (“The existence of probable cause to arrest . . . is a complete defensditmdarac
false arrest, whether that action is brought under state law or ua@88§8 (internal quotation
marks and citation omitted)).

Probable cause for an arrest exists when an officeikhagvledge of, or
reasonably trustworthy information as to, facts and circumstances tlsafffeceent to warrant a
person of reasonable caution in thédighat an offense has been or is being committed by the
person to be arrestedManganiello v. City of New York, 612 F.3d 149, 161 (2d Cir. 2010)
(internal quotation marks and citations omittess® also Savino, 331 F.3d at 76. Although
“probablecawsedoes not demand thertaintywe associate with formal trialsilassachusetts v.
Upton, 466 U.S. 727, 734 (1984internal quotation marks and citation omittese also Krause

v. Bennett, 887 F.2d 362, 37071 (2d Cir. 198@)must rest onrhore than rumor, suspicion, or

! For purposes of this case, there is no meaningful distinction beavelaim for false arrest and

false imprisonmentSee Jenkins v. City of New York, 478 F.3d 76, 88 n.10 (2d Cir. 200Bpwman v. City of
Middletown, 91 F.Supp.2d 644, 660 (S.D.N.Y. 2000)False arrest is simply an unlawful detention or confinement
brought about by means of an arrest rather than in some other way arnitl gsheraespects synonymous with false
imprisonment.” Covington v. City of New York, 171 F.3d 117, 125 (2d Cit999)(Glasser, J., dissentingjBut cf.
Druschke v. Banana Republic, Inc., 359 F.Supp.2d 308, 312 (S.D.N.Y. 2005) (explaining that false arrestfalsd
imprisonment claims against private entity had distinct factual basesearchot duplicative). Thus, although
Williams has pleaded both false arrest and false imprisonment clainiktreat them as a single claim for false
arrest.



even a ‘strong reason to suspecUhited States v. Fisher, 702 F.2d 372, 375 (2d Cir. 1983)
(quotingHenry v. United Sates, 361 U.S. 98, 101 (1959)) (other internal quotation marks and
citation omitted. The inquiry is an objective one, and “an arresting officer’s state of mind
(except for the facts that he knows) is irrelevant to the existence of probalde’ daegenpeck
v. Alford, 543 U.S. 146, 153 (2004).

Even if probable cause were lacking, summary judgment mii¢Hies
appropriate if the Defendants are entitled to qualified immurii@ualified immunity shields
federal and state officials from money damages unless a plaintiff pleésistiagving (1}hat
the official violated a statutory or constitutiomght, and (2that the right was ‘clearly
established’ at the time of the challenged condugsficroft v. al-Kidd, 131 S. Ct. 2074, 2080
(2011).

“The right not to be arrested or prosecuted without probable cause has, of course,
long been a clearly established constitutional rigkadlino v. City of New Haven, 950 F.2d 864,
870 (2d Cir. 1991). Defining the rightthis “high level of generality,however, fs of little
help in determining whether the violative nature of particular conduct isyckstdblished.”Al-
Kidd, 131 S. Ct. at 2084Theappropriate inquirys whetherthere was “arguable probable
causé underthe particular facts and circumstandes, whether“(a) it was objectively
reasonable for the officer to believe that probable cause existedaffi¢b)s of reasonable
competence could disagree on whether the probable cause test wadmuee'y. Novarro, 624
F.3d 522, 536 (2d Cir. 2010) (internal quotation marks and citations omsgte@)so Caceres

v. Port Auth. of N.Y. & N.J., 631 F.3d 620, 622 (2d Cir. 201Gplino, 950 F.2d at 870.



1. The Malicious Prosecution Claim
In New York,* indictment by a grand jury createpr@sumption of probable
causé€ in a malicious prosecution claim under 8 1983 or state law, which “may be rebutted only
‘by evidence that the indictment was procured by fraud, perjury, the suppressiotenfcevor
other police conduct undertaken in badH.” Manganiello, 612 F.3d at 162 (quotirtgavino,
331 F.3d at 72) (other internal quotation marks and citation omitted). There is nothing in the
record indicating what evidence was presented to the grand jury, let alone tbhattamys
fraudulent, fabricated or otherwise the product of bad-faith condwettordingly, Williams has
not rebutted the presumption of probable cause.
In addition, before any criminal proceedings were commenced againstrivgill
at least one of the eyewitnesses had idedtiiim as the shooter. As explained below, this
identification established probable cau3&erefore the Defendants’ motion f@ummary
judgmentis grantedwith respect tahe malicious prosecution claim.
2. The False Arrest Claim
The presumption of prolde causdriggered by an indictment does not apply to a
false arrest claimSee McClellan v. Smith, 439 F.3d 137, 145 (2d Cir. 200&gvino, 331 F.3d at
75. Nevertheless, the Defendants argue that probable cause existed when Ri&didenti
Williams from a photo array and, if not then, certainly when both R.S. and E.M. identified

Williams in separate lineugs.

2 Williams challenges the Defendants’ reliance on statements by R.S. and E.Metbahtined in

police reports. While summary judgment may only be granted on treedfagimissible evidencsge Estate of
Hamilton v. City of New York, 627 F.3d 50, 53 (2d Cir020), the witnesstatements recorded in the police reports
are not inadmissible hearsay because they are not offered for the trutmattttieasserted.e., that Williams was
the shooter, bubr purposes of establishing whether the police had information establiztobable causeSee,

e.g., Batson-Kirk v. City of New York, No. 07-CV-1950 (KAM) (JMA),2009 WL 1505707at *5 (E.D.N.Y. May
28,2009). The police reports themselves are admissible as public recgselfed. R. Evid. 803(8)arsons\v.
Honeywell, Inc., 929 F.2d 901, 907 (2d Cir. 1991).



As explained below, | conclude that while tdentificationfrom the photo array
did not establish probable cause, the subsequent lineups did or, at the very leastabitished
arguable probable cause. Accordinghe Defendants’ motion faummary judgment is granted
with respect to Williams’s false arrest claim for the period after the first linetps denied
with respect to therp-lineup period.

a. The Photo Array

The sole asserted basis for probable cause at the time of Williams’s arrest was a
purported identificatiomf Williams as the shooter matlg R.S.after viewinga photo array.
Williams argues that the phosoray was ungly suggestive and that R.S.’s identification was too
tentative to establish probable cause.

While an unequivocal identification generallysufficient to establish probable
cause, an identification that is tentative or uncertain, mayts own, be insfitient. See, e.q.,
Ewing v. City of Sockton, No. 2:05-2270 WBS GGH, 2010 WL 3516351, at*9 (E.D. Cal. Sept.
2, 2010) ("It is clearly established that tieatativeidentificationof [the plaintiff] estimated at
only a fifty to sixty percent accuracy was insufficient to give riserédbablecausethat [he]
committed the murder.”yayes v. City of Hammond, Ind., 442 F. Supp. 2d 587, 648 (N.D. Ind.
2006) (“the suggestive anentatve nature of [the victim’s] identificationprecludeda holding

that probable cause existed as a matter of I@mixh v. Gildea, No. 97 C 1581, 1998 WL

3 There is evidence in the record that a second witness viewed a photo of ¥/dhdnvas able to

identify him as the shooter on December 23, 208#& Kunz Decl., Ex. R at 2812. And, at oral arguent, counsel

for the Defendants referred to the fact that another witness had indefherdamified Williams as having been
present at Club Sputnik and wearing a whighitt on the night of the shooting. Sneider himself did not refer to any
of this & a basis for probable cause in his affidasg,Kunz Decl., Ex. T, nor is it referred to in the Defendants’
brief or statement pursuant to Local Civil Rule 56.1. Accordingly, | disiegard this evidence for purposes of this
motion. See Fed. R. CivP. 56(c)(3) (court considering summary judgment motion need considepantilgns of

the record cited by the parties). In any event, the mere fact that Williamgesent at Club Sputnik on the night

of the shooting would not tip the scales in favopidbable cause; nor would evidence that Williams was wearing a
white tshirt, at least absent additional information such as how many dtiieS@utnik patrons had been wearing
white tshirts that night and whether the photo array included their ph8eslenkins, 478 F.3d at 981 (fact that
suspect was wearingshirt similar to that worn by perpetrator did not establish probable cause)

7



703677, at *8 (N.D. lll. Sept. 30, 1998yitness’s statemenafter viewing photo arrayhat
suspect‘strongly resembled’ one of the perpetrators” wiasufficient, on its own, to establish
the requisite probable causgNelson v. Mattern, 844 F. Supp. 216, 221 (E.D. Pa. 1999¥.
particular concern are what may be called “comparative identificatiotitgdse in which a
witness states only that a suspect appears more like the perpetratoetbdrethndividuals
included in a photo arraySee Torresv. City of Los Angeles, 548 F.3d 1197, 1209 (9th Cir.
2008) (witness’s statement that plaintiff l@okmore like perpetrator than others in photo array
did not establish probable cause as a matter of Hghtower v. Schaubhut, No. Civ. A. 89-
3243, 1990 WL 58129, at *1, *4 (E.D. La. Apr. 26, 1990) (same). Indeed, a witness’s statement
that a suspect one closely resembles the perpetrator than other individuals is not really an
identification at all.

Here, there i®vidence that R.S. made only a comparative identification of
Williams after viewing the photo array. According to police records, R.SVéidlidms “looks
like the guy he saw the night of the shooting.” Zeldin Decl., Ex. J (emphasis added). RIS. adde
that ‘[h]e would need to see the guy in person” to be sideWhen R.S. later testified at
Williams’s criminal trial, he explained thathen shown the photo array, he said that Williams
“looks themost like” the shooter. Kunz Decl., Ex. U at 217 (emphasis addegl®iso id. at
218.

Viewing the evidence in the light most favorable to Williams, R.S.’s statements in
response to the photo array, on their own, were insufficient to establish probableRzisdid
not positively identify Williams as the shooter at all. He could only say that Williarkedoo

more like the shooter than the other individuals the police had selected for the photo array.



Moreover, R.S. even told the police that he could not positively identify Williams atidloger
unless he saw him in person.

This information certainly warranted further investigation of Williams and,
cowled with other evidence, might have supedd finding of probable caus€f. United
Satesv. Briley, 726 F.2d 1301, 1306 (8th Cir. 1984) (two tentative photo identifications might
not have established probable cause on their own, but probable cause existed when these
identifications wereoupled with other evidencd)nited Satesv. Titus, 445 F.2d 577, 578 (2d
Cir. 1971) (“Whether or not the combination of the informant’s report and the [eyewsiness’
‘tentative’ identification of [the defendant’s] photograph would have sufficed [adkstt
probable cause], [a erefendant’s] positive statement was more than enough to tip the scales.”).
But the fact that one person more closely resembles a perpetrator than sevenlivitdaals
may simply be the result of chance or, worse, poor epatpe selections by the poliée.
Probable cause must be based on more than3kgslenkins, 478 F.3d at 90.

Moreover, there was not even arguable probable cause. Any reasonable officer
would conclude that the mere fact that a suspect beatatae resemblance to the perpetrator
does not justify arresting that person absent additional evidence. Accordingifyedual
immunity on this portion of Williams’s false arrest claim is unwarranted.

b. The Lineups

Unlike a comparative or tentativeéentification, & eyewitness’s unequivocal
identification of an individual as the perpetrator of the crgmeerallyestablishes probable
cause, as long aisis reasonable to believe the eyewitness under the circumstessessg.,

Abreu v. City of New York, No. 04CV-1721 (JBW), 2006 WL 401651, at *5 (E.D.N.Y. Feb. 22,

4 When Sneider was asked why had had chosen certain photos to include iaythkeeasaid that he

was lookingfor pictures of men wearing whiteshirts and in a “party environment,” but he did not say that he tried
to identify men who had physical characteristics similar to Williams’s. zKdecl., Ex. S at 258.

9



2006);Breitbard v. Mitchell, 390 F. Supp. 2d 237, 245 (E.D.N.Y. 200Richards v. City of New
York, No. 97 Civ. 799GMBM), 2003 WL 21036365, at *17 (S.D.N.Y. May 7, 2008)ere,
both R.S. and E.M. identified Williams as the shooter after viewing lineups, and tedaefs
argue these identifications established probable cause

Williams disputeghe existence gbrobable causafter the lineupshowever, and
argues that thewereconducted in an unduly suggestive manrée.claims that he differed
from the other lineup participants, known as “fillers,” in his clothing, height, build and
complexion. See Williams Aff. §3.°

“It is well-settled that there is no requirement thatiaé-up participants be
identical in appearance Yelazquez v. Poole, 614 F. Supp. 2d 284, 324 (E.D.N.Y. 2007) (citing
Roldan v. Artuz, 78 F. Supp. 2d 260, 271 (S.D.N.Y. 200@¥e also Espiritu v. Haponik, No. 05
Civ. 7057 (RJS), 2012 WL 161809, at *6 (S.D.N.Y. Jan. 19, 2012). “When the appearance of
participants in a lineup varies, the Second Circuit has held that ‘the principabguest
determining suggestiveness is whether the appearance of the accused, maschiptjohs
given by the witness,’ so stood out from the other participants as to suggest timéiss tinat
the suspect was the culpritWWest v. Greiner, No. 01CV-1267 (JG), 2004 WL 315247, at *5
(E.D.N.Y. Feb. 12, 2004) (quotirignited States v. Wong, 40 F.3d 1347, 1359-60 (2d Cir.
1994)) (other internal quotation marks and citation omitted). “In other words, a ‘lineup iy undul

suggestive as to a given defendant if he meets the description of the perpetratwsly given

° Williams argues that it is not clear whether E.M., who viewed the firstpindentified him as the

shooter or just as someone he had seen at Club Sputnik on the nightlajdtieg. While the police report does
not expressly state that E.M. identified Williams as the shooter, Sneitigedetbat E.M. did so. See Kunz Decl.,
Ex. R at 23 (“[E.M.] said that [Williams] was the one that did the shodjingiven that testimony, the omission
from the police report of an express statement that E.M. identified Wilkamhe shooter is insufficient,on its
own, to create a genuine factual dispute as to this point.

6 Williams also complains that a police officer was one of the fillers, btiaits to explain how

this, on its own, rendered the lineups unduly suggestive.

10



by the withess and the other lineup participants obviously do né&shington v. Ercole, No.
08-CV-4835 (NGG)YSMG), 2010 WL 6538639, at *4 (E.D.N.Y. Apr. 2, 2010) (quotRaheem
v. Kelly, 257 F.3d 122, 134 (2d Cir. 200Ingport and recommendation adopted by 2011 WL
1527789 (E.D.N.Y. Apr. 20, 2011).

Impernissible variances between a suspectfdleds may include physical
characteristicsuch as height, weight and skin toag well asclothing or other featuresSee,

e.g., Raheem, 257 F.3cat 134 (Lineups in which suspects are the only participants wearing
distinctiveclothing or otherwise matching important elements of the description provided by the
victim have been severely criticized as substantially increasing the darigeisidentificatiord.
(quotinglsrael v. Odom, 521 F.2d 1370, 1374 (7th Cir. 1975)) (internal quotation marks
omitted));see also Frazier v. New York, 156 F. App’x 423, 425 (2d Cir. 2005) (linewas
unduly suggestive where suspect “was the only person in the lineup with dreadlogcks of a
significant length, and dreadlocks of alternating length were the most th&ifeature of the
description given by the victim who identified him from the lineup”). The SecondiCiras
cited, asan examplef an unduly suggestive lineug casen which eyeglasses were a salient
feature of the perpetrator’s description and the suspect was the only person irufhevéagng
eyeglassesSee Raheem, 257 F.3d at 134.

Viewedin the light most favorable to Williamthe evidence shows thiae more
closely matched the perpetrator’s description than the fillers. @$aidtion of the shooter that
R.S. gave to the police on the day of the shooting was “a tall, stocky, malevserkng a black
[baseball] cap, white-Bhirt and dark jeans.” Zeldin Decl., Ex. @/illiams describes himself
as “a healthy anthuscular AfricarAmerican male.”Williams Aff. 1 3. The fillers “included

African-American homeless people from [a] nearby shelter,” who he describas“gaunt,

11



sickly in appearance, and . unhealthy.”ld. And he claims each dhe fillers differed from him
in height by at least four inchesd.” The fact that other fillers did not match Williams’s height
or build was problematic given that the shooter described as being tall and stocky,
characteristics arguably possessed by Williams al&eWong, 40 F.3d at 1359 (“[L]ineups
that unnecessarily contrast the height of a suspect with that of the otha@paats have been
condemned as suggestive .”.(citing Foster v. California, 394 U.S. 440, 442-43 (1969);
McFadden v. Cabana, 851 F.2d 784, 785, 789-90 (5th Cir. 19883 also West, 2004 WL
315247, at *5.

In addition Williams may have been thenly person in both linegthat was

wearing a “derag.”

Williams Aff. 3. He argues that this is “a garment usually worn by an
individual with a gang affiliation” and the dag was “an indelible Scarlet Letter” signaling to
the witnesses that he was the killer. Pl. Mem. of Latw@F No. 29.Since the shooter had been
wearing a hat,ray distinction relating to headgear amongltheup participants woultdave
been suggestiveSee Raheem, 257 F.3d at 134.

In combination, Williams’s testimony that s the only person with a covered
head and that the other fillers did not match the description of the shooter’s height dnd buil
accepted for purposes oktibefendantsinotion, establishes that the lineups were unduly

suggestive Nevertheless, even accepting Williamgssion of events, the lineups were not so

flawed that they could not support probable cause

! Williams also asserts thae is “a medium complected person of color,” and the fillers “were

either much darker than [him], or much lighter than [him] in skin tone.” Willi&ff. 3. However, there is
nothing in the record to suggest that skin tone was an important featheepefrpetrator’s description.

8 According to testimony offered by the Defendants, all of the lineujcipemts were wearing

identical derags. See Kunz Decl. Ex. S at 2756, 28384. For purposes of this motion, however, | must view the
evidence irthe light most favorable to Williams and credit his testimony.

12



Suggestive lineup procedures certainly increase the risk of a mistaken
identification, but they do not always render the identification unreliable. Thagnea from a
suggestive lingopmay be admitted at trialiif other factors indicate that the identification was
not produced by the improperly suggestive procedusesManson v. Brathwaite, 432 U.S. 98,
112-14 (1977)Raheem, 257 F.3d at 135. Barring identification evidence whenever improper
procedures were followed would “automatically and peremptorily, and without consderht
alleviating factors, keg¢pevidence from the jury that is reliable and relevalrathwaite, 432
U.S. at 112see also Perry v. New Hampshire, 132 S. Ct. 716, 724 (2012%imilarly, the police
may justifiably uséreliable and relevahinformation to establish probable causeen if the
information was obtained from a suggesinentification

In assessing whether identification evideadsing from a suggestive procedure
should nonetheless laeimitted at triglcourts look tdactorsidentified by the Supreme Court in
Neil v. Biggers, 409 U.S. 188 (1972):

[1] the opportunity of the witness to view the criminal at the time

of the crime[2] the witness’ degree of attention, B accuracy

of the witness’ prior description of the criminal, fg level of

certainty demonstrated by the witness at the confrontation, and

[5] the length of time betweehé crime and the confrontation.

Raheem, 257 F.3d at 135 (quotir§jggers, 409 U.Sat199-200) (internal quotation marks
omitted)(alteratiors in original). If weighing these factors establishes independent religbility
then the identification is admissibleand thereforeufficient to support probable caustee
Jenkins, 478 F.3d at 93 n.1&dentification evidence that would be admissible at trial is also
sufficient to establish probable cause)

But theBiggers factors need not be applied where idseie is probable cause

rather tharadmissibility at trial Probable cause requires only a probability, not certainty,

13



confidence oeven gorima facie showing of criminal activity.See Walczyk v. Rio, 496 F.3d

139, 156-57 (2d Cir. 200;7/3ee also Illinois v. Gates, 462 U.S. 213, 231-32, 235 (1983Fince
probable cause demands much less$aintythan that required for a criminal conviction, the
evidence requiredieed not b as reliable Concerns about reliance on tainted evidence to convict
a defendant at trial do not apply with neaHg same force when such evidence is used to
establish probable cause. Moreovaw knforcement officers, who may be forced by necessity
to employ lesghanperfect proceduresyill notalwayshave the ability to assess and weligh
Biggers factors during the coseof an ongoing investigationThus,Biggers may be too

exactinga standard in this context.

Rather thamBigger's assessment of independent indicia of reliabilhg, televant
inquiry for purposes of probable causevhetter the flaws in the lineup procedures increased
the risk of a misidentification tanextent that the resulting identification no longer supports the
requisite probability that the suspect has perpetrated a crime. For exiandehkins, the
Second Circtt held thata witness’s identification did not establish probable cause because the
witness was told he had to identify someonthe lineup as the perpetratdee Jenkins, 478
F.3d at 93.This suggestivenessliti more than simply increase the odds that he would pick a
person most closely resembling the perpetrator rather than pick no one &d.alhstead, the
police “took the option to not pick anyone off the table.”

In contrast, the defects here did fieender the lineys] so defective that
probable cause could not reasonably be based tipem|[* Id. There is no evidence that the
police told the witnesses they had to identify someone or that they should identi&ma/ill

While the procedures mdnave increased the odds that the withesses would identify Williams

14



rather tharafiller, they did not prevent either withess from declining to identify anyone or
qualifying their identificatios as comparative or tentative.

The lineups here, though sugtyes, were certainly no more suggestive than
identifications made from the exhibition of a single photograph or during a “shéwtinese
proceduresre “inherently suggestivdecause only a single suspect is presented to the witness,
Brisco v. Ercole, 565 F.3d 80, 88 (2d Cir. 200Wtyshol owsky v. Sate of New York, 535 F.2d
194, 197 (2d Cir. 1976), bare necessary investigatory tools in many case®risco, 565
F.3d at 88-89, 91, andsulting identificationsnaystill be admitted at triakee, e.g., Biggers,

409 U.S. at 198 (“[T]he admission of evidence of a showup without more does not violate due
process.”)Wigginsv. Greiner, 132 F. App’x 861, 865 (2d Cir. 2009)nited Sates v.

Mohammed, 27 F.3d 815, 821 (2d Cir. 1994). Bnisco, the Seond Circuit observethat a

show-up procedure may appropriately be used to establish probable SseiBesco, 565 F.3d

at 91;see also Gil v. Cnty. of Suffolk, 590 F. Supp. 2d 360, 368 (E.D.N.Y. 2008hited Sates .
Camacho, No. 04CR-637 (ERK) (JMA),2005 WL 1594257, at *7 (E.D.N.Y. July 5, 2003j.

the police may lawfully arrest someone as the result of a-sipowhen an arrest on the basis of
the lineups conducted in this cagas lawful as well.

Even if probable cause were lackiafger the lineupsthere was at least arguable
probable cause. Reasonable officers could disagree as to whegelneups were so flawed
that they could not support probable cause. Accordingly, the Defendants are entitledi¢al qual
immunity with respect to the false imprisonment claims for the period after the fixgb hvees

completed
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3. The Unreasonable Seizure Claim

Because of dverriding respect for the sanctity of the honfeg{ton v. New York,
445 U.S. 573, 601 (1980) vearrantless seizure thege“presumptively unreasonabled. at
586; see also Kyllo v. United Sates, 533 U.S. 27, 37-38 (2001). Thubsant exigent
circumstancesr consent, an arrest inside the haemuiresnot only probable cause, but also a
warrant See Payton, 445 U.Sat576;see also New York v. Harris, 495 U.S. 14, 17 (1990);
Seagald v. United States, 451 U.S. 204, 211 (1981However,if a person voluntarilplaces
himself or his home ipublic view, then there is no longer a reasonable expectatiorvatyri
and thepolice can make a warrantless arre&e United States v. Santana, 427 U.S. 38, 42
(1976) (arrest of suspect standinghedoorway ofherhome didnot require a warrant)jnited
Satesv. Gori, 230 F.3d 44, 52-54 (2d Cir. 200@)restof suspects who opedthedoor totheir
home in response to the knock of an inviteerdiirequire a warrant).

The circumstances of Williams’s arrest are disputed. According to Sneider’s
testimony, he went to Williansapartmentknocked on the door and asked Williams to speak
with him. Kunz Decl., Ex. Rat14-15. Williams told Sneider he was willing to talluthe was
wearing only boxer shorts and wanted to put on some clotteat 15. Sneider said that would
be fine. Id. Williams shut the dor and after a few minutes, he returned fully dressed.
Williams invited Sneiderinto his home, bubneidersaid he wanted to talk outside #ygartment.
Id. Williams then “stepped over the doorway and kind of straddled the threshdld-e
“[d]idn’t step completely outside the apartment, just over the doorjattb.’Sneider then
grabbed Williams and began to put handcuffs on Hin.Williams then tried to go back in his
apartment, which led ta struggle during which Williams fetb the floor andaccidentally

suffered an injury to his foreheatd. at 15-16.
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Williams largely agrees with this account up until the point where he went to get
dressed.Williams Aff. § 7. However, he denies that he invited the police into his aparthgent.
He claims that when he went to put some clotireghe police “barged into” the apartment,
tackled him and kneed him in the foreheealjsingan abrasior?. Id.

If Williams’s version of the events {aue, therthe arrest was unlawfeaiven if it
had been supported by probable cause. Though Williams had initially opened the door to public
view, he then reestablished a state of privacy wheastdsed the door and sought to get dressed.
He claims it was at this point when the police entered hidrapat and arrested him. There was
no indication that he was attempting to flee or destroy evidence such that exigenstances
justified the warrantless entry into his hamadeed, he asked for permission to return inside his
home to put on clothes and Sneider told him he could d&€k&antana, 427 U.S. at 42-43
(warrantless arrest inside the home was permissible where police Wieog frursuit” of suspect
who retreated into her house after police had identified themselves and attemptest toea
while she was standing in her doornjainder the law of this Circuit, an arrest under these
circumstances required a warrafee Breitbard v. Mitchell, 390 F. Supp. 2d 237, 248
(E.D.N.Y. 2005) (“TheSecondCircuit hasgenerallyfound Santana’s reasoningnapplicable
when the arrestee attempts to stay within his or her horsee’yso Loria v. Gorman, 306 F.3d
1271, 1283-84, 1286 (2d Cir. 2002) (warrant required to arrest suspect who thyesiea to
his home for policebut “was attempting to limit his exposure to public view” by remaining two
steps past the doorway and closing the dadmjted Statesv. Reed, 572 F.2d 412, 422-23 (2d

Cir. 1978).

o Williams has asserted a battery claim arising from this inj&eg Am. Compl. 1R8-29, ECF

No. 9. The Defendants’ motion papers do not address the battery claiapgpbdtause, as theounsel stated at
oral argument, they do not believe a battery claim was alleged. In any éventihg factual dispute regarding the
circumstances of the arrest, summary judgment on the battery claim veoinghtoper. Accordingly, summary
judgmenton that claim is denied.
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Whether the warrantless arrest of Williamas lawfulunder the Defendants’
version of events is a more complicated questisse generally United States v. 90-23 201st K.,
Hollis, N.Y., 775 F. Supp. 2d 545, 557-61 (E.D.N.Y. 2011) (analyzing cases involving
warrantless arrests of suspects who open their doors to law enforcement dgess) not
delve into this question now, however, because for purposes of this motion, | must accept
Williams'’s versionof eventsas true not the Defendants’. Under Williams'’s version, the
warrantless arrest was unlawful.

Moreover, the warrantless arrest of a suspect in his home absent exigent
circumstancesr consentiolates clearly established lavcoria, 306 F.3d at 1286No
reasonable officer could have concluded that he could enter Williams’s homestdharre
merdy because he had opened the door in response to the officer's knock, but then retreated into
his hometo get dressedQualified immunity istherefore unavailable.

4. The Appropriate Defendants

| have concluded that a reasonable jury could find in Williams’s favor on his pre-
lineup false arrest clainhjs unreasonable seizure claamsing from his warrantless arrest and
his battery claim. However, no eéence links any of the police officengher than Sneider to the
events that give rise to these claims. Accordingly, summary judgment is gratitedspect to
all claims against #hindividuals named in the amended complaint other than Sneider.

In addition, the City of New Yorkamotbeliable under § 198®ecause there is
no evidence thahe unlawful arrest and batteryWfilliams was the result dfa municipal
custom or policy.” Costello v. City of Burlington, 632 F.3d 41, 49 (2d Cir. 201@nternal
guotation marks and citation omitted). However, the @igyy be liable under the theoof

respondeat superior for state law false arrest and battery clairBee, e.g., Anderson v. City of
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New York, --- F. Supp. 2d---, No. 06CV-5363 (KAM) (VVP), 2011 WL 4403622, at *16
(E.D.N.Y. Sept. 20, 2011) (“[U]nder the common law, ‘unlike § 198Buaicipalitymay be

held liable for common laialsearrestand malicious prosecution on a theory efondeat
superior.” (quoting Chimurenga v. City of New York, 45 F. Supp. 2d 337, 344 (S.D.N.Y.
1999)));Searles v. Pompilio, 652 F. Supp. 2d 432, 441 (S.D.N.Y. 200@)noz v. City of New

York, No. 04 Civ. 1105 (JGK), 2008 WL 464236, at *7 (S.D.N.Y. Feb. 20, 2688%lso

Raysor v. Port Auth. of N.Y. & N.J., 768 F.2d 34, 38 (2d Cir. 1985). Accordingly, the motion for
summary judgment is denied with respect to the state law claims against tHeaCitstve

survived the analysis abovend granted with respect to all other claims against the'City.

10 At oral argument, Williams’s counsel conceded that summary judgnentwarranted in favor of

the Defendants other than Sneider, in part because of the absence of evidenagicipalmpolicy or custom that
could give rise tahe City’s liability under §81983. On further reflection, however, since the City may be vicayiousl|
liable under state law even absent such a policy or custom, Willianmseomay have intended his concession to
apply only to the 8983 claims.
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CONCLUSION
For the reasons stated abaotves Defendantsmotion for summary judgmersg
denied withrespect tdhe claims against Sneidand, to the extent they arise under state law, the
City of New Yorkfor false arrestluring the pre-lineup period, unreasonable seizure due to the
absence of a warrafdr Williams'’s arrestandbattery andthe motionis grantedn all other
respects A final pretrial conference will be held on March 9, 2012, at 9:30 AM; jury selection

and trial will commence on March 12, 2012, at 9:30 AM.

So odered

John Gleeson, U.S.D.J.

Datad: February 15, 2012
Brooklyn, New York
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