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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
LUQMAN ABDUL -RAHMAN,
Plaintiff, Memorandum and Order
10 Civ.2778
- against-
THE CITY OF NEW YORK, et al.
Defendants
______________________________________________________ X

GLASSER, United States District Judge:

Plaintiff Lugman AbduiRahman(“plaintiff’ or “Rahmar) brought thisaction
againstPolice Officer Christopher Goodwin, Captain Jama#dn, Sergeant Ronald
Smith, Detective Gary Gillespie, Police Officer Rard Baez, Detectivéeremy
DeMarco, Police OfficeAriel Ortiz, Police OfficerAlexanderMelandez*the individual
defendants”)and the City of New York (collectively, “defendan)spursuant to the Civil
Rights Act of 1866, 42 U.S.C88983& 19853), and New York State lawgllegingfalse
arrest,excessive forcellegal search andeizure, retaliationmalicious prosecution
denial of fair tria) conspiracy, negligence, and intentional and negligefliction of
emotional distressBefore the Court islefendantsmotion for judgment on the
pleadingspursuant to Feder&ule of Civil Procedure 12jc For the followingreasons,

deferdants’motion should bERANTED.

BACKGROUND
The following facts are undisputeadhd drawn from the complaint and documents
of which the Court may taki@dicial notice. Onthe morning oMay 20, 2008 members

of the Brooklyn South Narcotics Division, includifplice OfficerChristopherGoodwin
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(“Officer Goodwin™), went taa United Parcel Service (“UPS8tationin Brooklyn, New
York with acanineunit to search foa packagealleged to contaimarcotic. Am. Compl.
1 17. The canine positively identified@rdboard boaddressed to Jason Hilton, 1745
President Street, Apartment 6D, Brooklyn, New Y¢Apartment 60). Officers seized
the package and brought it to the 71st Precinctreyhtewvas examined and found to

contain betweenen and fifteen pounds of matuhna.ld. { 18.

At 12:15 p.m. on May 20, 200&fficer Goodwin appeared before the Supreme
Court of the State of New Yorto obtaina search warrant for Apartment 6[Bm.
Compl. T 19 Declaration of John S. Schowengerdt dated Augus2Q21
(“Schowengerdt Decl), Ex. G. Awarrant was subsequently issued, authorizing the
search of Apartment 6D and of any persons entesmaxiting the premises during the

warrant execution. Schowengerdt Decl. Ex. H.

At 12:32 p.m., Captain James Fulton (“Capt. Fuljodtessed as a (Bworker,
delivered the packagmntaining marihuanto Apartment 6Don the sixth floor An
occupant of the apartmenteffrey Francoig“Francois”), opened the doordentified
himself ashe addressedasonHilton, and accepted the packagdm. Compl. § 21
Schowengerdt Decl. Ex. L at 25(Rahman was inside Apartment 6D at the time of the

delivery. Id. at 24950.

Approximately three minutedtar Capt. Fulton made the deliveyman named
Castillo exited a nearby apartment and entekpdrtmen 6D. Schowengerdt Decl. EX.
L at 249 Shortly after Castillo entered the apartmdtdahmanleft the apartment
carryingthe box of marihuanaanup to the seventh floor landing near the roof,
dropped the boxand then returnetb the sixth floor 1d. at250, 262 Police did not see
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Rahmancarrying the box up the stairs but a security caam &ter obtained and viewed
by police, recordethat event Id. 262262;SchowengerdDecl. Ex. [(Criminal

Complaint for docket #2008KN037814)

Police did, howeer, seeRahmanreturn to the apartmerand Mr.Castillothen
exitedthe apartment The wwo menwere intercepted by Detective Gary Gillespie (“Det.
Gillespie) coming up the staircase from the fifth flooBchowengerdt Decl. Ex. L at
250-51, 261. With firearm drawn, Det. GillespiarrestedRahmanand ordered hinto
lie down on the groundAm. Compl. 1 22; Schowengerdt Decl. Exat.25126%63.
Tight handcuffs were placed on Rahman, causing “hness and marks to his wrists.”
Id. 111 30, 32.Det. Gillespie and other officers entertdte apartmentwhere they
encountereé number of occupanigho theyplaced under arrestAm. Compl. { 26.
Theysearched the entire apartment, seizing drug panayaiia. 1d. § 28. Thepackage
of marihuanawas later recovered where Rahman leftSthowengerdt Decl. Elx At
approximately 1:30 p.mQfficer Goodwin arrived at the apartment with treasch

warrant. Am. Compl. § 29.

Rahmanwasbrought to the 71st Precinaherehewas processe@dndthen
takento Brooklyn Central Booking where he welsarged with criminal possession of
marihuana in the first, second, third, fourth, diftth degrees, and unlawful possession
of marihuana Id. 1135-38; Schowengerdt Decl. Ex IA grand jury indictedRahmanon
July 19, 2008. Am. Compl. § 39; Schowengerdt Degl.K(Grand Jury Indictment No.
5111/2008).Rahmanwastried in the state court aratquitted on June 30, 2009m.

Compl. § 45seePeople of the State of New York v. Rahman Lugnmido. 51112008

(N.Y. June 29, 200p



DISCUSSION
Standard of Review

Before it can determine the appropriate standanegwkw to be applied to the
defendantsmotion, the Court must decide whether to triéats one for judgment on
the pleadings pursuant to Rule 12¢c)a motion for summary judgmerpursuant to
Rule 560f the Federal Rules of Civil Procedurk, on a motion for judgment on the
pleadings “matters outside the pleadings are presentedtbret excluded by the
court, the motion must be treated as one for sunyquatgment under Rule 56 Fed.R.
Civ. P. 12(d).As indicated by the word ‘must,’ “the conversionaoRule[12(c)] motion
into one for summary judgment under Rule 56 whemdburt comsiders matters outside

the pleadings is ‘strictly enforce[d]’and ‘mandayd’ Global Network Commcns, Inc. v.

City of New York 458 F.3d 150, 155 (2d Ci2006) (quotindAmaker v. Weiner179 F.3d

48,50 (2d Cir1999);Goldman v. Belden754 F.2d 10591066 (2d Cir1985)).

Plaintiff, taking note of the fact that the docunmeattachedn support of
defendantsmotionare not attached as exhibits to the Amended Complargues they
“have erroneously submitted a motion for summadguonent in the guise of a motion
to dismiss on the pleadingsPl.'s Mem. at 10 Plaintiff urges the Court to deny the
motion as premature becausehas not yet had an opportunity to complete discpver

Defendantsassert that he is wrong.

In deciding a motion for judgment on the pleadintdpe court consider‘the
complaint, the answer, any written documents ateacto them, and any matter of
which the court can take judicial notice for thetiaal background of the caseRoberts

v. Babkiewicz 582 F.3d 418, 419 (2d Ci2009). “Acomplaint isdeemed to include any



written instrument attached to it as an exhibitterals incorporated in it by reference,
and documents that, although not incorpodalbg reference, are ‘integral’ to the

complaint.” Sira v. Morton 380 F.3d 57, 67 (2d Ci2004) (citations omitted) (quoting

Chambers v. Time Warner, In@82 F.3d 147, 153 (2d Ci2002)) The court may also

look to public record$or limited purposesRoth v. Jennings489 F.3d 499, 509 (2d

Cir. 2007)(“I f the court takes judicial notice, it does so imer to determine what

statements they contained . . . not for theh of the matters asserted.”)

In this case, the Court need not convert the dedensf motion to onéor
summary judgmentAll the facts recounted previolysor set forth below that are not
alleged in the Amended Complaint are undisputed @radvn from materials of which

both parties had noticésseeChambers282 F.3dat 153(“[G] enerally, the harm to the

plaintiff when a court considers material extrangoo a complaint is the lack of notice
thatthe material may be considered.Defendants have submitted a number of public
records from plaintiff's criminal file as exhibitsSeeSchowengerdt DécEx. G, H, I, J,

& K. The search warrant, criminal complaint, andictchent are clearly appropriate for
consideratio in deciding aRule 12() motion because faintiff had possessioaf these
documentsincorporated thenby reference irthe @mplaint and their authenticity is
not in question SeeAm. Compl. 11 19, 29Warrant); § 38 (Criminal @nplaint); § 39

(Indictment).

Defendants also submitted transcripts from plaistifial, consisting othe
sworn testimony of Capt. Fulton and plaintiff, whastified in his own defense&see
Schowengerdt Decl. Ex. F & LAmong other things, laintiff's testimonyprovided an

account ohisactionsbetween the time that the police delivered maribauemthe



apartment and the time police arrestaoh. For the reasons discussed belbks
testimonyleadsinescapably to the conclusion that police had pbddaause to arrest,
search, andcauseplaintiff to be indicted This testimony is directly relevant to the
Complaint’s allegations and plaintiff was plainlyare of his prior testimony when
drafting theAmendedComplaint. Notably, plaintiff has not desvowed his prior
testimonynor has heffered a contradictory set of factRlaintiff arguesthatthis
testimonymay not be considered without converting the motmm one for summary
judgment He is wrong. His testimonig admissible aparty admissinsmade in public

records whose authenticity is not in dispuee, e.g.Munno v. Town of Orangetown

391 F.Supp.2d 263, 269 (S.D.N.Y2005) taking judicial notice, without converting
motion to one for summary judgmennff,plaintiff's affidavits and pleadings in a related
state cairt action where the documendsntradicedthe factual allegations contained in

the complaint)Harris v. New York State Depof Health 202 F.Supp.2d 143, 173

(S.D.N.Y.2002)(“[T]he Court may take judicial notice @dmissions in pleadings and
other documents in the public record filed by atgam other judicial procegings that

contradict the party’s factual ass®ns in a subsequent action.3:Star Mgmt., Inc. v.

Rogers 940 F.Supp. 512, 518 (E.D.N.M996) taking judicial notice, without
converting motion to one for summary judgment, lafiptiffs admissionduring
testimony inanotherproceeding).The plain purpose of the exception is ppéveni ]
plaintiffs from generating complaints invulneraliteRule12(b)(6) simply by clever

drafting” Global Network Comm's, Inc. v. City of New York58 F.3d 150, 157 (2d Cir.

2006);see alsCortec Indus Inc. v. Sum Holding, L.R949 F. 2d 42, 44 (2d Cir. 1991)




In 5-Star Managementhe court observed thatdicial notice generally does not

extend to the truth of the matter asserted in pudgcords. 940 F. Suppt 519.
However the court found exceptional circumstances permittéd consider the
plaintiff's prior testimony in state court for itsuth because thplaintiff made a critical
admission thaboresubstantially upon the legal sufficiencytbiecomplaintand the
plaintiff, despite an opportunity to respond, haat nontested the defendants’factual
characterization alhoseadmissions. That observation is plainly applicdidee and
the Courtmayconsider plaintiff's testimony in the prior stateurt proceedingm
deciding this motion However, the testimony of Capt. Fultdimes not fall within that
narrow exception and, along withereport prepared by Detective Charles Fico
Schowengerdt Decl. EX, and the mem®ook prepared by Officer Goodwiid. Ex. E,

it is excluded as inappropriator consideration on a 12(c) motion

A. Rule 12(c)

Federal Rule of Civil Procedure 12(c) providaespertinent part, that “[a]fter the
pleadings are closedbut early enough not to delay trah party may move for
judgment on the pleadings.” Fed. R. Civ. P. 12(@he standard for granting a Rule
12(c) motion for judgment on the pleadings is idedtto that of a Rule 12(b)(6) motion

for failure to state a claim.Patel v. Contemporary Classics of Beverly HiR$9 F.3d

123, 126 (2d Cir2001). At the outset, it must be noted that a complamuist allege

“enough facts to state a claim to reliefths plausible on its face Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007)"A claim has facial plausibility when the plaintiff
pleads factual content that allows the court tondtlae reasonable inference that the

defendant is liable for the misconduct allegekhcroft v. Igbal556 U.S. 662129 S.




Ct. 1937, 1949173 L. Ed. 2 868(2009). “While a complaint . .does not needetailed
factual allegations, a plaintiff's obligation toguride the grounds of his entitlement to
relief requires more than labels and conclusions, aformulaic recitation of the
elements of a caesof action will not do.”Twombly, 550 U.Sat555 (alteration,
citations, and internal quotation marks omitteth)stead, “[flactual allegations must be
enough to raise a right to relief above the spedcwddevel.” Id. “[W]here the welt
pleaded fac do not permit the court to infer more than thaengossibility of
misconduct, the complaint has allegéaut it has not ‘show[n}-that the pleader is
entitled to relief.”Igbal, 129 S. Ct. al950 (2009) (second alteration in original)

(quoting Fed. RCiv. P. 8(a)(2)).

The Court accegs as true all factual allegations contained lre tAmended
Complaint and drawall reasonable inferencesthe plaintiff's favor Ziemba v.
Wezner 366 F.3d 161, 163 (2d Cir. 2004)Judgment on the pleadings “is appropriate
where material facts are undisputed and where gqueht on the merits is possible

merely by considering the contents of the pleadih@ellers v. M.C. Floor Crafters Inc.

842 F.2d 639, 642 (2d Cir. 1988).

I. The Civil Rights Act

Section 1983 governs civil rights actions againpeason acting under color of
state law who “subjects, or causes to be subje@md citizen of the United States or
other person within the jurisdiction thereof to ttheprivation of any rights, privileges,

or immunities secured by the Constitution and lafvihe United States3eePatterson

v. Cnty. of Oneidg 375 F.3d 206, 225 (2d Ci2004). “The statute itself is not a source

of substantive rights but merely provides ‘a methadvindicating federal rights



elsewhere conferred.Fowlkes v. Rodrigues84 F. Supp. 2d 561, 572 (E.D.N.Y. 2008)

(quotingBaker v. McCollan443 U.S. 137, 144 n.39 S. Ct. 2689, 61 L. Ed. 2d 433

(1979). Here, plaintiff claims a violation of higirst, Fourth, Fifth, Sixth, and
Fourteenth Amendment right&New York law provideshe elements of theelevant

causes of actionSee e.q.,Singer v. Fulton CntySheriff, 63 F.3d 110, 118 (2d Cir. 1995)

(false arrest)Cook v. Sheldon41 F.3d 73, 80 (2d Cidl994) (malicious prosecution);

Humphreyv. Landers344 E Appx 686, 688 (2d Cir. 2009) (excessive force).

A. First Claim: False Arrest and Unlawful Search
1. False Arrest
Plaintiff alleges thatheindividual defendantsiolated his Fourth Amendment
rights becausthey arrested him without probable causmder New York law, the
elements of a false arrest claim are “(1) the ddéart intended to confine [the plaintiff],
(2) the plaintiff was conscious of the confineme(B), the plaintiff did not consent to the
confinement and (4) the confinement was ndtestvise privileged.Singer, 63 F.3d at

118. Only tke fourth elementwhich embraces probable causen dispute

The existence of probable cause to arfasta complete defense to an action for
false arrest,’whether that action is brought unstate law or under Section 1983.”

Weyantv. Okst 101 F.3d845,852 (2d Cir.1996) (citingBroughton v. State37 N.Y.2d

451, 458, 373 \v.S.2d 87, 335 N.E.2d 31A475) Probablecause is “a fluid concept .. ..

not readily, or even usefully, reduced to a neatoséegal rules.” lllinois v. Gates162
U.S. 213232, 103 SCt. 2317(1983). It exists,Wwhen the officers have knowledge of, or
reasonably trustworthy information as to, facts @irdumstances thatre sufficient to

warrant a person of reasonable caution in the bt an offense has been or is being



committed by the person to be arresteManganiello v. City oNew York, 612 F.3d

149, 161 (2d Cir2010) Whatis required is a “probability osubstantial chance of

criminal activity, not an actual showing of suchiaity.” United States Walenting 539

F.3d 88, 94 (2d cir. 2008) (citation omitted).

In weighing whether officers had probable cause,@ourt considers thi®tality
of thecircumstancesGates 462 U.Sat233,andmakes arobjective rather than
subjective inquiry as to “the reasonable conclugmibe drawn from the facts known to

the arresting officer at the time of arresDévenpeck v. Alford543 U.S. 146, 1553,

125S.Ct. 588, 160 LEd.2d 537 (2004) Where there is more than one officer
cooperating in the investigation, the knowledgeath officer is presued to be shared

by all. SeeCelestin v. City of New York581F. Supp. 2d 420,430 (E.D.N.Y. 2008

Thefact that the officers arlater shown to be mistaken, tiratthe defendant is
ultimately acquitted, does not alter the analy®gFillippo, 443 U.Sat35 (“The

validity of the arrest does not depend on whetlherguspect actually committed a
crime; the mere fact that the suspect is later acquittath@offense for which he is
arrested is irrelevant to the validity of the attg§s Probable cause may be determinable
as a matter of law if there is no dispute as toghginent events and the knowtgsdof

the officers.Walczykv. Rio, 496 F.3d 139, 157 (2d Cir. 200 ®)eyant 101 F.3dat 852

Taking all of these factors into accounigtCourt finds that the officers had
probéble cause to arrest plaintiff.ld&ntiff allegeshe was arrested as soon as the
defendant police officers entered the apartme&geAm. Compl. T 25 (“Once the
individual defendants entered the apartment, pitiwas not free to disregard their
guestions, or walk way [sic] or leave the scehelt is undisputed that at the time tdife
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arrest, officers knew that ten to fifteen poundsnarihuanahad been shippefdom
Arizonato the apartmentThe quantityof drugswas consistent witkistribution, not
personal usgand it was reasonabier officersto believethat theoccupantof the
apartmentvere engaged iillegal drug trafficking. It was also reasonable to believe that
anyone entering or exiting the premises after thegd were delivered would be engaged
in drug activityand that following delivery, the drugs might be moved aithe
apartment The reasonableness of this conclusion is evidemgatie issuance of a
warrant to search the apartment for evidence ofdrafficking and‘any other person
found in [Apartment 6D] oseen exiting, entering, or attempting to enterxt e

above premises.” Schowengerdt Dé&ck. H.1 Capt. Fultondeliveredthe drugs to the
apartment where a man identified himself as theradskee, signed for the package, and
took it into the apartmenti-rom this,officerscould properly conclude that thaddress
was not an erroand the occupants of the apartment wemgaed in drug trafficking.
Almost immediatelafter the delivery of the drugpolice witnessed plaintiff entering

the apartment as Mr. Castillo was exitinigor the above reasons, based on the
undisputedacts anddrawing all inferencem favor of the plaintiff, the Court finds that
plaintiff's arrest wasupported by probable cause and his false arraghdherefore

mustbe dismissed

2. lllegal Search & Seizure

Plaintiff alleges that officeralso violated his Fourth Amendment righotg

engaging in anllegal search SeeAm. Compl. 11 6465. The Amended Complaint does

1Police applied for a search warrant at 12:15, hetpartiesdispute whether the search warrant had been
issued at the time police officers arrested pldiratid entered the apartment. S&a. Compl.  27. The
Court notes the issuance of the arrest warrant tmghow that a neutral magistrate found probahlee
existed to search individuals in or entering thament, based solely on the evidence of large tjtias

of marihuandn a packagaddressed to Apartment 6D.
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not specifywhetherplaintiff challengegshesearch ohis person or the search of

Apartment 6Dbut, in either case, plainfi§ claim fails as a matter of law

Police were permitted to search plaintiff followiimgs arrest Under the Fourth
and Fourteenth Amendments, an arresbffgger may, without a warransearch a

person validly arrestedUnited States v. RobinsoAd 14 U.S. 218, 94 &t. 467, 38 LEd.

2d 427 (1973)Gustafson vFlorida 414 U.S. 260, 94 &t. 488, 38 LEd.2d 456 (1973).

The constitutionality of a search incident to anest does not depend on whether there
is any indication that the person arrested possessapons or evidencdhe fact of a
lawful arrest, standing alone, authorizes a seaRbinson 414 U.S. at 235Because

the Court finds officers had probable cause to strihen, the search of plaintiff was also

lawful.

Regarding officers’search of the premisglgintiff lacks standing to challenge
this search The Fourth Amendment protects only those people hdwe a “legitimate

expectation of privacy in the invaded spacBR&kas v. lllinois 439 U.S. 128, 14289 S.

Ct. 421,58 LEd.2d 387(1978). Plaintiff was “a guest invited to stay at the apaent
by the tenantsand “not a resident in the apartmenAin. Compl. 1 23-24. Although
guestscan havdegitimate expectations of privaeynder certain circumstancgdaintiff

has not pld any facts that wouldalidatesuch expectabins. SeeUnited States v. Cody

434 F. Supp. 2d 15265 (S.D.N.Y. 2006]reviewingthe Supreme Court’s decisions

regardingguests’legitimate expectations of privacy and doding, “Overnight guests
in a person’s homshare in their hostgxpectation of privacyMere invitees do nof).
Consequently, plaintiff fails to state a clafor unlawful search and seizure and this

claim must be dismissed.
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B. Second Claim: Excessive Force

Plaintiff alleges “[d]uringhe arrest of plaintiff, the individual defendantsed
excessive force against him, by maliciously, gradugly, and unnecessarily pointing a
firearm at him, grabbing plaintiff, and placing essively tight mndcuffs on plaintiff's
wrists.” Compl. T ®. Plaintiff alleges he “was physically injured asesult of the
excessive use of force, and suffered numbnesgwandks to his wrists.” Compl. 1 33.
“Where, as here, the excessive force claim arisébe context of an arrest or
investigatory stop of a free citizen, it is mosbperly characterized as one invoking the
protections of the Fourth Amendment, which guarasteitizens the right to be secure
in their persons ... against unreasonable eizusesof the person.Graham v.

Connor, 490U.S. 386, 394, 109 &£t. 1865, 104 L. Ed. 2d 443 (1989)he Fourth
Amendment standarid purely objectiveithe question is whether the officerattions
are ‘objectively reasonable’in light of the faesd circumstances confronting them,
without re@rd to their underlying intent or motivationld. at 397. This standard
“requires careful attention to the facts and ciraiances of each particular case,
including the severity of the crime at issue, whaatthe suspect poses an immediate
threat to tke safety of the officers or others, and whethershactively resisting arrest or
attempting to evade arrest by flightld. at 396. Because the standard is objective
reasonablenesg|i]ot every push or shove, even if it may later seemacessary ithe
peace of a judge’s chambers violates the Fourthameent’ id. at 396 (quoting

Johnson v. Glick481 F.2d 1028, 1033 (2d Cit973)), and “[n]ot every infliction of pain

reaches the infliction of a constitutional violati® Esmont v. City of New York371F.

Supp.2d 202, 214 (E.D.N.Y2005).
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It is well established that the right to make aneat accompanies with it the right

to use some degree of physical coerci@raham 490 U.S. at 396This frequently

involves handcuffing the suspect and be effective, handcuffs must be tight enough to
prevent the arestee’s hands from slipping oldsmont 371 F. Supp. 2d at 214.
Therefore“[t]here is a consensus among courts in this circait tight handcuffing

does not constitute excessive forogless it causes some injury beyond temporary

discomfort.” Lynch ex rel. Lynch v. City of Mount Verngm67 F.Supp.2d 459, 468

(S.D.N.Y.2008) (citing casesgccordSchy v. Vermont2 F. Appx 101, 10202 (2d Cir.

2001) (painful handcuffing for twtiour period does not violate Constitutiodynold v.

Westchester CntyNo0.09 Civ. 3727 (JSR) (GWGR012 WL 336129, at *9 (S.D.N.¥eb.

3,2012) (dismissing prisoner’s claim where officerigted plaintiff's handcuffand

pulled him down a hallway, causing temporary pamd @aumbness); Wang v. Vahldigck

No. 09 Civ. 3783 (ARR) (VWP)2012 WL 92423, at *7 (E.D.N.Y. Ja#f, 2012)
(dismissing excessive force claim of a plaintiffevtvas “shrieking in pain” from tight
handaffs but where there was “no evidence that thettlggndcuffing caused any actual

physical injury”); Davis v. FischeiNo0.09 Civ. 6084 (CJSR012 WL 177400at *10

(W.D.N.Y. Jan 20, 2012) (dismissing excessive force claim thahtigandcuffing

causednumbness to the plainti’hands)Bender v. City of New YorkNo.09 Civ. 3286

(BSJ),2011 WL 4344203, at *6 (S.D.N.Y. Sed#, 2011) (“extremely tight” handcuffing
for almost fourteen hours that left indentationshe plaintiff's forearms for more than
six hours after removal is not excessive for&gcratt v. JoieNo0.96 Civ. 0324 (LTS),
2002 WL 335014, at?8 (S.D.N.Y.Mar.4, 2002 (dismissing plaintif excessive force
claims that included allegations of numbness andding to his wrists from tight

handcuffs).
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The injuries suffered by plaintiff ameot comparable tthose suffered imny of

the cases cited kpfaintiff in supportof his claim SeeRobinson v. Via821F. 2d 913

(2d Cir. 1987) ¢fficersallegedlythrew plaintiffagainst a car, causirguising lasting

several weeKs Maxwell v. City of New York 380 F. 3d 106 (2d Cir. 2004¢fficers

allegedlythrew plaintiffheadfirst into a carstrikingher head against a solid partition

and causingoncussion symptomsDavis v. City of New YorkNo.04 Civ. 32992007

WL 755190, at *2 (E.D.N.Y. Feb. 15, 200{fficersallegedlykicked plaintiff a teenage

girl, while she was handcuffed and lying on the floddreen v. Garrison169 F.3d 152

(2d Cir. 1999) (officer allegedly jumped on plaintiff, yankéis head, pushed his face
into a table, intentionally tightened handcuffs apdt in plaintiff's face)Golio v. City

of White Plains459 F. Supp. 2d 259 (S.D.N.Y. 200 @®ff{cer tightly handcuffed plaintiff

for two hours untihis handswerevisibly swollen and redallegedlycausing permanent
nerve damageo surgeon’s hand In comparisonplaintiff's allegedinjuriesarede
minimusand without morethe use of tighfitting handcuffs, alonejoesnot constitute

excessive force.

It is alsoreasonabléor officers to draw their weapons when enteringaidence
they reasonably believe to be udeddrug traffickingand rasonable for officer&o
sometimes aim that weapon at an individual untibasessment can be made as to

whether the individual poses a thréaAnderson v. United State$07F. Supp. 2d 191,

199 (E.D.N.Y. 2000;)seealsoUnited States v. Gaskin364 F.3d 438, 457 (2d Ciz004)

(“[T]his court has frequently observethjat] gunsare tools of thenarcoticstrade

frequently carried by dealens’'Bolden v. Vill. of Monticello, 344 F.Supp.2d 407, 419

(S.D.N.Y2004) (“[In] executig a search warrant for drugs .t is reasonable for police

15



officers to enter a residence with guns draw taiset¢he area and prevenarm to

themselves or others(titing Speights v. City of New YorkNo. 98 Civ. 463§NG), 2001

WL 797982 (E.D.N.YJune 18, 2001)) Lynch, 567 F. Supp. 2d at 46gO]fficers’
decision to draw their weapons while searchingRlesidence for guns, drugs and a

drug dealer was objectively reasonableiting Rinconv. City of New York No.03 Civ.

8276 (LAP),2005 WL 646080, at *§S.D.N.Y. Mar. 21, 20035).

C. Third Claim: First Amendment Retaliation
Plaintiff alleges defendants violated his first andenent rights. Plaintiff alleges
he “exercised free speech during the incident bypag other things, peacefully telling
the individual defendants that he had not commitiexlime, and that the officers were
mistreating plaintiff.” Am. Compl. § 70. This speh “was anotivating factor in

defendants’decision to arrest, use force upon,@mdecute him.ld. T 71.

In order to survive a motion to dismiss, a clainretfaliation under Section 1983
‘must be 'supported by specific and detailed fattaiegations, nosstatedin wholly

conclusory terms.”Friedl v. City of New York 210 F.3d 79, 886 (2d Cir. 2000)

(quotingFlaherty v. Coughlin713 F.2d 10, 13 (2d Cid983));accordEberling v. Town

of Tuxedqg No.05 Civ. 2951 (CLB), 2006 WL 278246, at *2.(5N.Y. Feb. 3, 2006).
Plaintiff's claim is entirely specious and therenigthing in the recat to indicate
plaintiff's speech was a motivating factor s arrest angrosecution. Ruintiff's
allegation is not only speculative but without nterdAs has been faud, the officers had
probable cause to arrest hindlhere an officer had probable caudes Court‘will not
examine the officer’s underlying motive in arregfiand charging the plaintiff.Singer

v. Fulton Co. Sheriff63 F.3d 110, 120 (2d Cit995) citing Mozzochi v. Borden959

16



F.2d 1174, 1179 (2@Qir. 1992); accordCurley, 268 F.3d at 73. For the above reasons,

plaintiff's third claim must also be dismissed.

D. Malicious Prosecution

As a preliminary matter, defendants argue plairté&s abandoned any claim for
malicious prosecution. Plaintiff's original Comna specifically alleged claims for
malicious prosecution pursuant to state and fedearal SeeComplaint dated June 17,
2010,11 6367 (“Fourth Claim Malicious Prosecution Under FederaM’®y; 1 6871
(“Eifth Claim: Malicious Prosecution Under State Law”). Defentsargue plaintiff has
abandoned these claims because the Amended Com fdai@s not contain the same
enumerated claims for malicious prosecution foumthie original complain” Defs.
Mem. at 20. Although not numerically labeled alomith the rest of plaintiff's claims, it
is apparent from thfactual allegations in thAamended Complaint that plaintiff has not
abandoned these claimSeeAm. Compl. { 1 (“[Defendants] subjected plaintifft. .
malicious prosecution .. .."); 114 (pleading the four elements of a claim for
malicious prosecution). Nevertheless, plaintiffaim must be dismissed for the

reasons stated below.

To prevail on federal or state claims of malicious pras@en,the plaintiff must
show (1) the defendant initiated or continued a crialiproceeding; (2) the proceeding

terminated favorably to the plaintiff; (3) there svao probable cause for the criminal

charge; and (4) the defendant acted malicioufigihstein v. Carrier,eé373 F.3d 275,

282 (2d Cir. 2004); Savino v. City of New Ygr&31 F.3d 63, 72 (2d Cir. 2003). Here,

plaintiff fails to show there was no probable catmethe criminal chargeln a

malicious prosecution case, “the relevant proba@hiese determination is whether there
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was probable cause to believe the criminal proaegdould succeed ahn hence, should

becommenced Davis v. City of New York373 F.Supp.2d 322, 333 (S.D.N.Y2005)

(emphasis added)nternal quotation omitted Murphy v. Lynn 118 F.3d 938 (2d Cir.

1997) (noting that relevant probable cause for mailis prosecution claim is probable

cause “br commencing the proceedings”)

Plaintiff was indicted by a Grand Juoy July 19, 2008. AmCompl. 1 39;
Schowengerdt DecEx. K. Prior to his criminal trial,ite State Supreme Court
conducted an in cameraview of the Grand Jury minutes and, by a Memotandnd
Order dateddecember 3, 2008, determined the evidence prieskto the Grand Jury
“legally sufficient to establish the offenses chadd Schowengerdt Decl. Ex. The
parties do not dispute that the indictment creatpsesumption of probable cause.
Manganiellg 612 F.3dat 161 Colon, 60 N.Y.2d at 82‘0Oncea suspect has been indicted

.. .the lawholds that the Grand Jumgction creates a presumption of probable calise.

see alsaCostello v. United State850 U.S. 359, 363 (U.S. 1956 Aff indictment

returned by a legally constituted and unbiased driany, like an information drawn by
the prosecutor, if valid on its face, is enougtcad for trial of the charge on the merits.
The Fifth Amendment requires nothing mdje.That presumption can only have been
fortified by the Supreme Courtia camerareview. Where as here, a malicious
prosecution claim is commenced after a grand jndydgtment, plaintiff can only
overcome that presumption by showtffige indictment was procured by fraud, perjury,
the suppression of evidence or other police condudtertaken in bad faith.”

Manganiellg 612 F.3d at 16 25eealsoColon, 60 N.Y.2d at 8233.
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Plaintiff allegesthedefendant officers “pursuant to a conspiracy, fylsed
maliciously told the Kings County District AttornsyOffice that plaintiff has commted
various crimes.” Am. Compl. § 3&laintiff alsoalleges that Officer Goodwiprovided
falsetestimonybefore the Grand Jury. Am. Compl. § 3Rlaintiff does not specify in
his Amended Complaint whahose false statements were or etleathe wa not guilty
of the crimes for which he was prosecutdthese conclusory and generalized
allegations are insufficient to overcome the presuiomp of probable cause created by

the indictment.

In addition, plaintiffs own sworn testimony demdnates hisclaim is without
merit. Plaintiff testifiedthat after officers delivered the packagfanarihuanahe exited
Apartment 6D carrying the packagearried it up to the seventh floor, and threwnto
the landing by the roof. Plaintiff also testifitldlata surveillance video installed in the
hallway accurately recorded his actiorf3eeSchowengerdt Ex. L at 250, 2@63. This
is precisely the set of facts that Officer Goodwiovided in the Criminal Complaint that

initiated plaintiff's prosecution:

Depment [Officer Goodwin] observed, on video surveiléz,
defendant Rahman exit the location with said paekagd

that defendant Rahman placed said package downhen t
ground in the staircase immediately next to the vabo
mentioned apartment. The depondmitther states that the
deponent recovered said package from the stair {sisg
where deponent observed defendant Rahman place said
package and that said package contained a quawfity
Marihuana that was in excess of ten pounds.

Showengerdt Ex. I. “t has long been recognized that, where there idigpute as to
what facts were relied on to demonstrate probadalese, the existence of probable cause

is a question of law for the courtWalczyk, 496 F.3dat 157;seeWeyant 101 F.3dat
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852 (2d Cir.1996) (“The question of whether or not probablesmeaxisted may be
determinable as a matter of law if there is no digpas to the pertinent events and the
knowledge of the officers.”)Based on the undisputed facts, police and prosesutad
ample rason to believe that plaintiff had committed themas with which he was
charged and that the criminal proceeding could sadc Consequentlplaintiff does

not allege “enough facts to state a claim to realkeft is plausible on its faceTiwvombly,
550U.S. at 547, and defendants’ motion is grantedgsdintiff's malicious

prosecution claim.

E. Fourth Claim: Failureto Supervise
Plaintiff alleges the supervisor defendants arkl&ao plaintiff because “they
supervised subordinate individual defendacdscerning abowenentioned unlawful
acts against plaintiff, and approved their unlavdats.” Am. Compl. | 73Because the
Court has dismissed plaintiffisrior claims against the individual defendanfisding no
unlawful actswere committedplaintiff's claim for failure to supervise must also be

dismissed.

F. Fifth Claim: Denial of Right to Fair Trial
Plaintiff alleges defendants “created false infotioa likely to influence a jury’s
decision and forwarded that information to prosecsi violating phintiff's
constitutional right to a fair trial.” Am. Comp¥.75. “When a police officer creates false
information likely to influence a jurg decision and forwards that information to
prosecutors, he violates the accusednstitutional right to a fair trial, and the harm
occasioned by such an unconscionable action isessd#tble in an action for damages

under 42 U.S.C. § 1983 Ricciuti v. New York City Transit Auth.124 F. 3d 123, 130 (2d
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Cir. 1997) (citations omittedsee als@Jocks v. Tavernier316 F.3d 128138 (2d Cir.

2003)(holding that fabrication of evidence by policeaistionable under § 1983).

Defendants argue the claim must be dismissed becavsn if a plaintiff is able
to show that the false information . . . was likedyinfluence the jury, where a plaintiff
has been acquitted of the criminal charges . erélcan be no constitutional violation of
a right to a fair trial.” DefsMem. at 2829. The cases cited by defendants in support of
this argument have either beanoknowledged as erroneously decigdggleMorse v.
Spitzer, No.7 Civ. 4793(CBA) (RML), 2011 WL 4625996 (E.D.N.Y. Sept. 30, 21
(noting the magistrate judge erred and plaintdgjuittal did not defeat his fair trial
claim under Second Circuit laware from other circuitand not controllingseeMorgan
v. Gertz 116 F.3d 1307, 1310 (10th Cir. 1999),did notdismiss the claim on the basis of

the acquittal aloneseeCoakley v. 42nd Pct. Case 4980.08 Civ. 6206(JSR) 2009 WL

3095529(S.D.N.Y. Aug. 21, 2009).

The Court’s own review of thissueindicates that an acquittal does not
extinguish a fair trial claim grounded @llegations polic®r prosecutors knowingly
presented false statements or false evidedeEMorse 2011 WL 4625996, at *2
(Acquittal does not defeat a fair trial claim whegrelice officers allegedly fabricated

evidence)Johnson v. City of New YorNo.06 Civ. 630 (KAM) (ALC),2010 WL

2771834, at*11 (E.D.N.Y. July 13, 2010) (Acquitthdes not extinguish a fair trial claim

where police officers allegedly gave false testimp@ahrey v. City of New YorkNo. 98
Civ. 4546(DCP) (JCF) 2009 WL 1024261at *8 n.15(S.D.N.Y.Apr. 15,2009) (“In this
Circuit, such a Section 1983 action for violatiointloe right to fair trial'[grounded on

false evidence] would apparently lie even if a driad defendant’s charges were
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dismissed prior to trial.(citationomitted)); Douglas v. City of New York595 F. Supp.

333, 346n.6 (S.D.N.Y. 2009) (Nor is a conviction required to bring a 8§ 1983 cldon

violation of the right to a fair tridl); Baez v. JetBlue AirwaydNo. 09 Civ. 59CPS)

(SMG), 2009 WL 2447990, at *8 (E.D.N.Y. Aug. 3009) (A plaintiff need not show
that she was convicted or that a trial took pfaceorder to bring a § 1983 claim for

violation of the right to a fair tria); Henry v. City of NewYork, No. 02 Civ. 424 (JSM),

2003 WL 22077469, at#(S.D.N.Y.Sept. 5, 2003jrejecting defendantsrgumenthat
acquittal extinguished plaintiff's violation of fairial claim grounded owofficers’

fabrication of evidence?

Neverthelessthe Court dismisseslaintiff's claim becauséne has presented only
the mostconclusory and generalizedlegations, failing to specifin what way the
statementsinformation or testimonywere fdseor even in what material respeitte
chargesagainst him were falseSee, e.g.Am. Compl. 38 (Officers “falsely and
maliciously told the Kings County District AttornsyOffice that plaintiff had committed
various crimes.”)§ 39 (Officer Goodwin “falsely and maliciously told the grajudy that
plaintiff had committed various crime$.;’y 40 (Officers “provided false statements and
information to cause plaintiff to be prosecuted Bis Amended Complaint simply

recitesthe elements athe claimand is the samipse dixit See, e.gRicciuti, 124 F. 3d

at 130 (the right to a faitrial is violated when an officer “creates falséarmation likely
to influence a jury’s decision and forwards thaformation to prosecutor9.” As the

Supreme Court made clearTnvombly, “a plaintiff's obligation to provide the grounds

2The Court notes that acquittal may extinguishiatfaal claim grounded on other formg misconduct.
SeeAmbrose v. City of New York623 F. Supp. 2d 454, 470 (S.D.N.Y. 2009) (Acqaligxtinguishes fair
trial claim based on failure to disclose exculpgtBradymaterial.);Schiavone Const. Co. v. Mergla79
F. Supp. 64, 66 (S.D.N.Y. 183 (Acquittal extinguishes fair trial claim based prejudicial pretrial
publicity because acquittal demonstrates jurorsensrpartial).
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of his entitlanent to relief requires more than labels and cosiolus, and a formulaic
recitation of the elements of a cause of actiorh mok do.” Twombly, 550 U.S. at 555
(alteration, citations, and internal quotation maoknitted) For the above reasons,

plaintiff's fifth claim must also be dismissed.

G. Conspiracy and Municipal Liability
Plaintiff alleges defendants engaged in a conspitawiolate his constitutional
rights, pursuant to 42 U.S.C. § 1988d42 U.S.C. § 1985SeeAm. Compl. 11 77, 79.
Plaintiff also seeks to hold the City of New York lietfor the conduct of its employees,

pursuant taMonell v. Department of Social Servicebthe City of New York436 U.S.

658, 691, 98 SCt. 2018, 56 LEd.2d 611 (1978) SeeAm. Compl.{ 81. Theseremaining
federal claims are predicated the individual defendantsiolation of plaintiff's

constitutional rights See, e.g.Pangburn v. Culbertsqr200 F.3d 65, 72 (2d Cil999)

(An action for conspiracy requires a plaintiff toosty among other things, an overt act

taken to inflict an unconstitutional injuyyNagle v. Marron 663 F.3d 100, 116 (2d Cir.

2011) Monellviolation requires there wasviolation ofplaintiff's rights). Because
plaintiff has failed to establish any vialan of his constittional rights, these claims
also fail and defendants’ motion is granted asleoniff's sixth, seventh, and eighth

claim.

H. State Law Claims
The Court may decline to exercise supplementasiplicition over any and all
state law claims of a complaint if the Court hasidissed all claims over which it has
original jurisdiction.” 28 U.S.C. 8§ 1367(c) It is well settled that where, as heregth

federal claims are eliminated in the early stagdgigation, courts should generally
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decline to exercise pendent jurisdiction over remirag state law claims.Klein & Co.

Futures, Inc. v. Bd. of Tradd64 F.3d 255, 262 (2d Ci2006). Plaintiff's state law

claims are therefore dismissed without prejudicerider to allow plaintiff to pursue his

state law claims in state court if he so choos®seCave v. East Meadow Union Free

Sch. Dist, 514 F.3d 240, 250 (2d Cir. 2008).

CONCLUSION
For the faegoing reasons, Plaintiffas failed to state a claim as a matter of law
anddefendants’ motion for judgment on the pleadinggrisnted Plaintiff's federal
claims are dismissed with prejudice and the Coedlides to exercise supplemental

jurisdiction over the state law claim3he Clerk of Court is respectfully directed to @os

this case.
SO ORDERED.
Dated: Brooklyn, New York

March27, 2012

/sl
|. Leo Glasser
United States District Judge

24



