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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
M.E.S., Inc, et al., :

Plaintiffs,

: MEMORANDUM AND ORDER
-against : 10-CV-02798 PKC) (VMS)

LIBERTY MUTUAL SURETY GROUP, et al.,

Defendans. :
__________________________________________________________ X

Scanlon, Vera M., United States Magistrate Judge:

On August 24, 2009, Plaintiffs M.E.S., Inc. (‘MES”), M.C.E.S., Inc. (“MCES”), and
George Makhoul filed this lawsuit United States District Court for the District of New Jersey
against Defendants Safeco Insurance Company of America (“Safeco”),-MiEg\Joint Jenture
(“HMES"), S.A. Comunale Co., Inc. (*Comunale”), and Liberty Mutual Insurance Company

(“Liberty”). Docket No. 1 Docket Entry 12/8/2009The lawsuit has since been transferred to

the Eastern District of New York. Docket Entry 6/18/201Gairiffs allegel in the original

complaintthat Defendants breachedrious indemnityagreements arare responsible for
damages arising out of Plaintiffs’ lossa#rtainlucrative government contracts. Docket No. 1.
Plaintiffs also alleged that Safecmlated the Miller Act and tortiously interfered with Plaintiffs’
contractual relationshipdd.

Plaintiffs now move to amend their complaiatdrop Defendaritlirani, to elaborate the

complaint’s factual allegationandto add three new claimPocket No. 109.Defendant Safeco

opposes._Docket No. 109-3. Defendant Liberty does not oppassket N0.109-4. The Court

grants Plaintiffs’ motion for the following reasons.
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Background
a. Original Complaint

The following facts are derived froRlaintiffs’ original complaintand are assumed to be
trueonly for the purposes of this motiorDocket Nol. Plaintiffs MES and MCES are
construction corporations, and Plaintiff George Makhoul is the sole officer, disetdor
shareholder of MESId. 4. Defendant Safeco served as a surety for Plaintiffs on three
construction contracts that atee subject of this litigationDefendant Liberty acquired Safeco
in early 2008 and became responsible for all of Safeco’s commitmdnfs9. Plaintiffsare
suing Safeco for failing to make payments as Plaintiff's suretor relatiting tinree construction
contracts described as followkd. T 10.

i. Pyro Project Contract

In September 2006, the United States Army Corps of Engi(f€&@E") entered a
contract with Plaintiffs to construct a Pyrotechnics Research and Techraoijty (“Pyro
Project”) for $10,628,832ld. § 11. The Pyro Project was to be completed by April 17, 2008.
Id. § 12. Plaintiffs entered mindemnity agreementith Safeco whereby Safeco agreed to act as
surebr onthe Pyro Project.ld. 1 13. The indemnity agreemeirtcludeda term that MES had
the right to appeal any contract termination before Safeco could assumé @cestthe Pyro
Project. Id. T 59.

The QOE found problems with Pyro Project specifications and changed the scope of the
Pyro Project.ld. 1 1618. Plaintiffs sought equitable adjustments to the terms of the Pyro
Project so that it could comply with the COE’s demarids{{ 1820. The COE did not grant
any of the requested equitable adjustments and beginning in January 2008, the COE began to

seek Safeco’s involvement in the Pyro Progecsurety 1d. 123-25. The COEterminated



Plaintiffs management afhe Pyro Project in March 2008 when MES had completed
approximately 24% of the workd.  17.

Safeco and Plaintiffs began an investigation into the termination of Plaintiffs’
management of the Pyro Project, and Safeco indicated to Plaintiffs thabtimelythat the
COE's termination of Plaintiffs’ management of the Pyro Project was imprdge¥.30. In
light of Safeco’s finding, Plaintiffs asked Safeco to deny the COE’sstdhat Safeco complete
the project so that the termination of Plaintiffs’ management could be appé&hl!&8§.3435.

Instead, Safeco proposed that it complete the Pyoject with MES contributing as a
site subcontractorld. 1 37, 43-44MES began to assemble major subcontractors and
suppliers for Safecold.  45. Safeco and MES discussed particular terms under which Perini
Corporation (“Perini”) would provide site construction supervisdasy 47. Safeco negotiated
with the COE and signed a takeover agreer(i@ytro takeover agreementspecifying MES as
the site subcontractor and Perini as the site construction supentdis15. After Safeco
signedthe takeover agreement with the COE, MES was distressed to learn thatthekBgver
agreement gave Perini a much greater role, and MES a much smaller role, inpletioom
project than Safeco and MES had discus3ddf|f 4749. In particular, MB was distressed
because under the Pyro takeover agreenikaiini was listed as responsible for providing
subcontractors and suppliers that would earn Perini and Safeco approximately $1,500,000 in
profits. Id. 1 49. At the same time, as a result of being shut out of this role by Safeco and Perini
the Pyro takeover agreement woattstMES $2,000,000.d.

When MES complained to Safeco that it viewed the Pyro takeover agreement to be
fraudulent, Safeco responded by saying that it would cut MES out of the Pyro takeover

altogether unless MES gave Safeco a 20% discount on MES’sIfe&s50. MES refusedand



Safeco terminated MES'’s participation in the Pyro takeoker 51. Perini began its
management of the Pyro Project in July 2008. § 52.

Plaintiffs’ original complaint alleges claims relating to the Pyro Prpjecludingthat
Safeco breached the indemnity agreement term because :Sélftmmk steps to take control of
the Pyro Project on receiving word that the COE claimed that MES had defaulteziNdE®D
could appeal, which it had the right to @) injected itself into MES’s dealings with the COE
and thereby eroded any leverage that MES had with the COE in rehabilitapogitten; (3) did
not deny the COE’s demand to complete the work when MES wanted Safeco to dJ thesj€4
promises to MES in order to secure MES'’s consent to the Pyro takeover agreéonent—
instance, that MES would make all technical and purchasing decisions over the tthese o
Pyro takeover—and then reneging on their understandipgil®d to mitigate the damages
caused when the COE terminated Plaintiffs’ management of the Pyro Progrtgdying Perini
for the Pyro takeover without negotiating reasonable terms and rat&slgd Yo terminatehe
Perini agreement once MES explained its improprietyfai@d to assist in talks with the COE
to settle the dispute arising out of the termination of the Pyro Project coatrd(®) failed to
provide MES with necessary documents that MES needeffietctively appeal the COE’s
termination of the Pyro Project contracid.  55120. In addition, Plaintiffs’ original
complaint alleges that Liberty breached the indemnity agreement afte©Otes termination of
MES’s management of the Pyro Project by paying Pyro Project subcontractofvi®’'s
payment bond when MES had given Liberty documentation as to why Liberty should not pay
these claims;

ii. HEPFF Project

In September 2003, MES and Hirdngineering (“Hirani”) formed HMES, a joint



venture agreeent. Id.  140. That same month, the COE awarded a construction contract to
HMES to build the High Energy Propellant Formulation Facility (“HEM&ject) for a lump

sum price of $16,549,000d.  141. It was MES and Hirani’'s agreement that Hirars tha
majority partner of HMES; that Hirani would be responsible as a subcontractorE® i the
majority of the HEPFProjectfor $1,605,000; and that MES would be responsible as a
subcontractor to HMES for other aspects of the HEPigectfor $14,444,000.d. § 144.

Plaintiffs entered an indemnity agreement with Safeco relating to HERBEFSafeco
agreed to provide performance and payment bonds as a surety to HEPFF for ldMFSL42
143.

The COE and HMES agreed that the completion datédhéHEPFRProjectwould be
October 26, 20061d. § 147. The COE later changed the scope of the HEPFF Ptogse
modifications increased the COE’s payment obligation by $1,966,137 to $18,515,137 and
extended the completion date to May 30, 20@B.Y 150. The contract provided that wlika
COEissued desired modifications, HMES would request equitable modifications to th&HEPF
Project and then six to twelve months later, the COE and HMES would negotiate a price and
completiondate extension®r the modifications.d. 1 151-152.

The COE’s delays in payments caused subcontractors to reduce their work focbe, whi
complicated performance of the HEPFF Progedd took it beyond the completion datkl.

158. In August 2008he COE contacted Safeco as the HEPFF Project suretor to seek its
involvement. Id. 1 160161, 163, 167. In September 2008, the COE, MES, HMES and Safeco
met to discuss thdEPFF ProjectId. { 162. At that meeting, MES requested that it be paid for
all the work it lad performed to datdd. 168. Safeco refused to sign a takeover agreement,

andit urged MES and its subcontractors to continue working pursuant to the HEPFF Rdbject.



1 170. On November 8, 2008e COE terminated the HEPPFoject Id. 11164, 170.

Despite Safeco’s awareness that the COE’s own modifications to the HEs€€t &d
payment delays contribed to the COE’s dissatisfaction with HMES'’s performance under the
HEPFFProject Safeco decided to enter into a takeover agreement with tRed@Omplete the
HEPFF Project (“the HEPFF takeover agreement).f 166.

Plaintiffs’ claims as to the HEPFF Project are very similar to those made ab®&ytrthe
Project. Plaintiffs’ original complaint alleges claims relating to the HEPFFeetojncluding
that Safeco breached the indemnity agreement because :Sélfetmmk steps to assume control
of the HEPFF Project on hearing of MES'’s alleged default, degjiités right to appeal the
contract termination; (2) injected itself into MES’s dealings with the COE andthereded
any leverage that MES had with the C@Eehabilitatats position; (3) urged S and HMES
to enter into a Memorandum of Understanding relating to HEPFFdProjifications that
were not in MES and HMES's best interests;g@ssuredMES and HMES to continue working
on the HEPFF Project without assurances that the COE had the necessary furidatgafork;
and(5) encouraged MES to bid on subcontractor work relating to the HEPFF takeepéede
the fact that Safe¢s lidding process was unfaeind Safeco rejected MES'’s offer to complete
work on the HEPFF takeover. As to Liberty, Pldfatallege that Liberty: (1) paid HEPFF
Project subcontractors out of HMES'’s payment bond after the COE’s terminatiaSi$
management of the HEPFF Project despite the fact that MES had gively dibewtmentation as
to why Liberty should not pay theskims; (2) mismanaged MES’s claims regarding the non
compliant performances of electrical and fire protection subcontractokswyan the HEPFF
Project,and denied MES'’s request that Liberty complete the work or pay for otherceleatd

fire protectionsubcontractors to do so; (3) double billed MES bonds premiums for the same risk;



(4) injected itself into the COE and MES'’s settlement talks in April 2009 and in otmeem®
regarding MES’s appeal of the COE’s wrongful termination of the HEP&jed®?y thusdenying
all Parties the possibility to settle the termination; and (5) failed to provide ME®\@adssary
documents that MES needed to effectively appeal the COE’s termination of tiéHEbject.
Id. 171 172275. Finally, Plaintiffs allege that Liberty violated the Miller Act by r@figgo pay
MES from a payment bond for $1,670,661.08 worth of work MES completed on the HEPFF
Project but for which MES has yet to receive compensation, and that Safecg/aitied in bad
faith by denying MES'’s claimgainst an electriciand.

lii. ERDLF Project

In February 2005, the COE awarded MES a contract to construct an ExplosiveeResear
and Developmeritoading Facility (‘ERDLF Project”).Id. 1 276. MES was to receive
$7,262,975 for its work on the ERDLF Project, and the completion date was to be February 27,
2009. Id. 11 276, 300.

Plaintiffs signed an indemnity agreement with Safeco, and Safeco provided a
performance and payment bond as surety to the ERDLF Project for ME} 278279.

Shortly after theCOE awarded MES the ERDLF Project, the COE directed changes in
contract specifications, which in turn expanded the scope of the ERDLF Project aadi dieéa
progress of the workld. 1 282. MES requested equitable adjustments, but the COE did not
process themld. 71 28283, 288.

In December 2008, the COE, Safeco and MES met to discuss the COE'’s desire to involve
Safeco to complete the ERDLF Projetd.  290. On December 22, 2008e tCOE terminated
the ERDLF contracivhen it was approximately 74@omplete 1d. 1 282-283, 288, 300.

Safeco began an investigation into MES’s alleged default on the ERDLF Project,



concluded that the COE’s termination of MES was improper, and informed the COE of that
finding. Id. 1 295. MES requested that Safeco deny the COE’s demand that Safeco complete the
ERDLF Project. Id. 1 299.

Again, Plaintiffs raise similar claims. Plaintiffs’ original complaint alleges claims
relating to the ERDLF Project, includinigat Safeco breached the indemnity agreement because
Safeco(1) took steps to assume control of the ERDLF Project before allowing MES to appeal
contract termination, despite MES having the right to doysan agreement tetr(®) injected
itself into MES’s dealings with the and thereby eroded any leverage that MES had with the
COE in rehabilitating its position; (3¢questedhat MES continue working on the ERDLF
Project without assurances that the COE had the necessary funding for thg#@yvork;
discouragedettlement t&ls between the COE and MES)d(5) failedto provide MES with
necessary documents that MES needed to effectively appeal the COE’s temuh#im
ERDLF Project.

b. Procedural Background To The Motion

Since the filing of the original complaint in @@ inthe District of New Jerseyocket

No. 1,this case was transferred to this Distribipcket No. 54after which Defendants

requested a pneotionconferencas to gootential Rule 12 motion, Docket No. 6Bhe Parties

unsuccessfully took the case to mediation so that the aforementioned motion to digniss wa

never filed pursuant to a briefing schedule. Docket Entry 6/23/2011. The motion tesdisamis

furtherdelayed because ti@ourt has held the case in abeyance pending discovery motions in

relatedcase Safeco Insurance Company of America v. M.E.S., Inc., et al., Case N/-3312

(“Safece 09-CV-3312"). As a result, Defendants have never answered the original complaint

nor have they otherwise responded veifRule 12 motion.



On May 31, 2013, Plaintiffs filethis bundled motion seeking to amend their complaint.

Docket No. 109.Plaintiffs explain that they hope to achieve three things with the complaint

amendment: (1) the removal of Defendant Hirani MES Joint Venture from tbe(23ihe
addition of factual allegations relating to the originally pleaded nine countsinfngation
learned over the course of discoverypirelated casesafeco 09-CV-3312; and (3) the addition
of three additional counts based on fraud theories, also largely premised on docathenésig

in Case No. 0%v-3312. Docket No. 109-2.

Plaintiffs’ May 31, 2013 filingncluded Plaintiffs’notice of motion, Docket No. 108

redlined copy of Plaintiffs’ original complaint demonstrating the amendnR¥aitstiffs seek to

make,Docket No. 109-1; Plaintiffs’ memorandum of law in support of their motion to amend,

Docket No. 109-2; Defendant Safeco’s response in opposition to Plaintiffs’ motionno,ame

Docket No. 109-3; Defendant Liberty’s response in opposition to Plaintiffs’ motionéndam

Docket No. 109-4; and Plaintiffs’ reply, Docket No. 109-5.

c. Proposed Amended Complaint
The following facts are derived from Plaintiffs’ proposed amended complathére

assumedo be true only for the purposes of this motion. Docket No. 109gnerally, the

proposed amended complaint adds to the allegations made and claims leveled ffsPlainti
original complaintso the Court incorporates by reference the background setdopra,
Sectiors l.a, I.b. In the event that the proposed amended complaint strikes portions of the
original complaint] makenote of that fact.
i. ProposedAmendmentTo Add Defendants
Plaintiff's proposed amended complaint seeks to add three individual Defendants,

namely, Caryn MohaMaxfield (“Mohan-Maxfield”), David Pikulin (“Pikulin”) and Ronald



Goetsch(*Goetsch”) 1d. MohanMaxfield is a Safeco claims representative. I 32. Pikulin
is Mohan-Maxfield’s supervisor, to whom she reported dddy.f 33. Goestsch in turn is
Pikulin’s boss, “a hands on executive, intimately aware of each case and of Saftions
[who] insisted on approving all decisions and courses of action for Safietd"34.

ii. ProposedAmendment To Add Factual Allegations

Plaintiff's proposed amended complaint seeks to add factual allegationsexqlas
just one example, the role that the proposed individual Defendants Mohan-Maxfield, Rikulin a
Goetsch hath certain acts already describadhe original complaint.

Wholly new factual allegations, at least in this litigation, explain the role thatioha
Maxfield played in coordinating the allegksshal representation of Plaintiffs by Watt Tieder
Hoffar & Fitzgerald (“WTHF”) in Plaintiffs’ @mmunications with the COHd. 1 3751, 89.
WTHF is Safeco’s counsel of record not only in this litigation but the releasteEn District of
New York litigation Safecg 09-CV-3312. Notably, Plaintiff Makhoul is suing WTHF and
individual WTHF attoreys for legal malpractice, breach of fiduciary duty, tortious intemnics
with contractual relationships and unjust enrichment in a thitaelateditigation in the Eastern

District of New York captionetflakhoul v. WTHF, et al., 1GV-5108.

In the proposed amended complaint, Plaintiffs expghadt allegations relating to Pyro
Project in particular Plaintiffs expand upon MES’s desired plan to work as a subcontractor
under Safeco in the completion of the Pyro Project and Safeco’s misrepressthati it would
negotiate with the COE tmake that possibl&afeco’s hiring of Periras the principal
subcontractor insteadt unreasonable feeSafeco’s solicitation of proprietary MES financial
information relative to the Pyro Project and use of itifarmation to have the COE pay money

to Safeco as the Pyro Project suretmgiSafeco’s denial of MES’s request not to complete the

10



Pyro Project during the pendency of MES’s appeal of the COE’s termination d&M&8ract.
Id. 71 5289.

Throughouthese new factual allegatioredating to the Pyro Projed®laintiffs make
clear thathey believe that WHF's allegedlegalrepresentation of Plaintifis relevant. The
allegations relating t&/THF make their first appearance in this litigatiom Plantiffs’ proposed
amended complaint-or example, Plaintiffs allege that Safeco was able to pufirtheerbial
wool over MES'’s eyes in eliciting MES’s confidential financial informatizvhich Safeco then
used tgoersuade the COE to pay MES accounts receivables to Safeco, because WTHF,
representing both Safeco and MES in the negotiationdVliERIs trust as MES’s attorneysee
e.gid. 189.

Plaintiffs also expandheir allegations relating to HEPFF Project; in partigubdaintiffs
allegethat (1) Safeco had secretly committed to the COE that it would take over the HEPFF
Project two months prior to the COE’s termination of its contract with HMESSafeco, during
a meeting with the COE drMES that was meant to discuss how HMES could cureRREP
Project disputes, began to discuss a Memorandum of Understanding (“MOU”) wiiezeDQE
would pay HMES for work done as of that date (rather than letting MES continue omhevith t
contract);(3) Safeco urged MES to sign the MOU, a Letter of Understanding (“LOU”) and other
documents that would simultaneously serve as a release of any claims ME&awehgainst
Safeco up to that point; arid) Safeco arbitrarily shut MES out of the bidding process relating to
Safeco’s HEPFF takeover agreemeith the COE choosing instead to contract Perini as a
subcontractor at higher rates than MES quotdd{{ 103191.

Throughout the new factual allegations relatingheHEPFFProject Plaintiffsalso

insist thatWTHF'’s allegedegalrepresentation d¥lES is relevant. For example, Plaintiffs

11



allege that Safeco and WTHF’s negotiations with the COE were impropedysado MES
because MES had confidence that WTHF, as MES'’s attorney, was acting withdieto’s and
MES’s best interests in mind, never on behalf of Safeco to MES’s detrifSegte.q, id. 1 134.

Plaintiffs developtheir allegations relating to the ERDLF Project; in partigudaintiffs
add thatSafeco had secret conversations with the @@BEout MES’s knowledge or approval
relatingto the ERDLF project approximately beginning three months before the COE tehina
MES’s contractthat MES eventually found out about these conversationsskadi Safeco to
stop the discussions, but Safeco did not; that Safeco’s presence at tha@@tiigs with MES
regarding equitable adjustment of MES’s contract was unwelcome, but Stéwted anyway;
and that Safeco improperly urged Liberty to deny payment of MES’s subdontfas.
Comunale (“Comunale”) out of a bondt. 11 192242.

With respect to the new factual allegations relating to the ERDLEF Project, Padliotif
not make any explicit mention of WTHF’s alleged representation of MES. Howbeer
ERDLEF allegations criticize Safeco for acting in its own interest at avime& Mohan-
Maxfield had convinced MES that, throutite offices ofWTHF, Safeco and MES were acting
as a united front before the COE.

lii. Proposed Amendmenflo Add Legal Claims
Plaintiffs’ proposed amended complaint consolidatedaity-four legal claims it

pleadedn its original complaininto twelve claims Docket No. 109-1Those twelve claims

allege: (1) bad faith against Safeah 1 243245 (2) tortious interference with contracts
against Safegad. 11 247251, (3) breach of contract (the indemnity agreat) against Safeco
id. 119 252258; (4) tortious interference with prospective economic advantage, against, 8hfec

19 259263 (5) breach of contract (extra work) against Safetd|{ 264269; (6) quantum

12



meruit against Safecdd. 11 2760277, (7) anuntitled claim against Liberty and Comunalbk 19
278-283; (8) bad faith against Safeco and LihedtyfT 284288, (9) aMiller Act claim against
Safecoid. 11 289-294; (10) fraud in the inducement against Safedy] BP5301; (11)
fraudulent migepresentation and concealment against Safeco, Mdhafield and Pikulin,id.
19 302316; and (12) civil conspiracy to defraud against Safeco, Mohan-Maxfield, Pikulin and
Goetsch, idfY 317321.
Il. Discussion

a. Plaintiffs May Amend Their Complaint As Of Right Per Rule 15(a)(1)(B)

“A party may amend its pleading once as a matter of course within: (A) 2hftery
serving it, or (B) if the pleading is one to which a responsive pleading is required;2afa
service of a responsive pleading or 21 days after service of a motion under Rulée)2@o)f),
whichever is earlier.” Fed. R. Civ. P. 15(a)(1)(®)-

Here, Plaintiffs are not within the 2laywindow contemplated by Rule 15(a)(1)(A).
Plaintiffs argue, and the Court agrees, that Rule {5(@) appies to permit Plaintiffs’ pleading
amendment because Defendants have never filed gppleadings in this caseDocket No.
100. In September 2010, Defendants Safeco and Libettyfibest letters requesting a
premotion conference with the Court seeking to file Rule 12 motions to dismiss. Docket Nos.
62-64 Shortly thereafter, the cas®ved towardnediation (which was ultimately

unsuccessful), Docket No. 73, and then litigation surrounding the disputed posting ofatollater

security,Docket No. 91, such thahe Court has yet to set a briefing schedule foRihie 12
motions to dismissDefendants never withdrew their request for the premotion conference
seeking to file motions to dismis&ule 15(a){)(B) therefore permits Plaintiff's filing of an

amended complaint. Fed. R. Civ. P. 15(a)(1)(B). This is an “amendment as of kigti&ha

13



v. Merkin, No. 13 Civ. 1534 (PAE), 2013 WL 6147700, at *2 n.1 (S.D.N.Y. Nov. 22, 2648);

S.S. Dweck & Sons, Inc. v. Hasbani, No. 12 Civ. 6548 (RWS), 2013 WL 3963603, at *3

(S.D.N.Y. Aug. 1, 2013) (“Defendants voluntarily withdrew their motion to dismiss on 3@yil
2013 and answered the original Complaint on May 20, 2013. Plaintiff then, pursuant to Rule
15(a)@)(b), had twenty-one days following Defendants’ answer to file an Amendegl@iam

as a matter of course.” (citations omitted))he rule “encourage[s parties] to use their right to

amend to cure any deficiency” raised in a motion to disn@$arex Lid. V. Natixis Sec.

Americas LLG No. 12 Civ. 7908 (PAE), 2013 WL 3892898, at *5 n.2 (S.D.N.Y. July 29, 2013).
It might be argued that Defendantiing of the premotionconference request cut off

Plaintiffs’ time to file an amended complaint because filing the letter is the equivalent of filing

the motion and satisfied the Rule 1@itg requirements. However, significantly less effort goes

into a premotion conference letter than into a motion itself. Allowing the amended osurtpla

be filed as of right before the Court ever set a briefing schedule for the mitties fr the

more efficient use of the Court’s time and resources because the Court need omtimbe

Parties once to discuss a possible motion, and the need for the motion may be obviated if the

amended pleading deals with Defendantsicerns. In this case, where the case was stayed, it is

even more sensible to allow the amended pleading before discoveyndetrway or any statute

of limitations runs.

b. Plaintiffs May Amend Their Complaint Because “Justice So Requires”
Per Rule 15(a)(2)

Under another view of the Federal Rudesl the District Judgs Individual Rules, the
Defendantsfiling of the pemotion conference lettavasenough to cut off the Plaintiffs’ right to
amend as of right. Nonetheless, Plaintiffs will be alloweahtend because “justice so

requires.” In cases where a party cannot amend its pleading as a mebignsef “a party may

14



amend its pleading only with the opposing party’s written consent or the couves [€he court
should freely give leave when justice so requires.” Fed. R. Civ. P. 15(a){#%. permissive
standard is consistent with our strqergference for resolving disputes on the meri/illiams

v. Citigroup, Inc., 659 F.3d 208, 212-13 (2d Cir. 2011).

The Second Circugppliesa“permissive standardd complaintamendments:[J]ustice
does so require unless the plaintiff is guilty of undue delay or bad faith or unlessspanro

amend would unduly prejudice the opposing party.S. Silberblatt, Inc. v. East Harlem Pilot

Block—Building 1 Housing Development Fund Co., Inc., 608 F.2d 28, 42 (2d Cir. 1859);

Dougherty v. Town of North Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 87 (2d Cir. 2002)

(“[Ulndue delay, bad faith or dilatory motive on the part of the movant, repeateceftleure
deficiencies by amendments previously allowed, undue prejudice to the opposing partly . . . [or
futility of amendment’ will serve to prevent an amendment . . . .” (citation onjitted)

Defendant Safeco argues that nearly all of these apply in the present case to preclude
Plaintiffs’ proposed amendmentshich Defendant Safeco catisxtremely untimely, futile,
offered for an improper purpose and would unduly delay the current proceedings.” Docket No.
109-2. This Courtlisagrees anfinds that even if Plaintiffs did not have the rightitmend its
complaint as a matter of course in this casejiscussesupra, Sectiofi.a., “justice so

requires” leave to amend in this case.; Absolute Activist Value Master Fund Ltd. v. Ficeto,

677 F.3d 60, 71 (2d Cir. 2012).
I. The Proposed Amendmats Are Not Futile
1. Count Nine
Safeco argues that Count Nine of Plaintiffs’ proposed amended compéamiller Act

violation, against Safecalone—is futile because the Miller Act does not allow a general

15



contractor to sue a surety thereunder. Docket No. 1@®&ntiffs’ Count Nine Miller Act

claimin its proposed amended complaint deals with HEPFF, the contract which the COE

awarded to HMES as a joint venture. Docket No. 1§%-289294. (The Count Nine Miller

Act claim does not mention the Pyro Project or the ERDLEF Proidgt.In Count Nine,
Plaintiffs drop Hirani, MES’s joint venture partner in HMES, as a defendaah, that Plaintiffs’
proposed amended complaint’s Miller Act claiaises a Miller Act claim against Safeco alone.
Id.

The Miller Act requires a government contractor to furnish a performance bond and a
payment bond when the federal government awards the contractor a contract dfamore t
$100,000 to construct any public building or public work. 40 U.S.C. §8§(B)3), (b)(2). A
performance bond is furnished to the surety “for the protection of the Government.S40 &
3131(b)(1). A payment bond is furnished to the surety “for the protection of all persons
supplying labor and material in carrying out the work provided for in the contract fos¢haf
each person.”40 U.S.C. 8§ 3131(b)(2)The Miller Act provides who has the right to bring a civil
action thereunder.e., “[e]very person that has furnished labor aterial in carrying out work
provided for in a contract for which it a payment bond is furnished under section 3131 of this
title and that has not been paid in full within 90 days after the day on which the person did or
performed the last of the laborfornished or supplied the material for which the claim is made .
..." 40 U.S.C. § 3133(b)(1).

There appears to be no disphttween the Partigbat Miller Act performance and
payment bonds had to be posted forHf#PFFproject as it waa construgbn contract awarded

by the COE for a public building for the sum of $16,549,000. Docket No. 10981 Plaintiffs

allege that irR003,they obtained payment bonds from its major electsalkcontractor in the

16



amount of $1,000,00@&nd from its majorife protection subcontractor, Comunale, in the amount

of $1,300,000._Docket No. 109-1 971, 179. MES also alleges that it had its own payment

bond because it served as a subcontractor to MEES]. 189.

Plaintiffs’ proposed amended complaint@nfusing at timesPlaintiffs say in one
paragraphelating to the electrical and fire protection subcontradct@sSafeco’s requirement
of the payment bond “forc[ed] MES to pay . . .Id. {1 170. Later, Plaintiffs say that the
electricalsubcontractor and Comunale, the fire protection subcontractor, provided MES with
bonds from Liberty, which at the time was a separate and an independentemtiSafeco.ld.

19 172, 179.Plaintiffs allege that although Safeco was very liberal in its dispensaitio

payment bonds to subcontractors like the electrical subcontractor and Comunale, the fir
protection subcontractor, it did not properly dispense funds from a payment bond to MES for its
performance as a subcontractor to HMES under the HEPFF Project. Id. § 190.

Using the above facts as a backdrop, Plaintiffs’ Count blilegesa Miller Act claim
against Safeco. First, Plaintiffs allege that “MES provided labor and aldteHIMES pursuant

to the terms of a subcontract, but HMES failed to pay MES.fuDocket No. 109-1  290.

Next, Plaintiffs allege that “Safeco paid some of MES’ suppliers and subctos for claims
instituted against Safeco’s payment bond, but refused to make payment to MES for work
performed by MES.”Id. 1 291. “Safeco refused in bad faith to make payment to MES for its
claim under the payment bond for work performed by MB8. 292. “WHEREFORE,

plaintiffs request a judgment against Safeco for work performed by MES anb¢tsngractors

on the HEPFF Project for the months of June to October 2008 . . . as well as for additional work
performed by MES on the project, submitted as Requests for Equitable Adjustmentsrasd cl

.. 1d. 1294, MES’s Miller Act theory appears to be that it can sue Safeco for payment bond
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reimbursemenbecause first, payment bonds were executed for the HEPFF contract between the

COE and HMES in 2003 for HEPFF subcontractors, Docket No. 109-1 § 170, and second, MES

performed work as a subcontractor to HMES on the HEPFF Project, Docket No. 1 189.

According to Safecd;IMES as

[t]he [general] contractor is . . . the Principal on the payment bond, which
provides thafHMES] and [Safeco] jointly agree to pay valid claims submitted by
[HMES’s] unpaid subcontractors and suppliers. Importafigfeco’s] liability

to pay such claims is considered a secondary obligation, which the surety is
generally expected to perform if the Principal fails in the first instance torperf

its sacalled principal obligation to pay; [Safeco], in turn, is entitled to full
recourse, including indemnity and exoneration, from [HMES] to the extent called
upon to perform the payment obligation.

Docket No. 109-3 (citing Restatement of Suretyship & Guar. (3d) 88 §7-A8cordingly,

Safeco did not have to pay the principal on the bdvidre particularly, Safeco argues the Miller

Act claimis futile asMES is not a proper claimant under the Miller ABtocket No. 109-3.

Safecoargueghatcase law precludedES, as an individual member of the joint venture

member generalontractor HMES, from suing Safeco. Indeed, in U.S. ex rel. PCC Const., Inc.

v. Star Ins. Co., 90 F. Supp. 2d 512, 518-19 (D.N.J. 2000) (citing U.S. ex rel. Woodington

Electric Co, Inc.545 F.2d 1381, 1382 (4th Cir. 1976)), the court held that “suregasoaliable

for monies expended on the contract by a partner or joint venture of the geSeell’S. ex

rel. Johnson Pugh Mechn. Inc. v. Landmark Constr., 318 F. Supp. 2d 1057, 1069 (D. Colo. 2004)

(“The Miller Act was not designed to protect suchmj or general contractors. Therefore, a
partner or a joint-adventurer in the general contract itself, or a portionaafutd not be one of
those protected by the Miller Act.”).

Plaintiffs persist gating thatHMES “was not a true partnership for the purposes of the
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Miller Act.”! Docket No. 109-2. A Plaintiffscorrectlypoint out, state law requires an analysis

of the Parties’ conduct, as opposed labelin determining whether a business deal is a joint
venture? New York law holds that “a joint venture is formed when (a) two or more persons
enter into an agreement to carry on a venture for profit; (b) the agreemensehigicentent to
be joint venturers; (c) each contributes property, financing, skill, knowledge or éffioetach
has some degree of joint control over the venture; and (e) provision is made for iting char

both profits and losses.” SCS Comm’ns, Inc. v. Herrick @a., 860 F.3d 329, 342 (2d Cir.

2004). Plaintiffs’s pleadingsatisfies only four of théve of the elementef a joint venture

! This Court notes that this is not a circumstance in w8afeco is unilaterally attempting to

cast HMES as a joint venture for Safeco’s own benefit. Plaintiffs’ proposaadacheomplaint
labels the MESHirani union of HMES as a joint venture time and time ag&iee, e.g.Docket

No. 109-1 1 99 (“On September 12, 2003, the U.S. Small Business Administration approved
[HMES] as a Joint Venture Agreement”), 130 (“In an attempt to blackmail the\Jeiriue
[referring to HMES)], Safeco threatened the Joint Venture . . . unless the Jointeyentluding
Hirani and MES . . .”), 244 (“Safeco breached its duty of good faith and fair dealingltowa
MES, MCES and George Makhoul . . . [because i]t reneged @gieement with the Joint
Venture. . .”). In addition, at a discovery conference on December 18, 2012, MES'’s counsel
argued for a joint discovery privilege between MES and Hirani, telling the Céour ‘Honor,
these two entities [MES and Hirani] weretpaf a joint venture which is a partnership. They
clearly had a common interestDocket No. 99 at 115:16-18. Later, during the same
conference, MES’s counsel stated “[D]uring the 2008 time frame, the projectdh thiely were
involved [HEPFF], HMES, which is the joint venture which is comprised of Hirani and MES,
were involved in a project together as joint ventures and . . . [s]o they all had a comnest inter
in defending and protecting themselves against potential litigation ocfbafel the COE] Id.

at 116:2-14.Plaintiffs’ positionas to Count Nin¢hat HMES was not technically a partnership
or joint venture is inconsistent with the record.

2| find that New York law is applicable. Plaintiffs stated that they “do not addhe choice of
law analysis [between New York and New Jersey] at this point because, as wsttiesdd, the
legal principles are the same in both states for the issues raised in this motoket RBo. 109-
2. District Judge Allyne Ross, in her May 19, 2010 Opinion and Order ruling on a summary
judgment motion in related casgafeco 09-CV-3312, which deals with the same three
contracts—Pyro, HEPFF and ERLDEFakeady applied New York law: “[Safeco] asserts that
New York law controls this diversity action. [MES’s] briefs have not addressedh whic
jurisdictional law governs, but have assumed as much. As such, New York law is applied.”
Safecq 9-CV-3312, Docket No. 80 at 14 n.3 (citing Krumme v. Westpointeste Inc, 238

F.3d 133, 138 (2d Cir. 2000), for the proposition that “[t]he parties’ briefs assume that Nlew Yor
law controls and such implied consent is sufficient to establish choice of law”).
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required by New York law for HMES to be considered a joint ventBfaintiffs satisfy the first
element alleging thaflES andHirani entered into an agreement to carry on a venture for profit.

Docket No. 109-1 1 99 (“On September 23, 2003, MES and Hirani . . . formed a New Jersey

Partnership called HiraftMES J[oint]V[enture] . . . .”), 101-02 (detailing the amount of money
that Hirani and MES could expect to be paid under the JV). Plaiséfisfy the second element
allegingMES and Hirani’s intent to be joint venturers insofar as MES and Hirani called thei
partnership a “joint venture.Id. 1 99. Plaintiffs satisfy the third element alleging th&ES and
Hirani each contributed skill and effort to the joint venture by performing work on thEHEP
Project. Id. 11 10202. Plaintiffs satisfy the fourth element alleging that both Hirani and MES
had some degree of control over the venture because Hirani was the managingviar&irn
majority control, while MES had 49% contrdhd. 1 100; see, e.gid. 1 117 (describing that
MES’s staff met at the COE’s New York office in order to discuss how HMESdarespond to
the COE'’s cure notice).

Plaintiffs’ complaint fails to satisfactorily plead the fifth element. Plaintiffs altege
Hirani and MES'’s contract provided that the COE’s total $16,549,000 payment would be
distributed in the following way: 1%605,000 would go to ikani for its work under the Joint
Venture Agreementand $14,444,000 would go to MES for its work under the Joint Venture
Agreement.ld. 1 10202. Although this allegation explains the compensation that Hirani and
MES would receive as a result of the HMES business deal between them, taigoalldges not
contemplate that Hirani would bear losses suffered by MES relating to isnpofrthe work, or
vice versa. Absent this pleading, Safeco must explore through discovery whetlygedt: a
upon distribution of unexpectgutofit or lossbetween Hirani and MES under the joint venture

agreement can be said as a matter of law to establish that HMES was a joint venture.
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Because Plaintiffs may not be disqualif by the joint venture defense raised by Safeco
to the Miller Act claim, PlaintiffsCount Nine Miller Act claim against Safeco survives Safeco’s
attempt to cast it as futile at the pleading stage

2. Count Ten

Safeco argues that Count Ten of Plaintiffs’ proposed amended compianta the
inducement, against Safeeas futile becausé “attempts to repackage as a tort claim what
amounts to, and has already been asserted as, a breach of contract claim in Cooint One”

Plaintiffs’ proposed amended complaint. Docket No. 109-3.

The Parties agree that the elements of a common law fraud claim are proof: {{i¢ that
defendant made a representati@pas to a material fa¢8) which was falsé4) and known to be
false by the defendant, (5) that the representation was made for the purposeing itiducther
party to rely upon it, (6) that the other party rightfully did so (&byin ignorance of its falsity

(8) to his injury. _Docket Nos. 109-2 at 6, 109-3 at 12 (both citiRyéevn v. Lockwoal, 76

A.D. 2d 721, 730 (2d Dep’t 1980)). Safeco argues that Plaintiffs have not alleged the eight
requisite elements of fraud as described above.

The Court finds that Plaintiffs have adequately pleaded the eight fraud edlement
Plaintiffs allege inCount Ten that Safegepresentethat it would issue bonds to MES on the
condition that “MES [had] the exclusive right to determine whether MES, on behtélbfand
Safeco, would defend, pay, or appeal a claim made by a third party or aneQatigéor a suit
brought against MES and/or Safeco under any bond written by Safeco that is sulhject t

Indemnity Agreement."Docket No. 109-3] 296. Plaintiffs further allege that this

representation was false insofar as Safeco did not give MES the afteradmight, and that

Safeco knew it was false because Saféed no intention of honoring its agreement with
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respect to the handling of claims by MES” “as evidenced by its refusal to honor ésnagnt
and its denial that it ever made such an agreemdohty 297. Plaintiffs claim that Safeco’s
representation wasade for the purposes of inducing Plaintiffs’ reliartbat Safeco’s
representation was material because Geblgdoul, acting as MES’s agent, was induced to
sign the indemnity agreement as autesf Safeco’s representation, not knowing that it was
false and that MES suffered injury as a resudt.  298.

Next, Safeco argues that Plaintiffs have not alleged a specific statement naade by
specific persosuch that Plaintiffs have not met tRele 9(b) requirement that pleadings be

made with specificity Docket No. 109-3; Fed. R. Civ. P. 9(Igafeco’s allegation that Plaintiffs

have not named a specific person is not correct. Plaihtffe alleged that Safeco’s
representatives Steven Garand Ira Sussman allegedly made the fraudulent representation.

Docket No. 109-1 § 299. Plaintiffs’ proposed amended complaint states that Garon and Sussman

encouraged Makhoub sign the HEPFF indemnity agreements by stating verbally (althoisgh th
apparently does not appear in the contract’s text) that MES wouldheee&clusive right to
decide whether tdefend, pay or appeal a claim undettagreementid. 1 199200.

Safeco’s argumerthat Plaintiffs havenot specified the statements tRdaintiffs contend

were fraudulent is also incorrect. Sesner v. Fleet Bank, N.A., 459 F.3d 273, 290 (2d Cir.

2006) (stating that plaintiffs must specify a fraudulent statement in pleadieghtiffs describe
Garon and Sussman’s statements auutasges” that “MES [would] have the exclusive right to
determine whether MES, on behalf of itself and Safeco, would defend, pay, or agpeal' a c

made in relation to HEPFHJ. 1 296 seeGiuliano v. Everything Yogqurt, Inc., 819 F. Supp.

240, 244 (E.D.N.Y. 1993) (“[T]he complaint need not specify the time, place and content of each

mail communication . . . it is enough to plead the general content of the misrepi@senta
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without stating the exact words used[.]Th complance with theGiulianorule, Plaintiffs’ fraud

allegations in this case include a summary ofggligeral content of the misrepresentattoe,
specific day that the misrepresentation wesle, the specific time, and the specific persons who
made the stateents. Plaintiffs have pleaded with sufficient particularity for Safeco to be on
notice of the alleged fraud.

Safeco next complains thRtaintiffs’ Count Ten is nothing more than a breach-of-
contract claimmpermissiblycast as a frauth-the-inducemet claim andthatthe tort claim

must fallas a result Docket No. 109-3 Safecaelies onTelecom Intern. America, Ltd. v.

AT&T Corp., 280 F.3d 175, 196 (2d Cir. 2001), in which the Second Circuit held that “where a
fraud claim arises out of the sanaets as plaintiff’'s breach of contract claim, with the addition
only of an allegation that defendant never intended to perform the precise prgelBEsaut in

the contract between the parties, the fraud claim is redundant and plaiotéftesedy igor

breach of contract.” “[S]imply dressing up a breach of contract claim by fuatlleging that the
promisor had no intention, at the time of the contract’s making, to perform its aliigati
thereunder, is insufficient to state an independent tairncl 1d.

Safeco explains its position by pointing to Count One of Plaintiff's proposed amended
complaint,which is labeled a “bad faith clainagainst Safecan which Raintiffs allege that
Safeco “induced plaintiffs to enter into an Indemnity Agreement and to procure bosdargur
to the agreement, but never intended to comply with the conditions proposed by plaintiffs and

accepted by SafecoDocket No. 109-1 § 244Despite Plaintiffs’ calling Count One a béalth

claim, Safeco is correct thabGnt Oneas abreachof-contract claim becausenter alia,
Plaintiffs allegein Count One that they are nmntractuallypoound to indemnify Safeco for the

moneySafecaopaid out of the bonds to third parties because Safeco breached the indemnity
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agreements by operating in bad faith in administering those bond pajghuts.
Plaintiffs counter that their fraud claim is permissible despite the bifaabntract

claim becase it falls within an exception felecom Intern. Am., In¢which is that he fraud

claim involves‘a fraudulent representation collateral or extraneous to the contatKet No.

109-5(citing to Bridgestone/Firestone, Inc. v. Recovery Credit Selws., 98 F.3d 13, 20 (2d

Cir. 1996)). Plaintiffs argue that “[a] claim arising out of such a fraudulent inducement is
considered to rest upon an independent tortious act. The plaintiff sues not for any breach of
contract but for injuries suffered as a result of the defendants’ conduct whegarate and

distinct from the formal contract.Id. (citing Channel Master Corp. v. Aluminum Ltd. Sales,

Inc., 4 N.Y. 2d 403, 408 (N.Y. 1958))n invoking this exception, Plaintiffs implicitly concede

or clarify that it istheir position that the fraudulent inducement for MES to enter the indemnity
agreement-that MES would have thexclusiveright todecide whether tdefend, pay or appeal
any claim—was a sham inducemeaatd extraneous to the contract, but that this did not become
a term of the contractThe collateralor-extraneous exception to the rule against
contemporaneous contract and fraud claims dependgspdalonefraud claim being premised

on what was érepresentation of present fact, not of future intent.” Deerfield Comm’ns Corp. v.

Chesebrougliifonds, InG.68 N.Y. 2d 954, 956 (N.Y. 1986). In other words, for a fraud claim

and a breaclf-contract claim to coexist on facts such as those alleged here, the alleged
inducement caonly be said to have induced entry into the contract but cannot be said to have
simultaneously become a contract term.

In light of the foregoing, this Court understands that Plaintiffs are withdgathie one
allegation among nineteen in its Count One breaatwofract claim stating that Safeco breached

the Parties’ contract when “[i]t induced plaintiffs to enter into an Indenfgtgement and to
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procure bonds pursuant to the agreement, but never intended to comply with the conditions
proposed by g@lintiffs and accepted by Safetsp that one allegation deemed withdrawn.

Docket No. 109-1  244(a). This obviates pneblem Safeco raises with Count Tetiad

Plaintiffs insisted upon leaving the inducement allegation as the underpofrangeackof-
contract claimsuggesting that the alleged inducement could pull double duty as an enforceable
contractterm, this Court woulcbe compelled taleny the addition of Count Tén.

Finally, Safeco argues that Count Ten is time barred. Docket No. 188#8co does not

dispute that Count Ten would be timely had it been included in the original 2009 complaint.
Safeco’s argument fails because although it is true that Plaintiffs dithweta fraudn-the-
inducement claim in their original complaiftiaintiffs did already allege all the underlying facts

to Count Ten in that August 2009 docume8Bee, e.g.Docket No. 1 19 58, 59. Safeco cannot

rightly claim that they havbeen prejudiced by lack of notice. Safeco cites to Slayton v.

American Exp. Co., 460 F.3d 215, 228 (2d Cir. 2006), for the proposition that relation back for

the purposes of the statute of limitations is appropriate where “an amended nbadgeainot
allege a new claim but renders prior allegations more definite and precisdhéndre relevant
Slaytonholding is that under Rule 15, the “central inquiry is whether adequate notice of the
matters raised in the amended pleading has been given to the opposing party withtntdhefs
limitations by the general fact situation allegedhe original pleading.” Here, Plaintiffeeet
the Slaytontest and Count Ten is n¢ime barred.
3. Count Eleven
Safeco argues that Count Eleven of Plaintiffs’ proposed amended complaint—fraudulent

misrepresentation and concealment, against Safeco, Mohan-Maxfield and Pikulitie-

® 1 do not reach Safeco’s argument that the oral representations of Garon anchSussmabe
read to be a contract term because of the parol evidence rule as this argumemhagohow
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becausélaintiffs fail to allege the requisite elements of a claim for fraudulent misreypatisa
and concealment generally, dnelcause Plaintiffs fail to allege facts against specific Safeco

employees that would give rise to individual liabilifpocket No. 109-3.

In related cas®akhoul 11-CV-5108, Plaintiff Makhoul is suing WTHF for legal
malpractice arising out of what he claims were WTdt#erneys’ representations to him that
WTHF would represent both Safeco and MES before the COE despite the factehateBal
MES clearly did not have aligned interests. Now, Plaintiffs in this litigatiok teeraise similar
allegationsagainst SafegdVlohan-Maxfield and Pikulin as a fraudulent misrepresentation claim.

Safeco argues that this claim cannot stand because Plaintiffs do not ajiégisan

representation of a material faddocket No. 109-3. To the contrary, the Cdumds some

alleged statementhat pass muster-or example, on January 31, 2008, Molhdaxfield
“argued that MES should allow itself to be represented by WTHF in all dealingheittOE

going forwarg” implying no conflict existedDocket No. 109-% 37 and “Pikulin asked

Makhoul and Hirani to allow Brasco to continue to represent HMES’ interests in dedlmide
Corps at the Cure Notice meeting” around September 2008, id. T 115. As a G=wige'
Makhoul was persuaded by MohBfaxfield and Sgarlatto rely on WIHF to represent MES
starting on March 26, 2008.1d. 1 39 It is plain that the reasonable implication of Mohan
Maxfield and Pikulin’s allegedly urginBlaintiffs to retain WTHF as their counsel is that WTHF
would so advocate for MES, and Plaintiffsegk that they relceon those statements to their
detriment. Therefore, Plaintiffs have satisfied the fraud pleading requiremespteaific false
representations of a material fact, if barely

Safeco argues that Plaintiffs’ allegations regarding Mohan-Maxfield dmudirPi

misrepresentations about WTHF's representation of Plaintiffs are ggorgiin nature and do
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notsimultaneously allege that “any individual speaker did not intend to fulfill amyige at the

time such promise was matleDocket No. 109-3 Safeco argues that Mohdfaxfield and

Pikulin’s statementthus arenon-actionable under fraud principlesl. Plaintiffs allege
immediately after their allegatisiregarding MohaMaxfield that Makhoul believed “the
representations of Mohahtaxfield” and that Makhoul would have never shared [MES
information with WTHF attorneys] had he known that Safeco and WTHF were colluding to
advance the interest of Safeco, at the expense of MES’ interest and to causelaaramesto

MES and George Makhotil.Docket No. 109-1  43This allegation implieshat there was an

understanding between Safeco and WTHF that they wlildde against MES
contemporaneoliswith MohanMaxfield's representations, such that Mohdaxfield’s
statements were a misrepresgion the moment they were made. Similarly, Plaintiffs’ proposed
amended complaint alleges that shortly after Pikulin “asked Makhoul and HirarowoBxihsco

to continue to represent HMES' interest in dealing with the Corps,” “BrascwitieMohan-
Maxfield and David Pikulin from Safeco and then met with Makhoul and Hirani. He advised
MES and Hirani . . . not to contradict his representation of HMES in order to maintainea unifi
front with Safeco defending against the Corpel”’{{ 11516. Then, diing a meeting held later
that day, Safeco and Plaintiffs’ interests walready adverse, as Safeco had had a secret
meeting with the COE two weeks earlier, calling into question WTHF's purplmyealties. Id.

1 118. The import of Plaintiffs’ allegatis is that Mohan-Maxfield, Pikulin and Brasco colluded
to confuse Plaintiffs as to the nature of WTHIEgalrepresentation of Plaintiffs from the
inception of that alleged arrangement. This undermines Safeco’s argumeéeé that
misrepresentations weadout the future and not actionable.

Safeco next argues that a fraud claim must include “reasonable reliance” uporethe fals
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representation of a material fact, and that Plaintiffs could not have possildgabhsrelied
upon any representation that WHTF would represent Plaintiffs and Safeccasieaulsly and
equally, given that Plaintiffs and Safeco had radically contradictteyests in this dispute with

the COE._Docket No. 109-3. While this argument appeals to common sense and may in fact be

correct it is unavailingat this pleading stagen related casévakhoul, 11€V-5108, District
Judge Gleeson denied WTHF’s motion to dismiss Makhoul’s legal pratdioe against it.
District Judge Gleeson permitted additional discovery on the questiorettievlan attorney
client relationship existed between WTHF and MB&d stated that the question was most
proper for resolution on summary judgment on the close of discovery.

Now, Safeco wishes this Court to find that it would have been unreasonabBlaiftiffs
to believe Mohan-Maxfield and Pikulin when they informed Plaintiffs that WTHF would
represent Plaintiffs and Safeco jointly before the COE. Howavéeely that proposition
seems—District Judge Gleeson did express a great deal of skeptadisut itin a hearing in
Makhoul, 11€V-5108, Docket No. 54-the factremains that District Judge Gleeson permitted
discovery and advised summary judgment determination of that question ther&éafseCourt
is presented with almost identical circumstances.

Accordingly, this Court finds that as Plaintiffs allege in their proposed ardende
complaint that they reasonably relied Mohan-Maxfield and Pikulin’s representations that
WTHF would jointly repesent Safeco and Plaintiffs, this claiomgves Safeco’s motion to
dismiss on that grounds.

Finally, Safeco argues that Moh&taxfield and Pikulin cannot be individuallyable for

* For the same reason, Safeco’s oppositidalantiffs' general inclusion of factual allegations
regarding WTHF’s pyrorted representation throughout their proposed amended complaint, even
those claims that are not centrally premised upon WTHF'’s purported attdraatyrelationship

with Plaintiffs, is rejected.

28



actions taken in the course of their employment or on behalf of the corbpeayse case law
states that employees otampany cannot be held liable for their actions taken or duties

discharged in the course of their employment or on behalf of the compaiket No. 109-3.

Safeco’s argument fails because Plaintiffs’ allegations against Mdhafield and Pikulin are
sweh that Mohan-Maxfield and Pikulinallegedactionsmay not have beenithiin the scope of

their employment with Safecd&geeCohen v. Davis, 926 F. Supp. 399, 404 (S.D.N.Y. 199%) (*

supervisor is considered to have acted outside the scope of his employment if Widenisee
that the supervisor's manner of interference involved independent tortious acts Baci as
misrepresentations, or that he acted purely froicear selfinterest’).
4. Count Twelve
Safeco argues that Count Twelve of Plaintiffs’ proposed amended comptarit—

conspiracy to defraud, against Safeco, Mohan-Maxfield, Pikulin and Goeisdhitte because
Plaintiffs fail to allege the requisite elements of a civil conspiracy claimergdly, and because
Plaintiffs fail to allege facts against specific Safeco employees that woediggvto individual

liability. Docket No. 109-3. Further, Safeco alleges that the intra-corporate conspiragyedoctr

precludes a civil conspiracy claim against employees of the same d¢anpotd.
“It is well-settled that New York law does not recognize an independent cause of action

for civil conspiracy.” _Internet Law Library, Inc. v. Southridge Capital Mgii C, 223 F.

Supp. 2d 474, 490 (S.D.N.Y. 2002). “A plaintiff must first establish an independent, actionable
tort.” 1d. Here, Plaintiffs have achieved thigeshold requirement with Count Eleven’s
fraudulent misrepresentation and concealment claim against Mohan-Maxfielckahd. Pi

Docket No. 109-11 302316.

Once an independent, actionable tortrigperly pleaded, as is the case herenEtts
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must plead theequisite elements of a civil conspiracy claimhich arg(1) an agreement
between two or more people; (2) an overt act committed in furtherance of the egrg@nthe
participation of the individuals in furtherance of the plan or purpose; (4) resulting agdam

injury. SeeBigio v. Coca-Cola Co., 675 F.3d 163, 176 (2d Cir. 2012). Plaialitge facts that

satisfy these elemends to all DefendantsAs tothe first element, an agreement, Plaintiffs
allege that “Safeco, Mohavaxfield and Pikulin knew their representations [regarding WTHF]
to be false and intended to defraud MES and Makhoul at the time their representateéons we
made because MohdWaxfield and Vivian Katsantonis, Esq., a parner at WTHF . . . intended to
sue MES at the time they first made the representations [that WTHF wowdderpSafeco and

MES jointly], namely in March 2008.”_Docket No. 109-1 | 36&Van Dunk v. BrowerCase

No. 11-CV-4563, 2013 WL 5970172, at *15 (S.D.N.Y. Nov. 7, 2013) (statiag “alleging an
explicit agreement is not required,” but dismissing the conspiracy cksaule neither was
there any allegation of a “tacit understanding to carry out the prohibited cndacanother
allegation, Plaintiffs state that “Goestch @epl with the plan to induce plaintiffs to rely on the
legal representation of WTHF and the representation of Mohan-Maxfield and Pliat end . .
.. 1d. 9 319. Plaintiffs allegtions satisfy the second element of civil conspiranypvert act in
furtherance of the agreemewith respect ttMohanMaxfield and Pikulinnsofar as Plaintiffs
aver that MohatMaxfield and Pikulirfalsely represented to Plaintiffs that WTHF was
representing Safeco and MES jointhg. 11 307-08.Plaintiffs allege thaGoetsch, Pikulin’s
supervisor, “insisted on approving all decisions and courses of action for Saligcth.34
Plaintiffs satisfactorilyallege thehird element of civil conspiracy, participationDéfendants
Mohan-Maxfield, Pikulin and Goetsch furtherance of the plan or purpose, usingsame

allegationsas satisfy the ovedct element.ld. Finally, Plaintiffs allege damage or injury in
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WTHF's purportedly negotiation with the COE to Plaintiffs’ detrimeatausdlaintiffs let their
guard dowrbelieving that WTHF was proceeding in Plaintiffs’ best inter&se, e.q.id. 11 41
(stating thaWWTHF convincedViakhoul to abandon seeking redress relating to the COE’s
termination of the Pyro Projec¢t52-77 (stating that WTHF and Safeco then led Plaintiffs to
believe that they would be part of Safeco’s takeover of the Pyro Project, butféd &gprived
Plaintiffs of meaningful participation)ln sum, Plaintiffs have adequately pleaded civil
conspiracy as to Defendants Mohan-Maxfield, Pikulin and Goetsch.

Safeco argues that even if that is the case, theedntporate conspiracy doctrine
precludes Count Twelve’s civil conspiracy claim against Saferajsloyeess individuals.
Docket109-3. Theproblem with Safeco’s argument is that although Plaintfifgl conspiracy
claim doesname Safeco employees, Plaintiffs also allege other corporate entitiaavedved
in shutting MES out of the various projects, namely Perini Corporation (“Perirfiiziw
succeeded Plaintiffs as project site supervisors) and Cashin Spinelliéti-&trC (“CSF”)
(Safeco’s surety consultantiror example, Plaintiffs allege that Safeetused to award a
subcontract to MES on the Pyro Project and gave it to Pestaad despite the fact that Perini
charged $4,000,000 more than MES'’s cost estimate to provide identical subcontractors and

suppliers._Docket No. 109-1 § 63. Plaintiffs’ allegations that Safeco took a $4,000,000 loss to

work with Perini instead of MES implies that Safeco and Perini conspired to squE&zeuvlof
the deal; otherwise, the SafePerini relationship makes no sense as a business deal as per
Plaintiffs’ barebones description.A further allegation that there was a conspiracy between
Safecoand Perini is that “[t]he contract fee was nine percent, more than double thedstardar
charged by the industry for that type of contract . .1d.™] 64. All of this ties into Plaintiffs’

allegations regarding the purported fraudulent representétat WTHF legally represented
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Plaintiffs because “WTHF represented both Safeco and Perini in reviewprgyvang and
signing the contract, and . . . Perini’'s contract was signed by Safeco withoutéeavged by
any other attorney or construction f@ssional.” Id. § 61. The claim stands for now.

ii. The Proposed Amendment Does Not Appear To Be Offered In
Bad Faith

A “rule in our circuit is to allow a party to amend its complaint unless the nonmovant

demonstrates . . . bad faith.” City of N.Y. v. Group Health, Inc., 649 F.3d 151, 157 (2d Cir.

2011). Defendant Safeco argues that Plaintiffs seek to amend their complaint inholaeréi
because it is trying toweave into essentially every one of its original claims, the frivolous

claims” alleging?WTHF’s legal malpracticeDocket No. 109-3. As discussed above, this issue

is alive in related cagdakhoul, 11€V-5108 Oncethe issue of whether an attornelient
relationship existed between Makhoul and WTHF is determined on summary judgment in tha
case, Safecmaybring that ruling to this litigation and argue what impact, if any, it should have
on Plaintiffs’ claims.

Safeco also argues that Plaintiffs’ proposed Counts Ten, Eleven and Twelveadsre
in bad faith because Plaintiffs must have known the Counts’ legal shortcomings and that the
Counts were futileld. at 3. This, according to Defendant Safeco, “amounts to nothing more
than a transparent and wholly improper attempt to bog this litigation . . . down witlctibsisa
in the hopes of gaining some improper tactical advantage, including among fotftlees,costly
delay and prejudice to Safecdd. Asthe amendments are not futildind that Safeco’s
argument that Plaintiffs made them in bad faith knowing they were futile is vincorg.

Plaintiffs have not filed their motion to amend in bad faith.

iii. The Proposed Amendment Does Not Prejudice Defendant Safeco

“Prejudice to the opposing party if the motion is granted has been described as the most
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important reason for denying a motion to amend.” New Hampshire Ins. Co. v. Total Tool
Supply, Inc, 621 F. Supp. 2d 121, 123 (S.D.N.Y. 2009). Defendant Safeco claims that it would
suffer prejudice because MES is attempting to “completely alter the positiasshehd in this

case ovethe past three years by (i) deleting factual allegations . . . and (ii) injectimgrous

new allegations regarding the alleged joint representation throughout itsaountipht serve no
purpose but to delay proceedings and to harass and prejudice Safeco, including Safeco’s

executives and employeesJocket No. 109-3.

It is true that Plaintiffs’ proposed amended complaint comes many yearthafte
litigation’s initial filing, but

[d]elay in seeking leave to amend a pleading is generally not, infatiself a

reason to deny a motion to amend. However, the Court may deny a motion to
amend when the movant knew or should have known of the facts upon which the
amendment is based when the original pleading was filed, particularly when the
movant offers no excuse for the delay . . . . Leave to amend a complaint will
generally be denied when the motion to amend is filed solely in an attempt to
prevent the Court from granting a motion to dismiss or for summary judgement,
particularly when the new claim could have been raised earlier.

New Hampshire Ins. Co., 621 F. Supp. 2d at 1232 mere fact that this litigation is three

years old does not establish that Defendant Safeco would suffer prejudicedifrjlaiat were
amended First, Plaintiffs statehtat someof the proposed amended factual allegations were not
previously known to them because they were revealed in the context of discovery iatdte re
case Safecd@9-CV-3312. Second, a review of Plaintiffs’ redlined proposed amended complaint
shows that many of the proposed amendments add details to allegations thatsRizaakfin
their earlier complaints

There is arexception to this, which is Plaintiffs’ proposed amended allegations regarding
Defendants’ fraudulent representations that WTHF would represent PsaamtdfSafeco alike in

their dealings with the COE. Rather than adding detail to factual allegationseteaigted this
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motion in this litigation, these proposesi@ndments inject a broad new angle to Plaintiffs’
approach to this litigation. Even still, this Court does not find that permitting §aghteons
would inflict prejudice upon Defendants. After all, Defendants have been on notice that
Plaintiffs were alleging these facts in the context of related litigiakhoul, 11€V-5108.
Furthermore, expansive discovery—at this writing, Defendants have served some 3§¢sl1 pa
of documents, 19 interrogatory responses and 76 admissi@ssateady been conducied
Makhoul, 11€V-5108, regarding allegations that WTHF represented Plaing#&eMakhoul,
11-CV-5108, Docket No. 671t is true that the Parties are still embroiled in a dispute regarding
Defendants’ privilege log in that cadmit discovery is progresgn

Most critical to this Court’s belief that Plaintiffs’ amendment of their complaint would
not prejudice Defendant Safeco is the fact that this litigation is still at a stagesubhre
amendmentvould not likely cause delay. Defendants have not filed an answer or any other
responsive pleading. Discovery is not complete in this litigation, nor is it completated
litigations Safecg 9-CV-3312, or Makhoul, 115V-5108. The new factual allegations and
claims arise out of the same set of igpige facts as the prexisting factual allegations and
claims such that to the extent any additional discovery is merited by complaintraerenid
would complement existing document productions rather than trigger novel investig&tfons.

Corbett v.City of N.Y., No. 11 Civ. 3549 (CBA) (VMS), 2013 WL 5366397, at *27 (E.D.N.Y.

Sept. 24, 2013) (stating that “[p]rejudice to the opposing party is an important consideration i
ruling on a Rule 15(a) motion,” and holding that the defendants would be pezjuny the
proposed amendment becauségr alia, discovery had closed).

iv. The Proposed Amendment Does Not Cause Undue Delay

In Block v. First Blood Associates, 988 F.2d 344, 350 (2d Cir. 1993), the Second Circuit
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stated that delay without bad faith or undue prejudice is not sufficient reason tieaemnyo
amend. This Court, having found that Plaintiffs’ proposed amendment is not in bad faith and
would not cause undue prejudice, accordiraglgws Plaintiffs’ motion for leave to amend

despite the allegations délay. SeeBoda v. Phelan, Case No. CM-28, 2012 WL 3241213, at

*4 (E.D.N.Y. Aug. 6, 2012) (“[A]bsent a showing of prejudice or bad faith, the Second Circuit
has affirmed district aart rulings granting motions to amend [a pleading]” for long periods of up
to four years. (citations omitted)Rlaintiffs’ complaint amendnm would not cause undue
delay.

II. Conclusion

In light of the foregoing, Plaintiffs’ motion to amend their complairgranted.
Plaintiffs may file their ppposed amended complaint and the Clerk of Court may issue an
amended summons.

Dated: Brooklyn, New York
Januarny6, 2014

Vera M. Scanlon

VERA M. SCANLON
United StatedlagistrateJudge
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