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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JEANETTE GONZALEZ,
Plaintiff,

-against : MEMORANDUM AND ORDER
: 10ev—2941 (DLI)

MICHAEL J. ASTRUE, COMMISSIONER | :
OF SOCIAL SECURITY :

Defendant.
DORA L. IRIZARRY, United States District Judge:

Plaintiff Jeanette Gonzale¢ Plaintiff”) filed an application for disability insurance
benefits under the Social Security Act (th&ct”) on April 23, 2008, alleging a disability that
began on December 17, 2007. (R. -187)' The Social Security Administration denied
Plaintiff's application initially and on reconsideration. (R-654) Plaintiff appearegro seand
testfied at a heang held bebre Administrative Law Judg&al Lahat(*ALJ”) on September 21,
2009. (R. 446.) By a decision dated September 30, 2009, the ALJ concluddeladidtff was
not disabled within the meaning of the Act. (R-68) On April 29, 2010, the ALS decision
became the Commissiongrfinal decision when the Appeals Council derfaintiff's request
for review. (R. 13.)

Now represented by counséllaintiff filed the instant appeal seeking judicial review of
the denial of benefits, pursuant4® U.S.C. § 405(g). The Commissioner now nsover
judgment on the pleadings, pursuankEe&al.R. Civ. P. 12(c), seeking affirmation of the denial of
benefits. $eeComm’r Mot. for J. on the Pleadings, Dkt. Entry 34 Plaintiff crossmoves for

judgment on the pleadings, seeking reversal of the Commissodecisionand remandfor

1«“R citations are to the correspondingly numbered pages irettiéierl administrative record
(SeeDkt. Entry 19.)

Dockets.Justia.com


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS405&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_16f4000091d86
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR12&originatingDoc=I3d0c1087a31f11e191598982704508d1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://dockets.justia.com/docket/new-york/nyedce/1:2010cv02941/306061/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2010cv02941/306061/21/
http://dockets.justia.com/

further proceedings.SgePl. Mot. forJ.on the Pleading®kt. Entry 16) Plaintiff contends that
the ALJ did not: (i) properly advise Plaintifof her right to counsel at the hearih(i) properly
give controlling weight to Plaintiff's treating physician; (iii) properly ew®l Plaintiff's
credibility; and (iv) present the vocational expert with an appropriate hgpcal. GeeMem. of
Law in Oppn to Def!s Mot. for J. on the Pleadings and in Supp. d6RTrossMot., Dkt. Entry
17 (“Pl. Mem?), at 7-8.)

For the reasons set forth below, the Commissisnemtion is denied, anBlaintiff's
motion is granted. The court remants action for further administrative proceedings
consistent with thi#lemorandum and Order.

BACKGROUND

Non-medical and Testimonial Evidence

On September 21, 2009, Plaintiff, appeanimg se testified at a hearing concerning her
disability claim (R. 4-46.) At the time of the hearind?laintiff wasforty-three years old and
living with her husband and two sons. (R. 1&hehadobtained a GED and attended college
for approximately one and half years. (R. 15.) She aldwd obtained a certificatdor
secretarial scienckom the Taylor Business Institute, and received training as a correction
officer at the New York City Department of Correctiond¢¥CDOC"). (R. 15-16, 140.)

Plaintiff held a variety of jobs during thpag fifteen years® From 1988 through 1992
and forpart 0f1995, shevorked as dechnician for photography labs. (R.-18, 133, 153&5,

169.) In 1996, she worked as a receptionist for a recycling company. -8, 133, 1556,

2 The court does not discuss this ground further herein because this action is remanded on other
grounds.

® The applicable regulations require the ALJ to consider all jobs that a ntairas had for the
past fifteen years to determine Heast relevant work.” 20 C.F.R. § 404.1560(b)(1).
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169.) From March 19970 March 2004, she worked as a correiofficer at the NYCDOC
(R. 17, 133, 156, 169.) As a correcsafficer, she supervised and escorted inmates, conducted
security searches, and responded to alarms. (R. 133, 156.)

Plaintiff suffered two workelated accidenthile working with the NYDOC First, on
October 19, 200 laintiff slipped and felwhile climbing stairsand injured her right hip. (R.

54, 300.) As a resultPlaintiff underwentan arthroscopic surgery performed by Dr. Srino
Bharamon April 1, 2004. (R. 120, 310312.) Following the surgerylaintiff continued to
work atthe NYCDOC, butonly on “modified duty” (R. 1820.) “Modified duty” included
various tasks, such &svorking the gates,which requiredconstantly standing ypushing and
pulling heavy metal doors, and receptionist workR. 18, 20.) Working as eeceptionist
required sitting for prolonged periods and answering phone calls. (R. 20.)

On March 1, 2007 Plaintiff underwent asecond surgerya right total hip joint
replacementperformed by Dr. Eduardo Salvati at the Hospital for Special Surgeryl7g84.)
Plaintiff testified at the hearing thalthoughher surgery relieved a lot of her pain, sétél felt
pain when sitting or standing for prolonged periods. (R. 21.)

The second accident occurred on October 22, 2007. (R. 20hie “pushing the
restaurant door that was overlapgd@laintiff strained her right hipnd developeteft hip pain
that is aggravated bgrolonged standing. (R. 2@6.) She continued to worn “modified
duty” for two months until December 17, 2007, the date when her alleged disability began. (R.
16-18.)

Plaintiff claimsthat shecan no longer work at her previous job as a receptionist, which

* Plaintiff describes her past work a&raceptionist, but according to the vocational expert, the
job was really more like &telephone operatdr. (R. 3940.) Any distinction between the two
positions is not relevant for purposes of tégision
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was the last position she had as part of her “light duty” with NYDOC, because she siaforot
more than two hourat a time. (R. 26-28, 34.)At the time of the hearing, Plaintiff wasceiving
$1,809.00 on a monthly basis pursuanattisabiity retirement pension frorthe City of New
York. (R. 17.)

Il. Medical Evidence

A. Medical Evidence Prior to Alleged Onset Date of December 17, 2007

Plaintiff's hip injuries were treated by five physician®r. Barry Katzman, Dr. Srino
BharamDr. Steven Touliopoulos, Dr. Kiomars Moosaza@eid Dr. John Vlattas(R.211, 215
16, 23435, 239, 243.) All five physiciangractice medicineat the same medical group, the
University Orhopedics of New York, PLLC. (R. 211, 215-16, 234-35, 239, 243.)

After the first accident, Dr. Katzman and Dr. Bharam recommetiagdPlaintiff use
crutchesundergophysical therapyndwas prescribed Vioxx and Vicodin fpain. (R. 300, 303,
30506, 309.) On April 1, 2004)r. Bharam performe®laintiff's first surgery. (R. 314312.)
The surgery consisted @& right hip arthroscopy, anterior and posterior labral debridement,
posterior capsular plication, anterior and posterior capsulorrhaphy, mitvoéradt the anterior
superior acetabulum, removal of loose body, partial synovectomy, and ligamentsn ter
shrinkage. (R. 310.)

On October 15, 2004, at a follewp visit with Dr. Bharam he recommendedhat
Plaintiff avoid prolongedsitting. (R. 322.) One month latesn November 18, 2004, Dr.
Bharam e@termined thaPlaintiff could return to full duty. (R. 324.) However, on January 14,
2005, Plaintiff visited Dr. Bharam agairof pain and stiffness her hip (R.314.) Dr. Bharam
noted Plaintiff' s adwancing arthritis based oan x+ay examinationand reommendedthat

Plaintiff receive Hyalgan injectionsld() Moreover,Dr. Bharamfoundthat Plaintiffmight be a



candidate for a hip replacent surgery in the futureld()

On April 3, 2006, Dr. Touliopoulos recommended right totalredacement surgery for
Plaintiff. (R. 31516.) One year later, on February 21, 20D, Vlattas conducted a physical
examination oPlaintiff and“filled up [sic] paperwork for her to continue on restricted dutfR.
243.) The rext day,a bilateralhip x-ray showedthat Plaintiffhad a severe arthritis iher right
hip. (R. 180, 189.) On March 1, 2007 because oPlaintiff's severe arthritjsDr. Salvati
performed hip replacemestirgeryon Plaintiff (R. 180-84.)

On December 17, 2007, two montafter the second accident afair days before the
alleged onset of her disabilitylaintiff visited Dr. Moosazadeh and complained of pain
aggravated byold weather and prolonged standing. (R. 205.) He opinedPthattiff may
continue currentlight duty” work, but also stated thaturther assessment would be warratrited
if Plaintiff’'s symptoms continue.Id.)

B. Medical Evidence On or After Alleged Onset Date of December 17, 2007

On the date of the onset, December 17, 280aintiff visited Dr. Moosazadeh again and
complained of two to three days of right hip pain thats aggravated bgtanding. (R. 206.)
Unlike his previous reporDr. Moosazadeh did not conclude tiaaintiff could return td'light
duty.” (Id.) Instead, Dr. Mosazadelnoted that Plaintiff remains disabletiand advised heo
use ambulatory ass@iceand continue physical therapy.ldj On January 11, 2008, Dr.
Moosazadeh agameportedthat Plaintiff“remains disabletland notedPlaintiff’'s complaint that
prolonged sitting aggravates her pain. (R. RGHollowing the January 11, 2008 visRlaintiff

visited Dr. Moosazadeh on at least four occasfdmst Dr. Moosazadeh did naipecifically

® The record suggests that Plaintiff visited Dr. Moosazadeh on monthly basis b@&rmause
Moosazadeh repeatedly recommended Plaintiff to follow up in four weeks interval342{R7.)
However, the record does nobtntain Dr. Moosazadéh report for each visit, so i$ unclear
whether Plaintiff visited Dr. Moosazadeh amonthly basis or only five times after the onset
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describePlaintiff’s work related limitationgexcept fora notationin an April 27, 2009 repothat
Plaintiff “remains disabled from her employméngld.)

DISCUSSION

Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring taon ao
federal district courtseeking judicial review of the Commissiotgerdenial of their benefits
“within sixty days after the mailing . of notice of such decision or within such further time as
the Commissioner of Social Security may alfow42 U.S.C. § 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesSchaal v.
Apfel 134F. 3d 496, 504 (2d Cir1998) The former determination requires the court to ask
whether“the claimant has had a full hearing under the [Commissgjnexgulations and in
accordance with the beneficent purposes of the’ AEchevarria v. Ség of Health & Human
Servs, 685F. 2d 751, 755 (2d Cir1982)(internal quotations omitted). The latter determination
requires the court to ask whether the decision is supportégumh relevant evidence as a
reasonable mind might accept as adequate to support a con¢luRichardson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)

The district court is empowerétb enter, upon the pleadings and transcript of the record,
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Secuity, with or without remanding the cause for a reheatid U.S.C. § 405(g) A remand

by the court for further proceedings is appropriate whiee Commissioner has failed to provide

date. For example, on January 11, 2008, Dr. Moosazadeh prescribed Plaintiff to return in four
weeks, (R. 348 but the record does not contain Dr. Moosazadetport from Februar008.
Similarly, on August 28, 2008, Dr. Moosazad#irectedPlaintiff to returnin four weeks, (R.

346), but the record does not contain the physician’s report from September 2008.
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a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y.2004) A remand to the
Commissioner is also appropridfev]here there are gaps in the administrative re€CoRlosa v.
Callahan,168F. 3d72, 83 (2d Cir.1999) (quotingSobolewski v. ApfeB85F. Supp. 300, 314
(E.D.N.Y. 1997). An ALJ, unlike adistrict judge, has an affirmative duty tbdevelop the
record in light of the essentially n@uversarial nature of the benefiigceedings. Tejada v.
Apfel 167 F. 3d 770, 774 (2d Cir. 1999).

Where, as herethe claimant washandicapped by lack of counselt the administrative
hearing,the administrative law judge has a dtay‘scrupulously and conscientiously probe into,
inquire of, and explore faall the relevant fact$ and te reviewing court haa duty to*make a
searching investigatioaf the recortl to ensure that the claimastrights have been adequately
protected. Cutler v. Weinberger516F. 2d 1282, 1286 (2d Cir. 1973tankerson v. Harris636
F.2d 893, 895 (2d Cir. 198. The reviewing cours duty to“make a searching investigation of
the record applies even when a claimant wai® seat the hearing and obtains a counsel on
appeal.Hankerson 636F. 2d at 895.

. Disability Claims

To receive disability benefits, claimants must“idesabled within the meaning of the
Act. See42 U.S.C. § 423(a)d). Claimants establish disability status by demonstrating an
“inability to engage in any substantial gainful activity by reason of any aigddeterminable
physical or mental impairent . . . which has lasted or can be expected to last for a continuous
period of not less than 12 months42 U.S.C. § 423(d)(1)(A) The claimant bears the initial
burden of proof on disability status and is required to demonstrate disabitlity Syapresenting

“medical signs and findings, established by medically acceptableatloritaboratory diagndis
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techniques,”as well as any other evidence the Commissioner may require. 42 U.S.C. §
423(d)(5)(A) see alscCarroll v. Sety of Health & Human Servys705F. 2d 638, 642 (2d Cir.
1983) An ALJ must adhere to a fivetep inquiry to determine whether a claimant is disabled
under the Social Serity Act as set forth i20 CF.R. § 404.1520. If at any step, the ALJ finds
that the claimant is either disabled or not disabled, the inquiry ends there. Eidgitmant is
not disabled if he or she is working and perfornmisgbstantial gainful activity. 20 CF.R. §
404.1520(b) Second, the ALJ considers whether the claimant hasewere impairmerit,
without reference to age, education or work experiedogpairments aréseveré when they
significantly limit a claimaris physical or rantal“ability to conduct basic work activitiés.20
C.F.R. 8§ 404.1520(c) Third, the ALJ will find the claimant disableid his or her impairment
meets or equals an impairment liste®hC.F.R. pt. 404, subpt. P, app(‘Appendix I). See

20 CFR. § 404.1520(d).

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimants “residual functional capacity(*RFC’) in steps four and five. 20 ER. 8
404.1520(e) In the fourth step, the claimant is not disabiete or she is able to perforfipast
relevant work. 20 CF.R. 8 404.1520(e) Finally, in the fifth step, the ALJ determines whether
the claimant could adjust to other work existing in the national econocomgidering factors
such as age, education, and work experience. If so, the claimant is not disabled.R2& C.
404.1520(f) At this fifth step, the burden shifts to the Commissioner to demonstrate that the
claimant could perform other workSeeDraegert v. Barnhart311F. 3d468, 472(2d Cir.2002)

(citing Carroll, 705F. 2d at 642).
Ill.  ALJ’s Decision

On September 30, 2009, the ALJ issued his decision derBiaigtiff's claim for
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disability benefits. (R. 51:63) The ALJ followed the fivestep procedure to make his
determination that Plaintiff edd return to her previous worknd therefore, is not disabledld()

At the first step, the ALJ found th&laintiff had not worked since her alleged onset date,
December 17, 2007. (R. 53.) At the second step, the ALJ concludétaimiitf suffered fom

the following severe impairmentdilateral left hip pain, status post total right hip replacement
surgery, and consequential left hip p&irfld.) At the third step, the ALJ concluded that these
impairments in combination or individually did noteet or equal an impairment listed in 20
C.FR Part 4@, Subpart P, Appendix 1. (R. 58.) The parties do not dispute these findings.

At the fourth step, the ALJ determined tHalaintiff retained the requisite RFC to
performsedentary work, and that Plaintiff could return to her past relevant warkeasptionis
with certain limitations.(R. 53962.) The ALJ found that Plaintiff could(i) stand and/or walk
for two hours in an eigktour workday, with no more than twenty minutes of continuous
standirg and/or walking; (ii) sit for up to six hours in an eiyftur workday; and (iii) lift and/or
carry no more than ten pounds occasionally and less than ten pounds frequently. (RR. 59.)
reaching these conclusions, the ALJ accortrdstantial weighitto a consultative physicias
opinion, whichconcludedthat Plaintiff had no restrictions for standing, walkmgsitting. (R.
6162, 284.) The ALJ accorded only‘some weighit to an opinion from Dr. Moosazadeh,
Plaintiff's treating physician. (R. 682.) The ALJ reasoned th&r. Moosazadelihas stated

that the claimant is disabled . . . without providing specific limitatiofR. 61.)

® Plaintiff also testified at the hearing that she suffered from neck and backopathe ALJ
found that the medical evidence contained in the case record does not supotll&esd
symptoms. (R. 53-54.) Plaintiff does not dispute this finding.
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IV.  Application

A. Develogng the Administrative Record

Plaintiff asserts that the ALJ erred by not giviagntrolling weight to hertreating
physician becausginter alia, the ALJ had a duty to develop the record furtbece he
determinedthat the treating physician’s opinions were based upsufficient evidence. (Pl.
Mem. 1322.) The Commissioner responds that there sedBcientevidence in the record from
the treatment notes d?laintiff’'s treating physiciarand other sources to suppdhe ALJ'S
decision to discourRlaintiff's treating physiciais opinions. SeeDef.’s Repy Mem. of Law in
Further Supp. of His Mot. for J. on the Pleadings, Dkt. Entry@8rim’r Reply”), at 48.)

As part of the ALJ'sfundamentalduty to develop the record, he is responsible for
seeking additional information when the treating physiciambagrovided an adequate basis to
determine a claimant’s disabilitySee20 CF.R. § 404.1512()-(e) (describing responsibility to
develop the reco)d Shaw v. Chater221 F.3d 126, 134 (2d Cir2000 (“For the ALJ to
conclude that plaintiff presentatb evidence of disability at the relevant time period, yet to
simultaneously discount the medical opinion of his treating physician, violaseguty to
develop the factual record, regardless of whether the claimant is represefggdllwounsel).

In describing this duty,hie Second Circuit has explained that a treating physician’s failure to
provide a full explanation or clinical findings supporting his or her detetrnméhata gaintiff

is disabled, “does not mean that such support does not exist; he might not have provided this
information in the report because he did not know that the ALJ would consider aldotithe
disposition of the case. Clark v. Comnr of Soc. Se¢.143F. 3d 115, 118 (2d Cir. 1998);
Schaa) 134F. 3d at 505 (E] venif the clinical findings were inadequate, it was the ALduty

to seek additional information fronPfaintiff’ s treating physiciargua sponté). It is even more
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critical that the ALJ develop the record where, as here, the plaintiff is progged < at the
hearing. SeeHankerson 636 F. 2dat 895 Where the plaintiff is proceedingro se the ALJ
must “probe into, inquire of, and expld all the relevant facty.

Here, Plaintiff's treating physician at the time of the hearibg, Moosazadeh, opined
that Plaintiff “remans disabled from her employmeénhut did not provide his reasoning in any
greatdetail. (SeeR. 209.) he ALJ decidedo give only “some weight’to Dr. Moosazadehl
opinion because he did not provide “specific limitations.” (R. 6lhe ALJ’'s reason, without
more is insufficient. t the ALJ determined thahe needed the benefit of more specific
informationfrom Dr. Moosazadeh, then it was up to the AbJbtainit. Nothing in the case
record suggests thahda ALJ contacted Dr. Moosazadebr any of the other four treating
physicians who worked with Dr. Moosazadeh for further information Under these
circumstancesthe absence of an opinion that Plaintiff could not perform certain physical act
only demonstites he absence of the opinion, whishnot the same as an affirmative declaration
that she could perforitheseacs. Cf. Pimenta v. Barnhart2006 WL 2356145, at *6S.D.N.Y.
Aug. 14, 2006)“[T]he absence of a statement that the plaintiff is precludeddHlorork is not
the same as an affirmative declaration that he is able to return to empldyment.

While Dr. Moosazadeh’s reports are silent aslaintiff’'s ability to sit for prolonged
periods, they largely focus on other aspects of her recovery fiomepiacement surgery, such
as hemeed to us a cane when she walks (R. L9he degree to whickhe could move her hip
(R. 199, and the strength in her hipgR. 336.) In discussinddr. Moosazadeh’seports, the
ALJ only describedindings relating to the movement and strength of Plaintiff's hieeR. 61.)

It is unclear how thesevaluationgelate to the pain Plaintiff purportedly experiences when she

sits for a long period of time. This information is relevaatausevorking as a receptionist
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requiressitting for prolonged periods.SéeR. 32) Therefore, the ALJ was requiréa assess
whether Plaintiffcansit long enougho performher past ravant work. Without the benefit of
any opinion or information on this subjefrom Plaintiff's treating physician, the record is
incomplete.

The Commissioner contends that it is the ALJ's prerogative to resolve conflicting
evidence and, therefore, coudscount Dr. Moosazadeh’s opinion in favor of the opinion by a
consulting physician, Dr. Calvinthat Plaintiff had no restrictiom sitting. (Comm’r Reply 7;

R. 612:62.) However, whileultimatelyit is up to the ALJ to decide whether to credit Dr. Calvino
over Dr. Moosazadeto the extent their opinions conflict, the ALJ first mostain sufficient
information from the treating physicida evaluate his opinion properlyrhe ALJ cannot simply
point to the absence of information, sucladall description of Plaintiff's limitationsggs his sole
reason for not giving Dr. Moosazadeh'’s opinion controlling weight, without firsiirahg more
information fromDr. Moosazadelnd amplifying the record

The Commissionenlso assertshat Dr. Moosazadeh reports shovthat Plaintiff can
perform sedentary work because Dr. Moosazadeh opined that Plaintiff ‘cetudn to light
duty.” (SeeDef. Mem. 56.) The ALJ did not articulate this reasoning in his decision, and the
court cannot accept suplost hoaationalization. SeeSnellv. Apfe] 177 F. 3d 128, 134 (2d Cir.
1999) (‘A reviewing court may not accept appellate cousspbst hocrationalizations for
agency actiori. (quotation marks omittefl) In addition, the reports to which the Commissioner
referswere written beforethe alleged onset date of Plaintiff's disabilitfSeeR. 204, 22930,
232, 236-37, 239.)

Therefore, theourt concludes that th&LJ erred in failing toseekadditional information

from Dr. Moosazadeh. On remand, the ALJ miestelopthe recordurtherby seeking fronDr.
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Moosazadelhnis opinionandclinical findings relating to Plaintifé ability to perform sedentary
work, particularly her ability to sit for long periods

B. Plaintiff's Credibility

Plaintiff contends that the Aldid not assess Plaintiff’'s credibility in accordance with the
applicable regulations, specifically ignoring Plainsiféxtensive work history. SeePl. Mem.
22-26.) The Commissioner counters that the ALJ acknowledged Plaintiff's work history, and
was rot required to credit her testimonyst because she had been employed in the p&se (
Comm’r Repy 8-9.)

The Second Circuit recognizes that subjective allegations of pain may serve &sfarbas
establishing disability.Taylor v. Barnhart83 F. App’x 347, 350 (2d Cir. 2010). However, the
ALJ is afforded the discretion to assess the credibility of a claimant auad fsequired to credit
[plaintiff's] testimony about the severity of her pain and the functional limaitatit caused.”
CorrealeEnglehart v. Astrue687 F. Supp. 2d 396, 434 (S.D.N.Y. 2010) (quotrigers v.
Astrue 280 F. App’'x20, 22 (2d Cir. 2008)). In determining Plaintiff's credibility, the ALJ must
adhere to a twastep inquiry set forth by the regulationSee Peck \Astrue 2010 WL 3125950,
at *4 (E.D.N.Y. Aug. 6, 2010). First, the ALJ must consider whether there is a thedica
determinable impairment that reasonabbuld be expected to produce the pain or symptoms
alleged. 20 C.F.R. § 404.1529(b). Second, ifAhd finds that the individual suffers from a
medically determinable impairment that reasonatadyld be expected to produce the pain or
symptoms alleged, then the ALJ is to evaluate the intensity, persistence, andg lefigits of
the individual’'s sympms to determine the extent to which they limit the individual’s ability to

work. 20 C.F.R. § 404.1529(c)(1).
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Where the ALJ finds that the claimant’s testimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claimaesmony in light of seven factors: 1)
the claimant’s daily activities; 2) the location, duration, frequency, and ityterighe pain; 3)
precipitating and aggravating factors; 4) the type, dosage, effectivenessjaeffects of any
medications taken to alleviate the pain; 5) any treatment, other than medicatitime ttlaimant
has received; 6) any other measures that the claimant employs to relieventhrengar) other
factors concerning the claimant’s functional limitations and restrictiers @sult of the pain.
20 C.F.R. 8 404.1529(c)(3X{yii). “If the ALJ rejects plaintiff's testimony after considering the
objective medical evidence and any other factors deemed relevant, he must exptienisar
with sufficient specificity to permit a reviewing court to decide whether thexdegitimate
reasons for the ALJ’s disbeliefCorreale-Englehart687 F. Supp. 2d at 435.

While the ALJ undertook an extensevanalysis of Plaintiff's credibility in light of th20
C.F.R. 8§ 404.1529(c3] factors, it appears from the recdldt the ALJdid not takanto account
Plaintiff's prior work historyor explainhow it factoredinto hiscredibility analysis.(SeeR. 53
61.) The Second Circuit has held tlatlaimant with a good work record is entitled to
“substantial credibilityy when claiming an inability to work because of a disabiliBivera v.
Schweiker 717 F. 2d 719, 725 (2d Cirl983) (citingSingletary v. Seg of Health, Educ. &
Welfare 623F. 2d 217, 219 (2d Cir1980));seealso20 CF.R. § 404.1529“We will consider
all of the evidence presented, including information about your prior work recory) . Here,
Plaintiff has a considerable work history, including ten years as a correoffaas, preceding
the alleged onset of her disability. The ALJ should have considered this fact ameldchao it
factored into his credibility determination. Therefore, while a prior work lyistlares not

automatically entitle Plaintiff to a pdsie credibility determinationthe ALJ must explicitly
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consider iton remand in assessing Plaintiff's credibilitgeeWavercak v. Astryet20 E App'x
91, 94 (2d Cir. 2011).

C. Vocational Expert Testimony

Plaintiff also contendghat the ALJ’s hypotheticals to tiwecational expert (“VE"were
inadequate because they did not describe any limitatbaihe amount of time Plaintiff could sit
continuously before taking a breakSegPl. Mem. 2630.) Plaintiff asserts that thisnhitation
could have affected the VE@pinionsas towhether someoneith Plaintiff's limitations could
perform the work of a receptionist.S¢e id The Commissioner responds that there is no
supporting medical evidence that Plaintiff could not sit for prolonged periodsthanefore the
ALJ did not have to include limitations that did not exist on the recdsgeGomm’r Reply 9
10.)

An ALJ is permitted to rely on wocationalexpert'stestimonyregarding a hypothetical
provided the facts of the hypothetical are based on substantial evateheecurately reflect the
limitations and capabilities of the claimarfee Dumas v. Schweik&d,2 F. 2d1545,155354
(2d Cir. 1983). Here as discussedupra 8§ IV.C, the ALJ failed todevelop the record
sufficiently as to Plaintiff'dimitationsin sitting for prolonged periods of timéAccordingly, on
remand, after obtaining and considering additional information ftonMoosazadehthe ALJ
must reconsider whether it is appropriate to saktionaltestimony from a VE and modify his
hypotheticals to includéhe newevidence of limitations, auticulaty as it relatego the amount

of time Plaintiffcansit continuously.
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CONCLUSION

For the foregoing reasons, the Commissionser&tion is deniedand Plaintiff's motion
for judgment on the pleadings is granted. Accordingly, pursuant to the fourth and sixth
sentences ofi2 U.S.C. § 405(g)the Commissioner’s decision is reversed #md matter is
remanded for further administrative proceedings consistent with this opi@onremandhe
ALJ shalt (i) fully develop the administrative record by obtainmgre information fronthe
treating physiciaras to Plaintiff's limitations (ii) reassess Plaintiff's credibility in light of her
prior work history; and (iii) obtain new VE testimony using modified hypotheticals
appropriate, in light of any new evidence acquired by the ALJ.
SO ORDERED
DATED: Brooklyn, New York

September@, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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