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JOHN GLEESON, United Stas District Judge:

DemetriusVilliams, currentlyincarceragd at Shawangunk Correctional Facility,
petitions for a writ of habeas corpus pursuar28 U.S.C. § 2254, seeking relief from his
conviction of felony murder in the secondydee, rendered in Kings County Supreme Court
following a jury trial. Williams, appearing pse, claims that the trial court (1) erroneously
declined to submit for the juigyconsideration the “non-slayeaffirmative defense to felony

murder; (2) improperly permitted the introductiaintrial of suggestions that Williams had
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threatened or intimidated a prosecution withesbapotential withess; (3) deprived Williams of
a public trial by excluding children from the ctwom; and (4) erroneously refused to suppress
statements made by Williams to the poli€gral argument was held on December 1, 2010. For
the reasons stated belathe petition is denied.
BACKGROUND
A. The Government’s Case at Trial
1. The Offense Conduct

Demetrius Williams (“Williams”) and his co-defendant and cousin Leshawn
Williams (“Leshawn”) were charged by indictment withter alia, three counts of murder in the
second degree, including felony murder, two count®blbery in the first degree, and robbery in
the second degree. The indictment chartpat, on June 27, 2003, the two men, acting in
concert, stole a gold chain from Joab Thompson and, in the course of the robbery, caused his
death by a single gunshot wound to the head. ®hsigs were tried together before separate
juries. Five counts were submitted to the Willigomy, including second-degree felony murder.
Trial Tr. at 848-55. The jury was instructeatlhf it found Williams guilty of felony murder, it
should not consider ¢hother chargedd. at 847. Williams was found guilty of second-degree
felony murderjd. at 977-979, and was sentenced to anterdénate prison term of twenty years
to life.

The government’s evidence at trial ééitghed that, just after 10:30 p.m. on June
27, 2003, Thompson was found dead by fire depantimersonnel on the second-floor landing of
a stairwell in building “A” of the Carey Gardeh®uses at 2946 West 23rd Street in the Coney
Island section of Brooklynld. at 54-56. Thompson had been shahe head dectly above the

left eye. Id. at 57-58. Thompson did not live in the birilgl but he visited almost daily to see



his mother, Rose Campbell, who lived on the eighth flédrat 82. At trial, Campbell
identified a gold chain with a medallion tbfe letter “D” that her son always workl. at 84-85.
She testified that Thompson alwaysre@a white gold bracelet as welld. at 83-84.

Khadija Watkins, a woman who had growp in the area and who lived at Carey
Gardens at the time of Thompson’s deathat 142-43, testified that slwas the first person to
arrive at the scenetaf Thompson was shold. 146-47. She noticed that his chain and bracelet
were gone.ld. at 251-52. Watkins testified that skeas a close friend of Thompson, whom she
had known for eight or nine yearkl. at 249-50. She had also known Williams and Leshawn
for years, as they had all grown up togetHdr.at 144, 148-49.

2. Watkins’s Testimony About “Yapping” Thompson

Watkins told the jury that about twoeeks before the homicide, she was in the
apartment of Quantella Harrington and Danidbees, two friends whoved together at 2946
West 23rd Streetld. at 147, 143. Williams and Leshawn were with the three women in the
living room when Thompson entered andhivio the back of the apartment. at 147-49. After
he came in, “[e]verbody started talking abthé chain [he] had around his neckd. at 147-48.
In particular, Leshawn said he and his cowsinuld “yap [Thompson] for the chain,” which
Watkins took to mean Leshawn intended to steal the chaimt 152-53. Williams responded
to his cousin’s statement by nodding his helad.

Watkins testified that several days later, she was standing with Williams,
Leshawn, Harrington, and Jones outside the building where the murder tooklglaate205-

206. Thompson walked by the group, and as Beqih “Leshawn said he was going to yap him



for the chain.”Id. Again, Demetrius “just nodded his hdé&a, yeah, we’re going to get him.”
d.*

3. The Pawning of Thompson’s Chain

Andre Wise, who had grown up in tBarey Gardens housing project, had known

Williams and Leshawn since childhoottl. at 363-64, 369-70. He also had known someone
named Hasan Chery his whole liflel. at 357-58. Wise testifiethat on June 28, 2003, the day
after Thompson was shot, Chery and Leshawn came to see him in Manhattan, where he lived.
Id. at 358-60. Chery and Leshawn had with them Thompson’s chain, which Chery asked Wise
to pawn. Id. at 360-62, 371 (identifying dee chain he was asked to pawn the same chain
Campbell identified as her son’s). The threement together to pawn shop, where Wise
pawned the chain for $418d. at 362A, 364-66. He gave the money to LeshaWinat 364-66.
Wise testified that when Chery handed himahain, “it looked like itwas popped . . . . One of
the links wasn’t together.1d. at 366.

4, Williams’s Statement to the Police

Detective Michael Heinrichs of the Brooklyn South Homicide Squaadt 554,

and Detective John Kenny of the 60th Detective SqdadtleyTr. at 3, testified that they
apprehended Williams in thetéaafternoon of June 30, 2003 around Surf Avenue and 24th Street
and brought him to the 60th Precindbere they interviewed him latéhat evening. Trial Tr. at
554, 652-53, 663. During the course of the interviiilliams told the detectives that on the
evening of June 27, 2003, he had been bypé#lepark in Coney Island watching some

fireworks. Id. at 655. Afterwards, he returned to the building in which Thompson was later shot.

! On the day of the homicide, Watkins was questibby the police in the presence of a frielt.

at 281-82. At that time, Watkins made no mention otthesins’ stated plan to “yaghompson, but instead told
the police that she kneaf no one who wanted to hurt Thompsdd. Watkins testified that at the time she made
that statement to the police, “[tjhenas other people standing around,’at 342, and she did not want to tell the
police what she knew in the presence of othidrat 342, 351-52.
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Id. There, he met up with Leshayand the two of them entered the building and got onto the
elevator with a number of othandividuals including Thompsond. Williams told the
detectives he had a gut fewithat something was wrong, besatnis cousin sometimes does
crazy things.ld. at 657, 666-67. He noticed a crazy look.@shawn’s eye and had a feeling that
something was about to happdd. at 688-89. According to Williams, as he and Leshawn
moved to exit the elevator, Thompsattacked Leshawn with a razdd. at 655. While the two
men fought, Williams stepped between themd began to run down the stairwdgl. Part-way
down the stairway, he heard a gunshot and lddleek to see Leshawn running after him and
Thompson lying on the floorld. at 655-56, 691-92. The cousias out of the buildingld. at
656.

4. The Surveillance Tapes and Photographs

In June 2003, Police Officer DenisteDonald was assigned to the Video
Interactive Patrol Enhancement Response unityB#ER,” which had installed surveillance
cameras in certain public housing developmeldsat 426-27. McDonald’s assignment was to
monitor footage captured by cameras in and atdhe four buildings of the Carey Gardens
project. Id. at 427-28.

McDonald testified that on June 28, 2003 sfas asked to review the previous
day’s recordings to look for footage of an individual who met the description of Thompson as
provided to her by anbér police officer.ld. at 430-31. McDonald isolated a number of clips
that were subsequently burned onto a&M introduced as an exhibit at triddl. at 439-40. In
her testimony, McDonald described the clips as they were played for théduat.451-57,
469-72. In the first clip, Thompson was seen entering the building, followed by Williams and

Leshawn, at approximately 10:27 p.tal. at 453-54. In the next clip, all three men boarded the



elevator from the lobbyld. at 454. A number of other passersmy&ere seen exiting the elevator
on the second floorld. at 455. Thompson, Williams, and Leshawn rode to the eighth floor,
where all three got offld. at 455-56. According to the prosecutor, the video showed Williams
nodding his head repeatedly to Leshawn justreettoe elevator door opened on the eighth floor.
Id. at 790. The prosecutor also pointed out vghatdescribed as “an unnatural bulge” tucked
into Williams’s waistband beneath his shirt, which she suggested was &gah.789, 791-92.

McDonald testified that on June 28, 2003, Bhd also seen a clip that showed the
cousins leaving the building todper at approximately 10:322m., but that portion of the
recording had not been preserved amald not subsequently be relocatdd. at 457-60.
According to McDonald, a rip could be seerLashawn’s shirt as Heft the building.Id. at
467-68. The rip was also visible in footage také approximately 10:32 in a neighboring Carey
Gardens building; that footage wa®served and shown at tridtl. at 468-69. In addition to
the video clips, the government introducectéhstill photographs, which were taken from the
recordings and described by McDonald to the judy.at 434.
B. The Suggestions of Witness Intimidation

1. The Suggestion that Watkins was Intimidated

Watkins gave inconsistent testimonytral regarding heinteractions with
Williams, Leshawn, and Thompson in the daysilegqdp to the homicide. When first asked by
the prosecutor whether she had stood outside 2946 West 23rd Street with the cousins several
days before the homicide, she said she hadamok she denied having heard them say anything
about Thompson when he walked bg. at 154-55. The prosecut@peated her question, and
Watkins repeated her denial. 164-65. At a sidebaference, the proseouttold the court that

Watkins’s testimony conflicted with all previostatements she had made, including her grand



jury testimony. Id. at 155-56, 158. The judge permitted the prosecutor to speak with Watkins in
the presence of defense counbael, outside the presence oéttlefendants, the jury, and the
court. Id. at 179-84.

When Watkins resumed the stand, the judge informed the jury that “during the
break, | allowed the district atteey an opportunity to talk fVatkins] about something that’s
been happening on the stand, so she did tallketdigitrict attorney during the recess. And I'm
going to let you know that because that migictor into your view of the testimony fd. at
204-05. The third time Watkins was asked whether she was outside 2946 West 23rd Street
several days before the murder with Wiliams and Leshawn, Watkins testified that shed.va&s.
205-06. She said that Thompson walked by, laashawn said he would “yap” Thompson for
his chain, to which Williams agreed with a ndd. at 206. The prosecutor asked why she had
earlier denied these events, and Watkins empththat she was “nervdusecause “[sJomeone
that was sitting on the defense side wasngpsomething to me from over therdd. at 206-07.

2. The Suggestion that Harrington Was Intimidated

Harrington did not testify at trial. kbawn’s counsel asked Heinrichs on cross-
examination when he had last seen hdr.at 562. Heinrichs said l&ad seen her a day earlier
at the office of the Brooklyn Btrict Attorney (“D.A.”). Id. On redirect, the prosecutor asked
about Harrington’s “demearioat that encounterld. at 614. Over the objection of Leshawn’s
counsel, Heinrichs testified that Harrington haé “very upset and scared. . . . [S]he didn’t
want to be there and she sthdt she couln't testify.” 1d. at 614-15. A sidebar conference
followed, after which the judge told the jury titas inappropriate for this witness to use the
word ‘scared.” Id. at 632. He also told them “as a matiefact that therés no allegation that

Ms. Harrington ever said that either of thesteddants ever threatened her in any way, shape or



form.” 1d. Heinrichs then tésied, in response to two leadimgiestions by the prosecutor, that
Harrington had been “very ug and “uncooperative.’ld.
C. The Request for an Affirmative Defense Charge

After the close of evidence, Williams’d@iney moved to have the jury instructed
in the “non-slayer” defense, New York’s statutaffirmative defense to feny murder, “that . . .
the defendant was not armed, he claimed not to know his companion was armed, and did not
anticipate in any physical violence [sic]ld. at 719-20. The court denied the motion, explaining
that Williams had not made a showing of any of the elements of the defdnae720-22.
Williams’s attorney renewed his request after satoms, just before the judge instructed the
jury. 1d. at 821-23. Again, the court declined teeggthe charge, because Williams had offered
“no affirmative proof” that he did not have a gud. at 822-23.
D. The Trial Court’s Order Excluding Children

In preliminary proceedings before the start of trial, the trial judge ruled that small
children would not be permitted in the courtroom during the course of the trial. She gave no
explanation other than that “fdldren do not belong in a courtroom,” and said she had given the
same order off the record the previous dayir ire Tr. at 489-90. Nmbjection to the order
appears on the record.
E. TheHuntley/WadeHearing

Prior to the start of trial, the court heldHantley/Waddearing to determine the

admissibility at trial of Williams’s statement to the polfc&enny and Heinrichs testified that,

2 “A Huntleyhearing is a pre-trial proceeding to detme the admissibilitpf a confession or

admission.” Acosta v. Artuz575 F.3d 177, 187 n.3 (2d Cir. 200%esalso People v. Huntle¥5 N.Y.2d 72, 78

(1965) (“The Judge must find voluntariness beyond a reasonable doubt before the confession can be submitted to the
trial jury.”). “The purpose of a Wade hearing isitetermine dehors the trial whether pretrial identification

procedures have been so improperly suggestive as to taint an in-court identificatigtty”v. Smith614 F/2d 325

(2d Cir. 1979) (citingJnited States v. Wada88 U.S. 218, 242 (1967)).
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two days prior to Williams’s arrest on June 30, 2003, Harrington and Watkins had voluntarily
come to the stationhouse and independentiyatbtwo cousins, “Dee” and “Shawn” Williams,
in connection with the homicideHuntleyTr. at 4-5, 39, 93, 110. They each identified “Dee”
Williams in one of the VIPER photographs takesidie the elevator of 2946 West 23rd Street
around the time of the shootingd. at 6-8. On the basis of this information, Williams became a
focus of the detectives’ investigaticand was arrested and brought to th® Beecinct for
guestioning.ld. at 10-11. After several hours of waiting, Williams was questioned by Kenny
and Heinrichs.ld. at 11, 80-81, 106-107. Before eitloetective asked any questions, Kenny
informed Williams of higMirandarights, which Williams said henderstood and orally agreed
to waive. Id. at 12-14. In response to Kenny’s questions, Williams then provided his account of
the events of June 23, 20018l at 15-16, 30.

Following the hearing, the court held thatlliams’s statement to the police was
admissible and denied his motion to supprédem. Decision Denying Mot. Suppress, Apr. 20,
2005, ECF No. 12 (“Decision Dging Mot. Suppress™.
F. The Direct Appeal

On direct appeal, Williams submitted a counseled brief gond aebrief to the
Appellate Division, Second Department. Eadeftmaised two claims. The counseled brief
argued, first, that Williams was denied his right to a jury trial, to present a defense, and to due
process of law by the trial court’s refusal to submit for the jury’s consideration the “non-slayer”
affirmative defense to felony murder; and secdhat Williams was denied his due process right
to a fair trial “by the repeated, but baseldssts and suggestions” that Williams and Leshawn
had threatened or intimidated a prosecutiitness and a potentiazitness. In higro se

supplemental brief, Williams argued, first, tihé constitutional right to a public trial was

3 The state court’s decision is descrilneadre fully in section E of the Discussidnfra.
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violated when the trial court prohibited childriFom observing the trial; and second, that the
statement he made to the police was illegallyiobth and that its admissi at trial violated the
Fourth, Fifth and Fourteenth Amendments to the United States Constitution.

The Appellate Division denied all fourasins and affirmed Williams’s conviction
on November 18, 2008eople v. Williams873 N.Y.S.2d 71 (2d Dep’t 2008)Williams’). On
April 1, 2009, a judge of the Court of Apals denied Williams leave to appeReople v.
Williams 12 N.Y.3d 823 (2009) (Read).J.This petition followed.

DISCUSSION
A. The Legal Standards for § 2254 Petitions
1. Review of Unexhausted Claims

Pursuant to the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA"), federal habeas relief from a stateudoconviction is generally unavailable unless
the petitioner “has exhausted the remedies adaila the courts of the State.” 28 U.S.C. §
2254(b)(1)(A). To exhaust state remediegetitioner must fairly present his federal
constitutional claims to the highesat court having jurisdiction over therBee Daye v.
Attorney Gen. of New Yqr&96 F.2d 186, 191 (2d Cir. 1982n(bang. A petitioner has not
exhausted state remedies “ifin@s a right under the law of t&¢ate to raise, by any available
procedure, the question presented.” 28 U.8.2254(c). In New Yorkthis includes seeking
leave to appeal in the New Yo@ourt of Appeals, even thoughcsuappeal is not granted as a
matter of right. See O’Sullivan v. Boerckdd26 U.S. 838, 845 (1999)pnes v. Keane29 F.3d
290, 295 (2d Cir. 2003). When a claim in a halpegion has not beerxbausted, but there are
no remaining procedures available in state tcfmurthe petitioner to exhaust his claim, the

petitioner will not be required to engage in aléuattempt to exhaust the claim in state court.
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Seee.g, Sweet v. Bennetd53 F.3d 135, 140 (2d Cir. 2003). Irchiwcases, the federal court is
required to treat the claim @socedurally defaultedAparicio v. Artuz 269 F.3d 78, 90 (2d Cir.
2001);Sweet353 F3d at 140.

2. Review of Procedurally Defaulted Claims

A claim is also procedurally defaultédhe state courts explicitly refused to
consider the merits of the claim because ofcegadural bar. Expliciteliance on a procedural
bar preventing adjudication of the merits aflam generally constites an independent and
adequate state law ground for the statertts judgment, precluding federal revieBee Harris
v. Reed489 U.S. 255, 260-62 (1989) (explaining ratierfar habeas corpus procedural default
rule); see also Coleman v. ThompsbAl U.S. 722, 750 (1991) (nog a state’s interest in
“channeling the resolution of claims to the magpropriate forum, in finality, and in having an
opportunity to correct its own errors”). A fedéhabeas court may not generally review a
procedurally barred claim on the merits. Suchew will be available only in the following
limited circumstances.

First, a petitioner is entitled to review afprocedurally defatdd claim if he can
show “cause for the default and actual prejudica sesult of the alleged violation of federal
law.” Coleman 501 U.S. at 750. Second, if a petitionannot show cause and prejudice, his
procedural default may still be excused if he can demonstrate that a fundamental miscarriage of
justice would result from a failure to hear thaici on the merits — that is, “that he is actually
innocent of the crime for which he has been convict&uhham v. Travis313 F.3d 724, 730
(2d Cir. 2002) (citingschlup v. Delp513 U.S. 298, 321 (1995)). ifth, in a “limited category”

of “exceptional cases . . . exorlitaapplication of a generallypand rule [can] render[] the state
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ground inadequate to stop consatemn of a federal questionl’ee v. Kemn&34 U.S. 362, 376
(2002) (citation omitted).
3. Review of State Court Adjudication on the Merits

Whenever a state court disposes bhbeas petitioner’s federal claim on the
merits and reduces its disposition to judgment, rdgssf whether it refers to federal law in its
decision,” Sellan v. Kuhlman261 F.3d 303, 312 (2d Cir. 2001), a limited scope of review
defined by AEDPA applies. Pursuant to AEDRAfederal habeas court may overturn a state
court’s ruling on the merits of a claim only ifetlstate decision was “contyao, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States,” tivas based on an unreasonable deigatron of the facts in light
of the evidence presented in the State Courtgqadiong.” 28 U.S.C. 8§ 2254(d). In addition to
the deference owed to state court deternonatof fact under 8 2254(dubsection (e) requires
that federal habeas courts presume all staig tactual determinationt® be correct. The
petitioner has the burden of rebutting this presumption by clear and convincing evidence. 28
U.S.C. § 2254(e)(1).

The Supreme Court has interpreted theaphr‘clearly established Federal law, as
determined by the Supreme Court of the UnitedeStab mean “the holdgs, as opposed to the
dicta,” of its decisions at thentie of the state court decisioWilliams v. Tayloy 529 U.S. 362,
412 (2000) (Taylor’). A decision is “contraryo” clearly established &eral law if “the state
court arrives at a conclusion opposite to thathed by [the Supreme Court] on a question of
law or if the state decides a case differently tla@ Supreme Court] has on a set of materially

indistinguishable facts.ld. at 412-13.
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A decision is “an unreasolla application” of clearlestablished federal law if a
state court “identifies #correct governing legalipciple from [the Supreme Court’s] decisions
but unreasonably applies that principdehe facts of [a] prisoner’s caseld. at 413. An
unreasonable application is more imeat than a merely erroneous o@dchrist v. O’Keefe
260 F. 3d 87, 93 (2d Cir. 2001) (citifigylor, 529 U.S. at 411), but while “[sJome increment of
incorrectness beyond error is required . . . theement need not be great; otherwise, habeas
relief would be limited to stateourt decisions so far off threark as to suggest judicial
incompetence,Gilchrist, 260 F.3d at 93 (quotingrancis S. v. Ston21 F.3d 100, 111 (2d Cir.
2000) (internal quotatiomarks omitted)).

B. The Failure to Give a Non-Slayer Instruction

Williams'’s first claim for habeas relief is premised on the trial court’s refusal to
instruct the jury as to the noragkr defense to felony murder. the Second Circuit, “[ijn order
to obtain a writ of habeas corpus. on the ground of error in ast court’s instructions to the
jury on matters of state law, the petitioner malsiw not only that the gtruction misstated state
law but also that the error violatedight guaranteed to him by federal lawCasillas v. Scully
769 F.2d 60, 63 (2d Cir. 1985). “Before a fedemirt may overturn a conviction resulting from
a state trial in which [an erroneous] instructiorswaed, it must be established not merely that
the instruction is undesirable, erroneous, or eupiversally condemnedput that it violated

some right which was guaranteed to deéendant by the Fourteenth AmendmehtCupp v.

4 In addition to the Fourteenth Amendment, Williams relies on the Sixth Amendment to support his

claim. He asserts that the failure to give an affirmative defense instruction implicated not only his right to due
process, but his right to a jury trial and his right to present a defense. The Supreme Court anddh@isedo

have consistently analyzed claims relating to jury instructions in terms of due process, and have held that an error in
the instructions delivered to a judpes not amount to a constitutional viadatiunless it deprived a defendant of due
process.See, e.gEstelle v. McGuirg502 U.S. 62 (1991}enderson v. Kibble431 U.S. 145 (1977%upp v.

Naughten414 U.S. 141 (1973Harris v, Alexander549 F.3d 200 (2d Cir. 2008)ackson v. Edwargd€04 F.3d

612 (2d Cir. 2005)PDavis v. Strack270 F.3d 111 (2d Cir. 2001). The Supreme Court has also treated the
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Naughten414 U.S. 141, 146 (1973). The same stantaagplied in th&econd Circuit where
a habeas petitioner alleges not that an erronestrsiction was given, but that a state court erred
in failing to instruct the jury as to a defenda.such cases, a writ of ba@as corpus should issue
“where the evidence supports [the defertdelrge under state law and where the erroneous
failure to give such a charge was suffi¢igmarmful to make the conviction unfairDavis v.
Strack 270 F.3d 111, 123-24 (2d Cir. 2001).

In Davis v. Strackthe Second Circuit grantechabeas petition in connection
with a state court’s failure to charge the jasyto a justification defense. Relying on the
Supreme Court’s holding i@upp v. NaughterDavisestablished a three-step analysis for
determining whether a state court’s failure torunsta jury as to a defense “so infected the
entire trial that the resultingpnviction violates due processld. at 123 (quotingCupp 414 U.S.
at 147).

First, was the [defense] charge required as a matter of New York

state law? Second, if so, did the failure to give the requested
charge violate the standard set ou€Cipp Third, if so, was the

Constitution’s Due Process Clauses and the Sixth Amendment as closely intertwined, recognizing that “[t]he
Constitution guarantees a fair trial through the Due Processé€d, but it defines the basic elements of a fair trial
largely through the several provisions of the Sixth Amendmesiritkland v. Washingto466 U.S. 668, 684-85
(1984);see also Crane v. Kentugldi76 U.S. 683, 690 (1986) (“Whether rooted directly in the Due Process Clause
of the Fourteenth Amendment or in the Compulsory Process or Confrontation ClausesxihtAen®ndment, the
Constitution guarantees criminal defendants a meaningfdrtunity to present a complete defense.” (internal
guotation marks and citations omitted)). A defendadefwived of due process wieesin erroneous jury charge
deprives him of his right to present a defeisee, e.g.Davis 270 F.3d at 131 (jury instruction violated due process
where it “completely deprived [defendant] of his highly credible defense to the homicide cimal guaranteed his
conviction”), or of his right to a jury triakee, e.g.Sandstrom v. Montand42 U.S. 510 (1979) (jury instruction

that had the effect of placirige burden on the defendant to disprove that he had the requisite mental state violates
due process). Correspondingly, where an erroneous ath@egenot violate due procdsg “so infect[ing] the entire
trial,” Cupp 414 U.S. at 147, as to call into question the resulting convisgeniHendersqrt31 U.S. at 156, a
defendant has not suffered an injury under the Sixth Amendr@énBrecht v. Abrahamsopb07 U.S. 619, 631,

638 (1993) (a federal habeas court may not grant retleks constitutional error “had substantial and injurious
effect or influence in determining the jury’s verdi¢tjuotation marks omitted))Accordingly, the approaches
prescribed by the Supreme Court anel #econd Circuit for analyzing jury instruction claims raised by federal
habeas petitioners fully address all of Williams’s arguments, including those premised on the Sixth Amendment.
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state court’s failure aduch a nature that it is remediable by habeas
corpus, given the limitations prescribed by 28 U.S.C. § 2254?

Davis, 270 F.3d at 124ee also Jackson v. Edward94 F.3d 612 (2d Cir. 2005) (applying the
Davistest where the state court failed to give a justification instructiga v. Walsh258 F.
App’x 356, 357-59 (2d Cir2007) (holding that thBavistest applies where a state court fails to
instruct as to affirmative defenses as well as defendgignder v. Smith07-CV-0457 (SLT),
2010 WL 1292297, at *7-8 (E.D.N.Yar. 30, 2010) (applying thRavistest where the state
court failed to give a non-slayer instruction).
1. Avalilability of the Deferesas a Matter of State Law
Under New York Law, a person is guilty of second-degree felony murder when,
“acting either alone or with one or more other persons, he commits or attempts to commit
robbery . . . and, in the courseanfd furtherance of such crimeiormediate flight therefrom, he
or another participant . . . caushe death of a person other than ohéhe participants.” N.Y.
Penal Law 8§ 125.25(3). Where the defendantwedighe only participant of the underlying
crime, it is an affirmative defense tecond-degree felony murder if the defendant:
€) Did not commit the homicidlact or in any way solicit,
request, command, importureguse or aid the commission
thereof; and
(b) Was not armed with a dépdveapon, or any instrument,
article or substance readily capable of causing death or
serious physical injury and afsort not ordinarily carried
in public places by law-abiding persons; and
(c) Had no reasonable groutadbelieve that any other
participant was armed wiuch a weapon, instrument,
article or substance; and
(d) Had no reasonable groutadbelieve that any other
participant intended to engagedonduct likely to result in
death or serious physical injury . . . .

Id. The defendant bears the burden of proaithour prongs by a gponderance of the

evidence. N.Y. Penal Law 8§ 25.00(8ge also People v. Stee?® N.Y.2d 526, 528 (1970)
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(distinguishing “affirmative defenses” from “dafses,” which the state bears the burden of
disproving). However, the defdant himself need not introdel any evidence to satisfy this
burden; the elements of the defense cateb®blished by the presution’s own evidence,
particularly by . . . statementsade by . . . defendantsPeople v. Santanell@05 N.Y.S.2d
284, 287 (2d Dep’t 1978gert. denied sub nom Tamilio v. New Y,¢H3 U.S. 912 (1979).

On a defendant’s request, a trial court mstruct the jury in a defense “if it is
sufficiently supported by the evidence; failure to do so may constitute reversible &eopte
v. Butts 72 N.Y.2d 746, 750 (1988). However, failurestoinstruct the jury does not constitute
reversible error where the evidrEmnin the record is insufficient to support a theory that the
defendant “was a nonparticipating bystander ¢ortturder[,]” such that the jury “could not
properly have returned a verdict of not gudfyfelony murder based upon the establishment of
the affirmative defense.Santanella405 N.Y.S.2d at 287. Wheletermining whether to
charge the affirmative defense, the court musinall evidence presented at trial in the light
most favorable to the defendameople v. Butts72 N.Y.2d 746, 750 (1988).

In Williams’s case, the trial judge deterraththat the jury could not find any of
the four elements proved by a preponderandbeoévidence. Trial Tr. at 720-22, 821-23. She
therefore denied Williams'’s request for an affatime defense instruction. In reviewing this
decision, the Appellate Division found no reversibteor, as there waso reasonable view of
the evidence that would have pétted the jury to find that the affirmative defense to the charge
of felony murder was established dypreponderance of the evidenc®Villiams 873 N.Y,S.2d
at 71.

Under the first step of theavisanalysis, | am directed to determine whether this

holding was correct as a matterdw York law. In so doing, | “must of course defer to state-
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court interpretations of the state’s laws)@ag as those interpretations are themselves
constitutional.” Davis, 270 F.3d at 123 n.4. | am instructed not to interpret New York’s law
pertaining to the non-slayer dage to felony murder, but instead to determine whether the
evidence presented at trial was sufficient toreuat a non-slayer charge under that law as
interpreted by the New York court#d.; Jackson404 F.3d at 621-22.

Davisinstructs district courts to defer tat court interpretains of state law.
But the Second Circuit has not made clear gtetdard of review applies to state court
applications of state law in this context. éed, it has suggested multiple standards in reviewing
state court determinations that evidence alftwées insufficient to warrant instructions under
state law. IrDavis for examplethe court appeared to giveetBtate courts no deference in
determining that they had erred in finding@tlhe evidence ati&l could not support a
justification defense. 270 F.3d at 124-18@e also Balzic v. Hendersd@00 F.2d 534, 540-41
(2d Cir. 1990) (stating “we cannot agree” with staburt determination that justification defense
was unsupported by the evidence, and givingxmicit deferencelthough decision was
admittedly difficult). On the other hand, Jacksonthe court came to a similar conclusion only
after finding that the defendawas “clearly entitled” to a justification defense in light of the
evidence. 404 F.3d at 621-Z&e also Harris v. Alexandes48 F.3d 200, 203-05 (2d Cir. 2008)
(finding erroneous the state courts’ determorathat an agency defense to a controlled
substance charge was unavailable where the esadgawed in the light most favorable to the
defendant €learly showed entitlement to have the jumgtructed on the agency defense.”)
(emphasis added). And Vfega in conducting the fst prong of théavisanalysis, the Second

Circuit found “[t]he state @urts’ denial of the entrapment defens . not in error, much less an
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unreasonable determination of the facts in lgfithe evidence presented.” 258 F. App’x at 358-
59 (citing 28 U.S.C. § 2254(d)).

In Williams’s case, the Appellate Division’s determination that the evidence
could not support a non-slayer defense undev Merk law was by no means unreasonable.
Under New York law, the defenddmears the burden of proving atiur elements of the defense.
Even when viewed in the light most favorablé\dliams, the evidence presented at trial at most
supports a finding that Williams did not commitand in the homicidal act, and that Williams
had no reasonable ground to believe that Leshai®nded to engage in conduct likely to result
in serious injury or death.No affirmative evidence supportitige remaining two prongs of the
non-slayer defense was introduced. Contrathécassertion of his counsel, in Williams’s

statement to police, he did not “claim[] notkkmow his companion was armed,” Trial Tr. at 719-

° Whether the evidence reasonatilypported even these elemerjugstionable. In his statement

to police, Williams claimed to have run from Thompsoil Leshawn after Thompsonlled out a razor. Viewed

in the light most favorable to Williamsvidence that Williams ran from theese as soon as the interaction became
violent might support an inference that, prior to that moment, Williams had not anticipated any conduct likely to
result in death or serious injury, and that he in no way aided the homicide. On the other hanchsbdaé&fony
murder can be considered only after g joas found the elements of felony murder beyond a reasonable doubt. In
this case, the jury could only consider the defensefaftding beyond a reasonable doubt that Williams intended to,
and did, commit robbery. Under New York law,

[rJobbery is forcible stealing. A person forcibly steals property and commits
robbery when, in the course of commmitfia larceny, he uses or threatens the
immediate use of physical force upon another person for the purpose of:
1. Preventing or overcoming resistance to the taking of the property
or to the retention thereof immediately after the taking; or
2. Compelling the owner of such property or another person to
deliver up the property or to engage in other conduct which aids in
the commission of the larceny.

N.Y. Penal Law § 160.00. While robly&s force element does hoecessarily include tHikelihood of death or
serious physical injury, New York casevigan be read to support the conabusihat, where the predicate crime to
felony murder contains an elemt of physical force, the notager defense is unavailabl&ee People v. Solomon
794 N.Y.S.2d 55, 57 (2d Dep’t 2005) (“[T]he evidence established that the defendant andrhijsliaedknowingly
and unlawfully entered the victim’s building with the shairgdnt to assault him. The defendant therefore could
not have made out, inter alia, the fourth element of the defense that he had no reasonabte betiene that the
accomplice intended to engage in condikedy to result in serious physicadjury.”) (internal quotation marks and
alterations omitted)But see People v. Cahlé68 N.Y.S.2d 470, 476 (1st Dep’'t 1983) (finding the affirmative
defense to felony murder reasonably supportetthéyevidence where the predicate crime was robhb&fiid,in
relevant part 63 N.Y.2d 270, 280-83 (1984) (“[W]e agree, foe tieasons stated by thepggtlate Division, that the
trial court erred in refusing to chargesthffirmative defense to felony murder.”).
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20, nor did he claim to have been unarmed hiindéb other evidence was introduced to show
that Williams was not armed or that he had no reasonable ground to believe that Leshawn was
armed. Accordingly, the Appellate Division’ding was a reasonable application of New York
law. See People v. Caicedd51 N.Y.S.2d 110, 111 (2d Dep’t 199@ffirming denial of non-
slayer defense in part because defendant’s statement, admitted into evidence, failed to “establish
that he lacked knowledge thateoaf the participantsad a gun, only that he did not see a gun”);
People v. Jone$58 N.Y.S.2d 774, 774-75 (4th Dep’t 1998ifirming denial of non-slayer
defense where defendant’s statement to poligetfao establish the essential elements of the
affirmative defense that defendant ‘had no oeable ground to believe’ that his accomplice was
armed with a dangerous instrument and ‘hadeasonable ground to believe that any other
participant intended to engageconduct likely to result inehth or serious physical injury’”
(citing N.Y. Penal Law § 125.25(3)).

Finally, | note that in some cases N¥ark courts have treated the non-slayer
defense more like a defense than an affirneadiefense, finding it apppriate to charge the
defense as long as the evidence does not foreclose one or more of its elements, even where the
defendant cannot point to evidence affitimely supporting all four elementS§ee, e.g. Cable
468 N.Y.S.2d at 476 (trial court’s failure ¢harge the defense was erroneous wiieter, alia,
the evidence did not show defendant knew her accomplice was aatfield)) relevant part 63
N.Y.2d at 280-83. And the evidence presentéfiltams’s trial did not necessarily foreclose
any of the four elements of the affirmative defense. In other words, the jury could reasonably
have concluded that Williams did not participat, and reasonably did not anticipate, the
homicide, even if the evidence could not suppaarclusion that each element of the defense

was more likely true than not.
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But even if | am to accord no deferencéhte state court’s application of state law
in determining that Williams was not entitledaaon-slayer instruction, there is no basis for
relief here. In light of the fedalism concerns that permeate all aspects of federal habeas review,
it is hardly the appropriate mechanism for ironing wrinkles in state law like the one described
above. More to the point, it is urcessary in this case, because aféime state courts erred as a
matter of state law in determining that Williams was not entitled to the charge, as discussed
below, the failure to give the charge did not constitute a violation of due process and thus does
not satisfy the standards established by 28 U$&2254(d) for a grant of federal habeas relief.
See Davis270 F.3d at 124.

2. Due Process Implications of the Failure to Give the Instruction

Even if the trial court’s refusal to imgtt the jury as téhe non-slayer defense
constituted a violation of stataw, Williams’s claim is not cogaable on federal habeas review
because the failure to instruct did not risehe level of a due process violatidee McKinnon
v. Superintendent, Great Meadow Correctional Facil@y5 F. App’x 469, 474 (2d Cir. 2009)
(any error that does not risedonstitutional dimensions is hoognizable under federal habeas
review); 28 U.S.C. § 2254(a) (adieral district court may issue aitwof habeas cons to a state
prisoner “only on the ground that he is in @ast in violation of theConstitution or laws or
treaties of the United States”$ee also DiGugliemo v. SmitB66 F.3d 130 (2d Cir. 2004) (“[I]t
is not the province of a fededabeas court to reexamine statext determinations on state-law
guestions.”™) (quotindestelle v. McGuirg502 U.S. 62, 67-68 (1991)).

To amount to a constitutional violation, fa@uo give a jury ietruction must “so
infect[] the entire fial that the resultig conviction violateslue process.”Davis 270 F.3d at

131 (quotingCupp 414 U.S. at 147)). This standardhat met where the struction would not
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have affected the verdicHenderson v. Kibble431 U.S. 145, 156 (197 Balzic 900 F.2d at
541. | find that the trial courtfailure to give an affirmativeefense instruction in Williams’s
case did not influence ¢hjury’s verdict.

Williams presented a defense to thierig murder charge distinct from the non-
slayer defense. His attorney argued thatgbvernment had not proved Williams guilty of the
predicate crime of robbery. In closingfelese counsel focused on the testimony about
Williams’s head nods in response to Leshawnimm@ents about “yapping” Thompson. Trial Tr.
at 763-64. Williams’s counsel contended th& thstimony was both unreliable and insufficient
to prove Williams’s intent to rob Thompsotd. Defense counsel alsaldressed the missing
video footage and the absence of any evidence indicating that Leshawn and Williams left the
building together after exitinthe elevator with Thompsond. at 764-68. Finally, defense
counsel emphasized Williams’s statementh®police and Wise’s testimony about Leshawn
arriving without Williams to pawn the chain, andurged the jury to infer from this evidence
that Williams did not participate in the robbery. at 771-73. Unlike iDavis the trial court’s
refusal to charge the deferdid not deprive Williams of lsionly credible defense to the
homicide chargeSee Davis270 F.3d at 131.

More importantly, the jury rejectedfédase counsel’s version of events. In
finding Williams guilty of felony murder, the junyecessarily found that Williams participated in
the robbery. To make this dat@nation, the jury must havedtielieved that Williams ran from
Thompson and Leshawn before any confrontadiccurred. It must also have found that
Williams intended to, and did, exert physical fooser Thompson in order to steal a chain from
around his neck. It is themk highly unlikely that tb jury would have found, by a

preponderance of the evidence, that Williams reasonably could not have anticipated conduct
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likely to result in serious bodily injury. Furtheéhe only evidence presented to the jury bearing
on Williams’s mindset at the time of the robbergre his statement to the police about the crazy
look in Leshawn’s eye, his awareness of loigsin’s tendency to do&zy things, and his gut
feeling that something was about to happeranifthing, these statements refute, rather than
support, the argument that Williams had no oeable ground to anticipate violence.

Even if a non-slayer charge was vearted under New York law, there is “no
basis to conclude that a juwould have responded differentiad the charge been given.”
Balzic 900 F.2d at 543. Accordingly,dldenial of the charge ditbt rise to the level of a
constitutional violation.

3. Availability of Federal Habeas Reli&r Failure to Give the Instruction

Even if | concluded that Williams’s due process right was violated, | could not
grant a writ of habeas corpus unless the staiet’s denial of Williams’s due process claim was
“contrary to, or involved an unreasonable amilan of, clearly estdished Federal law, as
determined by the Supreme Court of the Unf¢ates,” or was “based on an unreasonable
determination of the facts in light of the esrtte presented in thea® court proceeding.” 28
U.S.C. § 2254(d)see also Gilchrist v. O'Keef@60 F.3d 87, 93 (2d Cir. 2001) (“[A] federal
habeas court may not issue the writ simply because the court concludes in its independent
judgment that the relevant state-court diexi applied clearly established federal law
erroneously or incorrectly. Rather, thaplcation must also benreasonable.”).

The Appellate Division denied Williams’s constitutional claim on the merits,
because it found there was “no reaable view of the evidenceatwould have permitted the
jury to find that the affirmative defense tatbharge of felony murder was established by a
preponderance of the evidenceWilliams, 873 N.Y.S.2d at 71. This reasoning — that failure to

give an instruction is not amrer of constitutional dimensionghere the instruction “would not
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have affected [the jury’s] verdictHenderson431 U.S. at 156 — was in line with Supreme Court
precedents. The Appellate Division’s determimatihat the jury could not reasonably have
found the non-slayer defense established by popicerance of the evidence was based in part
on an interpretation of New York state law angbart on a determination of the facts in
evidence. For the reasons stated above indescB.1 and B.2, neither aspect of the Appellate
Division’s conclusion can béeemed unreasonable.

For all the foregoing reasons, Williams’s jury instruction claim provides no basis
for federal habeas relief.
C. The Suggestions of Witness Intimidation

Williams claims that his due process righta fair trial was violated by the
admission of testimony that suggested he hachitdated a government witness and a potential
witness.

1. Factual Background

a. Suggestion that Watkins was Intimidated

On February 8, 2005, more than two moriibfore the start of trial, the court
commenced &luntley/Wadénearing. Part-way through, thearing was adjourned until just
before the start of triakluntleyTr. at 88-89, because during thdial phase of the hearing, the
defense counsel was prohibited from asking anytmmessthat might revedhe identity of four
witnesses — including Watkinsee idat 93 — who had provided information to the police and
the D.A.,see e.g.d. at 37-38, 66-70. The prosecutor rafaelly expressed concern for the
witnesses’ safetySee e.qgid. at 37. When Williams’s attorney asked for a record of threats
made to the witnesses, the prosecutor replied:

[P]rior to the indictment of the defendants, one witness was
approached and said . . . soneghto the effect that it was
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believed that this person was — | don’t remember if the word was

‘snitching’ was used or speakingttee police, and that they were

aware of it and that was specifigaby one of the defendants. |

don’t remember which one right wo Then another individual

was approached . . . and was madeare that they were concerned

about the witness’ potential casqation, and botmdividuals have

felt very afraid and have been dealing with the District Attorney’s

Office for some time now because of it.

Id. at 48.

On April 25, 2005, three days before Watkives to testify at tal, the prosecutor
informed the court that David Walker, an invgator hired by defenssounsel, had approached
Watkins on the street and said he wanted tottaler. Trial Tr. at 488. Watkins reportedly told
Walker she did not want to spettkhim and was afraid for heafety, but Walker continued to
follow her, calling out her name, and dragithe attention of mple in the areald.

The following day, on April 26, 2005, éhprosecutor reported having again
spoken to Watkins, who said she had beected by the woman who aved the apartment in
which she had been stayinigl. at 48-49. Supposedly, Walker had come to the house and told
the landlady that Watkins was a drug useraad cooperating with thaolice and would testify
at a trial. Id. The landlady was afraid for her safatyd so told Watkins to move out, leaving
Watkins with nowhere to gad. Watkins told the prosecutor sias reluctant to testify in light
of what she perceived as harassméaitat 49.

On the day before Watkins’s tesbmy, April 27, 2005, the judge issued a
material witness order, but Watkins arriveccourt on April 28 of her own volitionld. at 125.
Although Watkins came voluntarily, thgosecutor reported that shesaafraid to testify in the
defendants’ presence in light\0falker’s activities, and the presutor asked the court to explain

to her that she was required to testify in open cddrtat 126. The court granted the

prosecutor’s request over theg@ttions of both defendantéd. at 127-28. Outside the presence
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of the defendants and the public, Watkins told thericshe was scared because “where | live at
. . . everybody knows that [Walker] was talkingmne about the case[, ajnd the defendant’s [sic]
have numbers to people where | life [sidttbthey can call them that | was in courtd. at 129-
30. However, Watkins stated unequivocdhgt she had not been threatenkt.

After a recess, the proseouteported to the court that Watkins had been
“sobbing for the last 20 minutes” and had askeletut in jail, as she would not testifid. at
133. Ultimately, however, she decided to testify. Leshawn’s counsel expressed some
concern about the inferences ey might draw should Watkinse put on the stand and then
refuse to testify.ld. at 134-35. The judge responded thatoeld instruct the jury not to draw
any negative inferences, as “[t]his has nothimmdo with the defendants having said or done
anything to her.”ld. at 135.

Watkins took the stand and began ttifg, but part-waythrough the direct
examination, the prosecutor asked for psgmain to treat Watkings a hostile witness,
explaining outside the jury’s presence tW&tkins’ testimony differed from all previous
statements she had made — including her gramdestimony — about meénteractions with
Williams, Leshawn, and Thompson in the days leading up to the homldidat 155-156, 158.
In particular, she denied having stood out£lflé6 West 23rd Street with Williams and Leshawn
when Thompson walked by several days befoeehomicide, and she denied having heard
Williams and Leshawn say something about Thompson at that tanat 154-55. The judge
denied the prosecutor’s request to treat Wathga hostile withess, because “I don’t quite know
whether she doesn’t remember, or whetherssget another day confused, or whether maybe

she wasn't telling the truth beforeld. at 158-59. Over defendants’ objection, the judge
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allowed the prosecutor to ask Watkins again abwitnteractions she had previously testified
to. Id. at 161-63.

Upon resumption of the direct examiiloa, Watkins again denied having stood
outside the building with Williams and Leshawial. at 164-65. At a sidebar conference, the
prosecutor renewed her request to treat Watkéng hostile witness and to impeach hdr.at
165-66. The judge again denied the requiktat 174. The prosecutor asked to take Watkins
off the stand and speak with her lfiigidoefore resuming the examinatiotd. at 175-76.
Defendants objectedd. at 176-178. The judge expresseticern about allowing Watkins to
change her testimony and expléine change to the jury:

| think what concerns me about athwas said out of the presence

of the jury was that she was attaf the defendants. So if you

bring her in and you ask her mhything made her nervous, chances

are very good she’s going to démat the defendants being here

make her nervous. The impliaati is that the defendants have

done something, and they haven'tam concerned about that.

Id. at 178.

Nonetheless, citingeople v. Branch83 N.Y.2d 663 (1994), in which similar
procedures were found properly within thaltcourt’s discretionthe judge granted the
prosecutor permission to talk to Wes, if she consented, in tipeesence of defense counsel but
outside the presence of the defendathis jury, the publicand the courtld. at 179-184. The
judge ruled that she would inform the jury,evhWatkins resumed the stand, that Watkins and
the prosecutor had spoken in the interimg ahe would allow defense counsel in their
summations to argue that improper coaching hee led Watkins to change her testimony.
181-83.

In their private conferendeeld in the presence of f@ase counsel, Watkins told

the prosecutor she had changed her testimony because a member of the public whom she
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believed to be Williams'’s girlfriends had beenking eye contact with Watkins as she testified,
and had been bobbing her head and mouthing things to Watdiret 185-86, 190. Watkins
agreed to testify truthfully going forwardd. at 187. The prosecutor asked the court to allow
Watkins to explain any changeher testimony to the juryld. at 191-92. Leshawn’s counsel
objected, because “[i]f she is going to beakad to get on the std and say somebody was
mouthing something in the third row that causezlto become uncomfortable, then we are going
to now make a leap that it wasmebody’s girlfriend, and that tleels somehow an inference to
be drawn there . . . . | think it's highlyggestive and completely impermissibled. at 193.
Williams’ counsel also objected to the prejudnig client would suffer from the intimation that
Watkins had been threatened by his cliddt.at 201-03.

Despite these objections, the court ruled that Watkins would be permitted to
testify that a member of the public had maee nervous, because such testimony was not
equivalent to testifying that she had been threateltecat 194. Furthermore, since the jury
would be told the prosecutor had conferred withtkins, “absent some explanation for why she
changed her testimony, it would look exactly weey the People anticipate, bullying her into
changing her testimony.Id. at 199-200. In accordance witbr earlier ruling, before Watkins
resumed her testimony, the judge iinsted the jury that “during ¢ghbreak, | allowed the district
attorney an opportunity to tatk [Watkins] about something thabeen happening on the stand,
so she did talk to the district attorney ahgrithe recess. And I'm going to let you know that
because that might factor infour view of the testimony.’Ild. at 204-05.

This time, Watkins’s testimony was in confnity with her prior statements and

in contradiction to the testimony she had giverierxathat day. The prosecutor asked why she
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had been untruthful earlier, and Watkins resgahtthat she was “nervous” because “[sjomeone
that was sitting on the defense side wasngpsomething to me from over therdd. at 206-07.
b. The Suggestion that Harrington Was Intimidated
On cross-examination of Detective Heinricheshawn’s counsel asked him when he had last
seen Quantella Harrington, who did not testify at tridl.at 561. Heinrichs replied that he had
seen her the day before in the Brooklyn D.A.’s offitek. On redirect, the prosecutor asked
Heinrichs about Harrinton’s “demeanor” whiea saw her in the D.A.’s officdd. 614. The
judge allowed Heinrichs to answer over thgaohon of Leshawn’s counsel, and the following
exchange took place:
[HEINRICHS:] She was very upset and scared.
[LESHAWN’'S COUNSEL:] Objection to “scared.”
THE COURT: Sustained. lHdemeanor. Not — her look.
[HEINRICHS:] Her look? She looked fine.
THE COURT: Was she upset? What do you mean? When she
was upset, what was she doing?
[HEINRICHS:] [The prosecutpwas speaking to her regarding
the case and she was very upset. She wanted, you know,
she didn’'t want to be ther@a she said that she couldn’t
testify.
[LESHAWN’'S COUNSEL:] Objection.
THE COURT: Sustained.
[LESHAWN'’'S COUNSEL:] Move to strike the entire line of
questioning.
Id. at 614-15. Before the judge could respontthéomotion to strike, the prosecutor requested a
conference at sidebald. at 615.
During the conference, the prosemuacknowledged she had asked about
Harrington’s demeanor because she was coedelbout a missing witness charge, and she

argued that the defense had opened the doochkogiestions by asking when Heinrichs had last

seen Harringtonld. at 615-16. The judge reprimanded pinesecutor, saying “[t]hat’s not the
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kind of thing you just can tell in front of jurors. You come in, you megi@ication [sic] to the
court.. ... You don't do it this way.Id.

The prosecutor informed the judgattiarrington had told her and an
investigator that she would do anythingatmid taking the stand, because she could not
“comprehend what these two [cousins] were capahleand she feared for “her safety and for
her child.” Id. at 617-18. She claimed that she hagen@lentified the casins in connection
with the case, and that all the other witnesses were Ilyth@t 616-17. The judge offered to
bring Harrington in as a material witnegs,at 623, 624, and she also offered to question
Harrington outside the presence of the judyat 624-25, but the parsialid not ask her to
pursue either course of action. The judgecst#éihat she would not give a missing witness
chargejd. at 627, and she warned the defense attorneys that they would not be allowed to
comment on Harrington’s absenak,at 618-620. If they did want to comment, the judge said
she would allow the prosecutor tdldzer investigator to the std to probe into the statements
Harrington had made about hetwillingness to testifyld. at 618-20. The judge also held that
the prosecutor would be permitted to leadridehs to testify that Harrington had been
uncooperative and upset when he had last seericheat 626-28. Finally, the judge offered to
give the jury a curative instruction to the effedttt{tlhere is absolutely no evidence that these
defendants are threateningdwing anything to anybody.Id. at 629;see also idat 630-32
(asking the defense attorneys what wordhey would like for the instruction).

The judge acknowledged that the solutiorswiat ideal, but that it was the best
that could be done in the circumstancks.at 622.

| said to [the prosecutor] ingffirst instance, she should have

cleared this up before she adkbe question. But now we are

here. I'm not having a mistrial dhis issue. Therefore, we are
trying to solve the problem.
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Id. at 622. In accordance with her rulings dutiimg conference, the judge resumed proceedings
before the jury with the following instruction:

[I]t was inappropriate for this imess to use the word ‘scared.’
That is not an appropriate answerthe question. | will also tell

you as a matter of fact that there is no allegation that Ms.
Harrington ever said that either thiese defendants ever threatened
her in any way, shape or form.

Id. at 632. The prosecutor thersuened her questioning with two yes-or-no questions, eliciting
that Harrington had been bothéely upset” and “uncooperativeld.

C. The Attorneys’ Treatment on Summation of the Evidence Suggesting
Intimidation

Although Williams did not cite to thclosing argumestin his direct
appeals or his habeas petition, both his own attorney and the prosecutor made reference to the
evidence of Watkins’s unease in their summatiofise prosecutor also addressed the reasons
for Harrington’s absence. Speaking first, Williams’s attorney argued:

Khadija Watkins is the kind of person who told the police that

night in the company of her fmel [Thompson] has no enemies. . .

. Later on she said she’s scareddg anything in front of . . . her
friend. But you know, Khadija seems to have this real
nervousness. She’s scared tp gaything to the police officers

when she’s just there with her friend and nobody else. .. .Then she
says at one point, remember stes testifying in the morning.

She said she was asked, did yoardwar anything outside about
‘yapping,’ or threats? And sheidano. Then after lunch, she got

off the stand, the district attorney spoke to her, she came back and
said, oh, yeah, | did hear a thrdait | didn’t want to say it in the
morning because somebody on théedse side made me nervous.
Everything makes Khadija Watkins nervous.”

Id. at 759-60.
The prosecutor, too, addressed Watkifis&xvousness” in her summation. She

stated that Watkins
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didn’t want anyone to know she waooperating. That's why she
said she told Detective Heinrictigat night thashe didn’t know
who would want to hurt [Thompag Although she explained, that
when | said | never actually heattem say they were going to hurt
him, but really the reason | saitat was because there was other
people and my friend . . . was arounAnd in this building where |
live, everyone knows everyone elsbissiness. . .. And it is so
sinister that someoneouldn’t want other pede to know that they
are potentially going to cooperatéth a murder investigation,
especially when they knew who these people were?

Id. at 801-02. A little later in her summation, the prosecutor continued:

... I suggest when you watched [Watkins] on the witness stand, ladies
and gentlemen, | think it's clear gay, or | suggest that you saw how
uncomfortable she was. How iretmiddle of the initial question she
almost just collapsed. She starggeaking in one-word answers. Her
demeanor changed and everythidqd then, you know, we took a brief
recess, and after lunchtime in the afternoon she came back and she told
you. That's when she began her testimony. She lied when she said she
had never been out on those benchasrilght, or at the apartment.
Remember the explanation? She said is that while she was testifying in
court that morning, that someone or ttefense side was mouthing things
at her and making gestures thatd@der nervous. | suggest when you
heard her words and saw her, you know she clearly was scared. Keep in
mind she was testifying in a murdeal. Again, two people who she
grew up with, who knew everyone she knew. . . . And while she’s
testifying someone on the defendant’s side said or did something to make
her scared. And so her initialuetance, what made her freeze is
understandable in light of the sitiem that she found herselfin. . . . |
suggest, her fear as a result of ttase, is just more evidence that
everything that she tolgou was the truth.

Id. at 808-09. Williams'’s attorney made no olit during the course of these statements.
In her summation, the prosecutor aslulressed Harrington's absence as a
witness at trial:
[PROSECUTOR:] ....On& the two girls [Watkins and
Harrington] came into cournd told you what she knew.
There was no guarantee that ertbf them would come in
here, so | suggest that we were lucky to get one.

[WILLIAMS’ ATTORNEY:]  Objection.
THE COURT: Overruled.
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[PROSECUTOR:] ....Thesggrls possessed some pretty heavy
information. After the shooting —

[WILLIAMS’ ATTORNEY:] I'm going to object. Thisis — the
DA is testifying now.

THE COURT: Overruled.

[PROSECUTOR:] After thehooting, they put two and two
together. They had to make a tough choice. Do they open
their mouths and tell the ppoe what they know? Or do
they keep quiet and do what is so easy? Do they decide,
sure, I'll tell the police. Surd’ll go into open court. Sure,

I'll face these two guys thatgrew up with from my
neighborhood. We knew everybody. | know, and point the
finger and say, | heard them plan this robbery that
happened that night. Do | cormo court with concern for
myself with my long history withthese two just like that? |
suggest, that it is not suelm easy choice for anyone to
make. As you know, coming into court is not a simple
process. . .. And | suggest as you look [at the video
evidence], how disturbing #t is, watching what this
defendant and his partner are capable of. And then they are
asked to come in here to court and point the finger and say
what they heard him say. There are a million reasons why
people, they don’t come into court. But | suggest, in light
of everything you know in ik case, there is nothing

sinister or strange abbthat in this case.

Id. at 804-06.

2. Discussion

A defendant is denied due process of l@hen the introduction of prejudicial

evidence “is so extremely unfair that its admissimates fundamental conceptions of justice.”
Dowling v. United State€l93 U.S. 342, 352 (199Q3ee also Dunnigan v. Kegnk37 F.3d 117,
125 (2d Cir. 1998) (noting thatreneous admissions of evidenuoat rising to the level of
unfairness specified iDowling are not grounds for habeas was relief). As stated by the
Second Circuit, the standard fidetermining when such a violati has occurred is “whether the
erroneously admitted evidence, viewed objectivelyght of the entire record before the jury,

was sufficiently material to provide the basis for conviction or to remove a reasonable doubt that
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would have existed on the recordaut it. In short it must haveeen crucial, critical, highly
significant.” Collins v. Scully 755 F.2d 16, 19 (2d Cir. 1985) (internal quotation marks omitted).

On direct appeal, Williams asserted that this standard had been met. He argued to
the Appellate Division that Watkins'’s “tellingehury she was nervous, and the court’s letting
the jury know that ‘something’ was happening oa stand when she initia testified . . . was
bound to leave with the jurors the false impres#iat appellant had threated her.” Brief for
Defendant-Appellant 29, Pet. Writ Habeas jiar Ex. 2, June 29, 2010, ECF. No. 1. Williams
argued that this impression was compoundetth®yequally baseless suggestion that
[Williams’s] putative threats to Quntella Harrington were so successful, she was too terrified to
appear as a witnessltl. Williams contended that, taken together, these suggestions of
intimidation deprived Williams of a fair trial, bause they likely led thery to conclude that
Williams was conscious of his guilt and therefar@nted to prevent witnesses from testifying
against him.Id. at 29-30. Given what Williams claaterized as the unreliable testimony
provided by Watkins and the flimsy, circumstantiature of the government’s other evidence,
Williams asserted that “[t]he jury’s hearingdedess, but highly prejudicial, suggestions of
threats to witnesses by [Williams] may have tipped the scales in favor of their convicting
appellant of the crime, despite thetherwise doubting his intentd. at 30.

The Appellate Division rejected this argument and denied Williams'’s claim. It
held that any error committed by the trial daaradmitting the complained-of testimony “was
harmless, as there was overwhelming evident¢beoflefendant’s guilt, and no significant
probability that the alleged erroontributed to his conviction.Williams, 873 N.Y.S.2d at 71.

In reaching this conclusion, the Appellate Biwn cited a New York Court of Appeals case,

People v. Crimminswvhich incorporates the standard set out by the Supreme C@&lrampan

33



v. Californiafor determining whether a constitutional error was harmless: “namely, that there is
no reasonable possibility that taeor might have contributed tiefendant’s conviction and that
it was thus harmless beyond a reasonable do#dple v. Crimmins36 N.Y.2d 230, 237
(1975) (citingChapman v. California386 U.S. 18 (1967)xee also Perkins v. HerbeB96 F.3d
161, 172 n.7 (2d Cir. 2010) (“The Appellate Divisiosed the harmless errstandard of review
from Crimmins which incorporates theastdard of review fronChapmarr’).
a Review of the State Courtfarmless Error Determination

The Second Circuit has identified twdfdrent approaches for reviewing a state
court’s determination of harmless error and hedided to determine which of the two standards
governs.Perking 596 F.3d at 175-76. Under the first ¢kt habeas court determines whether
the state court “acted reasonably in detemgrihat the error was ‘harmless beyond a reasonable
doubt,” in accordance with the standard harmlessness set out by the Supreme Court in
Chapman v. CaliforniaPerking 596 F.3d at 175 (quotirigitchell v. Esparza540 U.S. 12, 17-
19 (2003) (per curiam) (internal ellipses omitted)). Under the second test, “a federal habeas
court must assess, in its oyudgment, whether the constitotial error resulted in ‘actual
prejudice’ to the defendant.Perking 596 F.3d at 175 (citinBrecht v. Abrahamsob07 U.S.
619, 637-39) (1993)). According to the Second Cirduthas not yet been clearly established”
which of these two standards appl“[w]here a state appellatewrt has found that a state trial
court committed a constitutional violation bushzgeld that the violation was harmlesg].]”

Perkinsg 596 F.3d at 175.

6 The Supreme Court appears to have explicitly held otherwidery m Pliler, 551 U.S. 112, 121-

22 (2007), the Supreme Court stated:€'Wbld that in § 2254 peeedings a court must assess the prejudicial impact

of constitutional error in a state-cogriminal trial under the ‘substantial dmjurious’ standard set forth Brecht

whether or not the state appellate ¢caacognized the error and reviewedbit harmlessness under the ‘harmless
beyond a reasonable doubt’ standard set for@hmpmari’ (citations omitted). Accordingly, the Supreme Court

seems to have decided that the second (and editsh) test identified by the Second CircuitAarking 596 F.3d at

175, applies. ThBrechtstandard was used by federal habeas courts to review the harmless error determinations of
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I. Reasonableness of the Statau@'s Application of th&Chapman
Standard

In Chapmanthe Supreme Court established that “[a] constitutional error is
harmless when ‘it appears “beyond a reasonatletthat the error complained of did not
contribute to the welict obtained.”” Mitchell, 540 U.S. at 17-18 (quotingeder v. United
States527 U.S. 1, 15 (1999) (quotiighapman 386 U.S. at 24)). The Appellate Division’s
determination that Williams suffered no harm fradmission of the evidence at issue was not an
“objectively unreasonable” apphtion of this standardSee Mitche|l540 U.S. 12, 18
(“[H]abeas relief is appropriate only if the [sta@pepellate court] applieharmless-error review
in an ‘objectively unreamable’ manner” (quotingockyer v. Andrades38 U.S. 63, 75-77
(2003)).

The jury’s verdict was well-supported the evidence, leaving aside the alleged
intimations of intimidation. Substantial evidence including video footage and photographs and
Williams’s statement to the police, placed Williams at the scene of the homicide. There was
ample evidence of Williams’s intent to commit a felony, including Watkins’s testimony about
the plan to “yap” Thompson and Wise’s testim@iout the pawning of the victim’s chain.
Further, the record supportslatermination that the jury was not “substantially swayed by the
error,” Kotteakos v. United State328 U.S. 750 (1946). The challenged evidence constituted a

minor part of the case presented to the jigysingle statement by Watkins that she was

state courts prior to the enactment of AEDPee Brecht07 U.S. at 638 (holding that the articulated harmless

error standard “applies in determining whether habeas relief must be granted because of constitutional error of the
trial type”). As theFry court notes, “AEDPA limited rathéhan expanded the availability of habeas relief,” and it is
therefore “implausible that, withut saying so, AEDPA replaced tBeechtstandard of ‘actual prejudice’ with the

more liberal AEDPAChapmarstandard . . . .” (citations and internal quotation marks omitted).

In Perkins the Second Circuit found that habeas relief would be unavailable to the petitioner
under either the AEDP&hapmaror theFry/Brechttest. The court therefore found it unnecessary to acknowledge
the Supreme Court’s apparently decisiletermination that the latter test applies in all federal habeas proceedings in
which state court harmless erdeterminations are reviewe&ee Perkins596 F.3d at 176 (addressikRgy with a
single “but see” citation). As discussed below, adrking Williams'’s claim fails under either standard.
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“nervous” because “[sJomeone that was sitting on the defense side was saying something to me
from over there,” Trial Tr. at 206-07; a staterley Heinrichs that Harrington was “very upset
and scared” and that she “ditlwant to be there” and “ghthat she couldn't testifyjd. at 614-
15; and a second statement by Heinrichs that Harringésit'very upset,id. at 632. In
addition, the trial court gave a curative instruatitelling the jury to disregard Heinrichs’s
statement that Harrington had been “scaredl @@minding the jury there was no evidence that
either defendant had threatened Harringtioh.at 632

In her closing, the prosecutor commehst length on the challenged evidence,
but Williams does not rely on these commeatsupport his petitiorthey are nowhere
mentioned in the Appellate Division briefgaathed to his petition. Arguably, because the
prosecutor’'s comments were not presented tatiie court on direct appeal as a basis for
Williams’s due process claim, any claim attempting to rely on the comments as a basis for

habeas relief would be unexhaustediut the state court’s finding of harmlessness is not

! This would be true if Williams'’s due process claim, as presented in the state courts, would be

“fundamentally altered” by considerationthe prosecutor’s oking statementsSee Vasquez v. Hiller474 U.S.

254, 260 (1986) (a claim is unexhausted where supplemental evidence presented to the hatfeas amemtally
alter[s] the legal claim already msidered by the state courtRpdriguez v. Hoke928 F.2d 534, 537 (2d Cir. 1991)
(petitioner’s claim of ineffective assistance of colimg®s not exhausted where it was based on six factual
allegations, only two of which had been raised in statet)coAlternately, the claim might be partially unexhausted,
preventing me from considering any evidence not presented in the state courts in support of ti&f.diomilla v.
Portuondq 00-CV-2369(JGK)(JCF), 2004 WL 350694, at *4 (S.D.N.Y. Feb. 26, 2004) (considering and denying
argument that claim was partially unexhausted, wherestaariorting habeas petition not presented to state courts
was “merely one additional factor to be considered” that did not fundamentally alter petitioner’s legateteir),
and recommendation adopted 2904 WL 1782174 (S.D.N.Y. Aug. 9, 2004).

Second Circuit case law suggests that Williams'’s due process claim might be fundamentally
altered by consideration of the prosecutor’s statemétitsclaim depends on the oafirimpact of the contested
evidence on the jury’s verdicGee Colling755 F.2d at 19 (erroneous admission of prejudicial evidence constitutes
due process violation only if it was sufficiently material in light of entire retmpiovide basis for different
verdict); see also Mitchell540 U.S. at 17-18 (constitutional error is harmle&& ippears beyond a reasonable
doubt that the error complained of did not contribute to the verdict obtained” (iqeistation marks omitted)).

This impact could turn on the cumulatietfect of the evidence alongith the attorneys’ references to it, such that
the claim might become essentyadl different claim when the closing statements are consid&eg Rodriguez

928 F.2d at 538 (finding petitioner’s ifieftive assistance claim unexhausteareh of six factulsbases presented

in federal court, only two were raised in the state cobdsause an ineffective assistance claim “can turn on the
cumulative effect of all of counsel’s action [and so] all allegations of ineffective assistance should be reviewed
together”). But see Miller v. Estelle677 F.2d 1080, 1083-84 (5th Cir. 1982) (claim concerning improper jury
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unreasonable even taking into account the prosecutor’s statements. The prosecutor observed that
Watkins and Harrington were “uncomfortable” disdared” to testify, bushe did not say that
Williams was responsible for their fear, or thia women’s unease should bear in any way on
the jury’s deliberation of Williams’s guift. Instead, the prosecutor relied on the challenged
testimony in an effort to rehabilitate Watkinst®dibility and to explain Harrington’s failure to
appear, and she did so in response to defamsasel’'s own statements disparaging Watkins’s
credibility and constitution. Tharosecutor did not imply that Williams ever threatened either
woman. A reasonable reading of her statenmsuggests that the women did not fear Williams
personally, but were intimidated liye “sinister” nature of the community in general, as well as
the dangers of testifyinggainst someone who was an integral part of that community and “knew
everyone [they] knew.” Trial Tr. at 801-02, 808-09.

Accordingly, the Appellate Division’s deteination as to the harmlessness of any
constitutional error committed in connection with the admission of the contested evidence was

reasonable in light cEhapmarn?’

contacts “was squarely raised” in the state courts wtherbabeas petition included alleged incidents of improper
jury contacts not presented to the state courts, becauseacitients left out differed only in number, not in kind,
from the one which formed the basis for [petitioner’s] fatlelaim,” and the “surplusage was simply not crucial to
the claim which was already before the state couBilla, 2004 WL 350694, at *4 (“one additional fact” calling
eyewitness’s credibility into question need not have Ipgesented in the state courts to exhaust petitioner’s
sufficiency of the evidence claim).

| need not decide whether consideration of the prosecutor’s statements would “fundamentally
alter” the nature of Williams’s due process claim because Williams hadiedtaa the those statements in his
arguments before this Court, and, as discussed below in the text, considerdtestafaments would not affect my
disposition of Williams’s petition.

Indeed, she urged the jury not to concentrate on Harrison’s absence or Watkins’s changed
testimony, stating that there was “nothing for [the jury] to consider from [Harrison] ahdlsuggesting that they
“focus on what [Watkins] td you.” Trial Tr. at 807.

o In coming to its determination, the Appellate Division did notCliepmanand it articulated a
test that differs from th€hapmartest. The Appellate Division found no harm because there wasgmificant
probability that the alleged error contributed to [the] convictidtiftiams, 873 N.Y.S.2d at 71 (emphasis added),
whereagChapmaninstructs courts to find no harm where there isreasonablegpossibility that the evidence
complained of might have contributed to the convicti@hapman 386 U.S. at 24. Under Second Circuit law, the
job of a federal habeas court is to determine “the reakaress of the state courts’ ‘dsicin,’ not [to] grad[e] their
papers.” Cruz v. Miller, 255 F3d 77, 86. Accordingly, a state court’'s misstatement of the governing legal @rincipl
is irrelevant, as long as its conclusion is not unreasonable under the correct stSeddd.
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il Assessment of Actual Prejudice

Under the second test identified by 8econd Circuit for evaluating a state
court’s finding of harmlessness, the inquiryvisether admission of trevidence complained of
“had substantial and injurious effect or udhce in determining the jury’s verdictBrecht 507
U.S. at 623 (internal quotation marks omittese also Perkin®96 F.3d at 175. This testis
“more forgiving” to Respondent than the test base@loapman Fry, 551 U.S. at 116.
Accordingly, it follows from the foregoing discussion that | conclude Williams has not satisfied
theBrechtstandard here. As discussed above, tigeace at issue constituted a minor portion
of the trial transcript — three brief exchasgde over nine-hundred pages of transclipGee
Brecht 507 U.Sat 639 (“The State’s [improper statemeatsrial] were ifirequent, comprising
less than two pages of the 900-pétgd transcript in this case.”)Furthermore, the judge told
the jury to disregard a portion of one exchan§eeTrial Tr. at 632.

No one testified that Williams had threatened Harrington or Watkins, the
prosecutor never told the jury that he had, ardutlge explicitly instruetd the jury that there
had been “no allegation that Ms. Harrington esad that either of these defendants ever
threatened her in any way, shape or form,” [Tfiaat 632. Moreover, atiscussed above, “the
State’s evidence of guilt was,rnbt overwhelming, certainly weightyBrechtat 639. For these
reasons, | find that the testimony pertaining\atkins’s and Harrington’s discomfort at the
prospect of testifying did not “substandiyainfluence” the jury’s verdict, seie. at 623, and

accordingly, did not “result[] in ‘actual prejudice’ to the defendaRgrking 596 F.3d at 175.

10 Even if the prosecutor’s statements are ictaned, the challenged suggestions of intimidation

constituted a minor part of the trial. The prosecutocoimments about Watkins's and Harrington'’s reluctance to
testify cover less than five transcript pages in a closing statement over thirty-five pages long.
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b. Due Process Implications of the Challenged Testimony

More fundamentally, Williams’s due @eess rights were not violated by
admission of the challenged testimony. Themepus introduction of pjudicial evidence does
not violate due process unless it “is so extremely unfair that its admission violates fundamental
concepts of justice.’Dowling v. United Stategl93 U.S. 342, 352 (1990). The Supreme Court
has “defined the category offiactions that violate ‘fundameatdtfairness’ very narrowly.d. at
352. Where unfairly prejudicial evadce is not “probative of agssential element” in the case
but is nonetheless admitted aakrthe error is not of cotitutional magnitude unless its
introduction is “sufficiently material to prode the basis for conviction or to remove a
reasonable doubt that would have existed on the record withoubDirihigan v. Keanel37
F.3d 117, 125 (2d Cir. 1998) (quotidghnson v. Ros955 F.2d 178, 181 (2d Cir. 1992)). The
materiality of the prejudicial evidence is assessdight of the entire record before the jury.
Dunnigan 137 F.3d at 125.

As previously discussed, the testimony about Watkins’s and Harrington’s
reluctance to testify constituted a minor portiothef record and the judge twice gave the jury
curative instructions, directinfpem to disregard testimony thdarrington had been “scared,”
and noting there was no evidence that Harringimh been in any way threatened by Williams,
Trial Tr. at 632. The jury knew that Thompson, Williams, Leshawn, Watkins, and Harrington
had all grown up together, and that they had nraatual friends who were part of the same
community where they all continued to gathesially. The jury also knew that Thompson had
been shot and killed in the same community. Jdwsitive and “siister” nature othe situation,
as the prosecutor phrased it, was thereforesavitb the jury even ithout introduction of the

contested testimony. The statements about M&tkand Harrington’s discomfort confirmed
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what the jury most likely already understoothat, whether or not Williams was involved in
Thompson’s homicide, testifying against him colédat best an uncomfortable, and at worst a
frightening, prospect. In thiontext, testimony about the womsméluctance teestify did not
provide the jury with a basis for finding Williangsuilty, and it did not undermine his defense —
that he had shown no intent to rob Thompsorg that he fled from Thompson and Leshawn
before Thompson was shot.

In Dunningan v. Keandhe Second Circuit considerttte habeas petition of a
claimant who had been convictedstate court of robbery amdlated offenses. 137 F.3d at 120.
The trial court had admitted testimony fravhich an inference could be drawn that the
defendant was a violent convicted feldd. at 121-22, 126. Two of the three objected-to
statements were not probative of any elena¢ingsue, the judge ga no limiting instruction
although an instruction wasIgnly warranted,” and thprosecutor commented on the
prejudicial testimony in his closindd. at 126-27. The Second Circuit nevertheless found no
due process violation because tegtimony made up a very small pafthe trial transcript and
there was compelling evidence of guilt, such thatlosure of facts indicating the petitioner was
a violent felon could not have beetnaaterial basis” for the convictionld.

Similarly, the statements that Williams claims suggested he had intimidated a
witness and a potential witness, were nofftsiently material to provide the basis for
conviction or to remove a reasonable doubt watld have existed aime record without it,id.
at 125 (internal quotation marks omdje Particularly in light ofhe judge’s instructions to the
jury that Williams had not intimidated Harrington, the introduction of the challenged testimony
cannot be said to fall in that “very narrowlgiefined “category of infractions that violate

‘fundamental fairness.”Dowling, 493 U.S. at 352.
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D. Exclusion of Children from the Courtroom
Prior to the start of trial, the tripldge ruled that small children would not be
permitted in the courtroom during the course of trial:
THE COURT: | have indicateah the record --- off the record
and yesterday off the record as well, | am not permitting
small children in the courtroom. The defendant had some
people in, a child in yesterga-- two children, actually,
and | had them leave the room. | have the same instruction
as to the two young childrexho are sitting in the
courtroom at this timeChildren do not belong in a
courtroom.
[PROSECUTOR:] I have spoken to them, and they momentarily
are going to sit outside not to be back in the courtroom for
the remainder of the trial.
THE COURT: | want that thappen before the jury comes in.
[PROSECUTOR:] That's what I told them.
Voir Dire Tr. at 489-90. Neither Williams’s nor &leawn’s attorney objected to the order at that
time.
Williams claims that this order violated his constitutional right to a public trial.
Respondent argues that this oids procedurally barred from federal habeas review both
because Williams failed to exhaust the claim in state court and because the Appellate Division
rejected the claim on an adequatel independent procedural grourdke also contends that the
claim fails on the merits. 1 find that Williams dékhaust the public trial claim, but that it is
nonetheless procedurally barredjtasas decided in state coun an adequate an independent
procedural ground.
1. Exhaustion of the Public Trial Claim
A federal court may not consider an bggtion for a writ ofhabeas corpus on the

basis of a constitutional violation unless thétfmner has exhausted state remedies for the

alleged violation. 28 U.S.C. § 2254(b)(1)(A)his exhaustion requirement “is not satisfied
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unless the federal claim has been ‘faptesented’ to the state court®aye v. Attorney

General of N.Y.696 F.2d 186, 191 (2d Cir. 1982n(bang. Williams presented his public trial
claim in thepro sesupplemental brief he submittedtb® Appellate Division. Williams Supp.

Br. (“Supp. Br.”), 2-5, Pet. Writ Habeas Corpus Ex. 2, June 29, 2010, ECF. No. 1. However,
unless Williams sought leave to appeal this pamicalaim to the Court of Appeals after it was
rejected in the Appellate Bision, the exhaustion requirenmteof 28 U.S.C. § 2254 is not
satisfied. See O’Sullivan v. Boerckéd26 U.S. 838, 845 (1999)pnes v. Kean&29 F.3d 290,
295 (2d Cir. 2003). The record demonstrates\Widiams fairly presented his public trial claim
to the Court of Appeals ioonnection with his applation for leave to appeal.

After the Appellate Division rejected all four of Williams’s constitutional claims,
including his public trial claimWilliams, 873 N.Y.S.2d 71, his counsel submitted a letter to the
Court of Appeals, dated December 10, 2008, seeleiave to appeal the Appellate Division’s
decision. Application Leave Appeal, Dec. 10, 20R8sp. Mem. Ex. G, ECF. No. 5 Attachment
1. The letter states, in relevant part:

| am enclosing copies of the bisdiled in the Appellate Division

along with the court’s decision andder. We request this court to

review all issues raised in tiAgpellate Division briefs, namely:

POINT |

APPELLANT WAS DENIED HIS RIGHT TO A
JURY TRIAL, TO PRESENT A DEFENSE, AND
TO DUE PROCESS OF LAW BY THE TRIAL
COURT'S REFUSAL TO SUBMIT FOR THE
JURYS CONSIDERATION THE ‘NON-SLAYER’
AFFIRMATIVE DEFENSE TO FELONY
MURDER. U.S. CONST., AMENDS VI, XV,
N.Y. CONST. ART. I, §6.

POINT I

APPELLANT WAS DENIED HIS DUE PROCESS

RIGHT TO A FAIR TRIAL BY THE REPEATED,
BUT BASELESS, HINTS AND SUGGESTIONS
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OF THREATS AND INTIMIDATION BY

APPELLANT AND CO-DEFENDANT TO A

PROSECUTION WITNESS AND TO A

POTENTIAL WITNESS. U.S. CONST., AMEND

XIV; N.Y. CONST., ART. I, 86.
Id. Whether this letter “fairly presented” tpablic trial claim to tle Court of Appeals is
unclear'* The sentence requesting theu@ of Appeals to considegll issues” raised in the
briefsfiled in the Appellate Divigin,” but then specifidly naming only those issues raised in
the counseled brief, is ambiguddsHowever, further correspondence between the Court of
Appeals and Williams’s counsel, and between@ourt of Appeals and Williams, leave no
doubt that the claims raised in Williamggo sebrief to the Appellate Division were fairly
presented to the Court of Appeals.

Following receipt of counsel's Decep1il0, 2008 letter, the Court of Appeals

responded with a letter on December 18, 2008chvstated: “To complete the application,

1 The letter does not specify whether the encldbadfs filed in the App#ate Division” included

Williams's pro sebrief. If not, this letter would not have suffictifairly present the public trial claim to the Court
of Appeals, as that claim would have been nowherearfed in the application for leave to appeal or its
attachmentsSee Baldwin v. Reesg41 U.S. 27, 32 (2004) (claim not fgipresented where appellate court must
read beyond the papers presented to it to find the clefrr(rey v. Hoke933 F.2d 117, 120 (2d Cir. 1991) (claims
other than those specifically mentioned in letter seekiagd to appeal not fairly ggented where “[t]he only
possible indication that [they] were being presented wattiusion of a lengthy brief originally submitted to
another court”). If the “briefs” refererd in counsel’s letter included Williamgso sebrief, the wording of the
letter places the application in a gray area between apptisdor leave to appeal that, according to the Second
Circuit, fairly present a federal question te fBourt of Appeals and those that do nféampare Morgan v. Bennett
204 F.3d 360 (2d Cir. 2000) (claim exhausted where counsel’s letter attached Appellate Preisieand
counseled briefs and stated review was soughtlbissaes outlined in defendant-appellant’s brief pralse
supplemental brief,” but subsequent letter identified a single “question presented”xoltiséa of other claims
asserted in Appellate Division briefggrt. denied531 U.S. 819 (2000yyith Jordan v. Lefevre206 F.3d 196 (2d
Cir. 2000) (claims included in Appellate Division briefneenot exhausted where brigés attached to application
letter but letter “forcefully argued [one] claim in the firsteth paragraphs of the application for leave, but made no
reference to the” claims found to be unexhausted).

Respondent suggests that this sentence should be read to present only the specifically identified
claims, and not “all claims” raised in thobriefs. In support of this argemt, Respondent nae¢hat the state’s
“letter in opposition for leave to appeal did not address the claims pralsesupplemental brief.’ Resp. Mem. 4
n.3, Sept. 27, 2010, ECF No. 5. Respondent arthat the state’s failure to address Willian@g's seclaims
indicated that it “understood defendant’s leapplization as not raising the two claims in fre sesupplemental
brief.” Id. The state’s failure to address the claims in Willianpsts sebrief suggests that the state may have
seized upon an opportunity either to resolve the ambiguitg favor or to distract the Court of Appeals’ attention
from the ambiguous nature of the application. Thesipbsself-serving presentation of the state’s letter in
opposition does not in any way alter the ambiguous nature of the request made by Williams’s counsel, or inform this
court as to how to detern@rthe scope of that request
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please forward a copy of tipeo sesupplemental brief.” Ct. App. Letter Re. Supp. Br., Dec. 18,
2008, ECF. No. 11. A letter dated January ®3220vhich apologized for inadvertently omitting
thepro sebrief from the original application, indies that counsel comptiewith the Court of
Appeals’ request. Def. Counsel Letter. Bapp. Br., Jan. 6, 2009, ECF No. 11. The court’s
specific request for thagro sebrief confirms that it understood Williams’s application for leave
to appeal to encompass all four claims raisdtie Appellate Divisionincluding the two claims
raised in Williams'spro sebrief, and it further indicates thtte Court of Appeals not only had a
fair opportunity to consider those afas but in fact considered them.

Moreover, on May 7, 2009, the CourtAyfpeals received a letter from Williams
asking it to reconsider his application for leae appeal. Def. Letter Re. Recons., May 7, 2009,
ECF No. 13. In this letter, Williams specificaltyentioned two of his four claims, namely the
due process claim based on the suggestionstoéss intimidation, and the public trial claim.

Id. The Court of Appeals responded by lettdedaune 3, 2009, informing Williams that the
court had given “full considetian to your original applicadn and to your request for
reconsideration.”ld. The Court of Appeals therefore exjily acknowledged that it had fully
considered the public trial claim includedWilliams’s request for reconsideration.

Accordingly, I conclude that Willian's public trial claim was not only “fairly
presented” to the Court of Appeals but was fatiynsidered by that court. The claim has
therefore been exhausted viitlthe meaning of 28 U.S.@.2254(b)(1)(A) and (c).

2. Procedural Default of the Public Trial Claim

Although Williams’s public trial clainthas been exhausted, this court may not

entertain the claim as the basis for habeas relief because it has been procedurally defaulted. A

claim raised in a federal habgatition is procedurally defaullevhere it has been dismissed in
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the state courts due to a proceduralgraventing adjudication on the meritdarris, 489 U.S.
at 260-62. The Appellate Divisidreld that Williams’s public tal claim was “unpreserved for
appellate review and, in anyew, [was] without merit.”"Williams 873 N.Y.S.2d at 71. The
trial record reveals no objection by Williamssunsel to the court’s order excluding children
from the courtroom. Under New York law, an objection to “a ruling or instruction of a criminal
court during a trial” is not preserved unléagrotest thereto was registered, by the party
claiming error, at the time of such ruling or m&ttion or at any subsequent time when the court
had an opportunity of effectively changingthame.” N.Y. Criminal Procedure Law §
470.05(2).

At oral argument before this Court,iMams suggested that his trial counsel had
made an off-the-record objeati to the order excluding childréh.However, New York law
suggests that, in order to be preserved for appe#atew, an objection to an order at trial must

be preserved on the recdfdSee People v. Figuerp29 N.Y.S.2d 260, 261 (2d Dep’t 1995)

13 At oral argument, | observed that there had been “some stuff off the record with regarahtp closi

the courtroom to children.” Dec. 1, 2010 Oral Arg. Tr. 8. | also noted that the record did not contain an objection to
the judge’s order closing the courtroom. Williams respont@ds you pointed out, there is some omissions from
the record. It's my belief and understanding, at that time that the objection was made. Due to the fact that there
were omissions on the record that we are unable to recover it short of an evidentiary héhratd”

In People v. Oritzfor example, the Appellate Division, First Department, held that “defendant’s
claim that he was improperly precludiedm impeaching [a witness] with [@ertain aspect of] his Grand Jury
testimony . . . was not adequately preserved” wherectiaisel made a request on the record to use a different
portion of the grand jury testimony. 672 N.Y.S.2d 327, 329¢2%/e denied92 N.Y.2d 881 (1998).

The prosecutor objected [to defenseisel’s request] and an off-the-record
discussion ensued. It cannot be inferred from the unknown contents of that
discussion, or from the subsequent questions propounded by defense counsel,
that the defense specifically argued thatwvas improperly foreclosed from
cross-examining [the witness] as to that portion of his Grand Jury testimony
[that defendant identified on appeal].

Ortiz, 672 N.Y.S.2d at 329-30. Similarly, Reople v. Travisgrthe Appellate Division, Third Department,
considered an appellant’s claim that he had been deffiédtigal where the prosecutaross-examined him as to
prior bad acts. 400 N.Y.S.2d 188 (3d Dep't 19&ffd, 46 N.Y.2d 758 (1978}ert. denied441 U.S. 949 (1979).
Because his trial attorney had moved to suppress one pd@chbaefore the start ofdt, the Appellate Division
held the defendant could not complain on appeal of being questioned as to other prior byaartoidarly since he
did not object to their use at trialTravison 400 N.Y.S.2.d at 191. The Appellate Division’s holding was not
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(claim “was not preserved fappellate review, as the defentl&ailed to place an objectiam
the recordat the time of trial”) (emphasis addedppeal denied88 N.Y.2d 847 (1996). In any
event, Williams did not represetat the Appellate Division thdtis trial counsel had made an
off-the-record objection to the exclusion ord@&ec. 1, 2010 Oral Arg. Tr. 9. If such an
objection was made, it was “cleadytside of the trial recordCaballero v. Keane42 F.3d 738
(2d Cir. 1994), and Williams made “no effort . . lwang [it] to the attention of the state court,”
United States ex rel. Brodie v. HerpB¥9 F.2d 372, 371 n.1 (2d Cir. 1965). It therefore does
not enter into my review dhe Appellate Division’s decign barring the claim on procedural
grounds™

Because the Appellate Division explicitlglied on a procedural bar as an
independent basis for its disposition of Williamgigblic trial claim, thatlaim is not subject to
federal habeas reviewee Harris 489 U.S. at 2635alarza v. Keang25 F.3d 630, 637 (2d Cir.
2001), even though the court alsalegbsed the merits of Williasts public trial claim in an
alternative holdingsee Harris 489 U.S. at 264 n.1&ama v. Comm’r of Corr. Sery35 F.3d
804, 810 n.4 (2d Cir. 2000). This case preseot® of the three circumstances in which a
federal claim that has been procedurally defaultdicoe reviewable in a f@eral habeas court.

First, Williams’s claim would be reviewable despite the procedural default if he
could show both “cause for the default and actuguplice as a result of the alleged violation of

federal law.” Coleman 501 U.S. at 750. A petitioner may establish cause by showing “that the

altered by the fact that, as one jostobserved in dissent, “proceedings atlibr were never placed on the record,”
id. at 192-93 (Mikoll, J., dissenting), and may have contained objections to the proseimgafgjlestioning.

! Williams might have brought a claim for ineffective assistance of trial counsel for failing to object
to the court’s ruling on the record. Such a claim might have succeedazylpdy in light of New York case law
strongly suggesting that the manner in which the taattcexcluded Williams’s children and, by extension, his
parents, was impropefSee, e.gPeople v. Garcia710 N.Y.S.2d 345 (1st Dep’'t 200®eople v. StantqQrt95
N.Y.S.2d 998 (1st Dep’'t 1985). However, Williams has nisiechineffective assistanoé trial counsel as a basis
for habeas relief. Even if he had, such a claim could not considered by this court, astitleas mxhausted in the
state courtsSee Jacksqmi04 F.3d at 618 (for exhaustion to oc@upetitioner must present the “substance” of his
claim to the state courts in such a way asaibto mind a particular constitutional right).
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factual or legal basis for a claim was not oeebly available to counsel or that some
interference by officials madmmpliance impracticable.”ld. at 753 (quotind/iurray v.
Carrier, 477 U.S. 478, 488 (1986) (internal quotatmarks and ellipses omitted)). Williams
has not made this showing. Second, Williamsrasasserted that “he is actually innocent,”
Dunham 313 F.3d at 730, of felony mwed Finally, this case 3ot among the “exceptional
cases,Lee 534 U.S. at 376, in which the stat®@edural ground is inadequate to bar
consideration of &ederal question.

In assessing the adequacy of a stateqatoral ground, habeas courts look to three
“guideposts,Cottg, 331 F.3d at 240. The first of thosedpposts — what role the procedural
violation played in tb trial court’s decisiond. — “is not very relevanh cases . . . reviewing
application of the ‘contemporaneoaoisjection’ rule,” because “thack of objection by a party
would not, almost by definition, beentioned by the trial court.Monroe v. Kuhlmaj433 F.3d
236, 242 (2d Cir. 2006). The second guidepdsthether state caselaw indicated that
compliance with the rule was demanded & $pecific circumstances presented,” Cotto, 331
F.3d at 240 — weighs against allowing reviewNdfliams’s defaulted claim. The New York
Court of Appeals has held thatthontemporaneous objection ruleduire[s], at the very least,
thatany mattemwhich a party wishes the appellate adardecide have been brought to the
attention of the trial court at a time and in aylaat gave the lattehe opportunity to remedy
the problem and thereby ext reversible error."People v. LuperarB5 N.Y.2d 71, 78 (1995)
(emphasis addedkee also Garcia v. Lewid88 F.3d 71, 80-81 (2d Cir. 1999) (where a trial
court ordered the exclusion of certain indiatgifrom the courtroom, and “the merits of

”

excluding . . . individuals . . .was neither rais®al otherwise discussed in a meaningful way,
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the Appellate Division’s determitian that the defendant “failed freserve his claim has a ‘fair
and substantial’ basis in state law”).

Finally, the third guidepost calls for consideration of whether Williams
“substantially complied” with therocedural rule “given the ‘raéies of trial; and, therefore
whether demanding perfect compliance withriile would serve a legitimate governmental
interest.” Cotto, 331 F.3d at 240. Williams’s counsel placed no objection on the record to the
trial court’s order excluding chiten from the courtroom, whicluggests that he gave the trial
court no opportunity to consider any objectiddliams might have to its order. In these
circumstances, New York had a strong governmentaiest in enforcing its contemporaneous
objection rule, particularly whenreolation of a defendant’s publicial right is not subject to
harmless error analysiSee Waller v. Georgja67 U.S. 39, 49-50 (1984) (the defendant should
not be required to prove specificejudice in order to obtain refifor a violation of the public-
trial guarantee).

Accordingly, Williams’s public trial claininas been procedurally defaulted, and it
cannot serve as a basis federal habeas relief.

E. Admission of Williams’Statement to the Police

The final basis asserted by Williams in his petition for federal habeas relief
concerns the statement he made to policéume 30, 2003. Williams argues that the statement
should have been suppressed bottabse it stemmed from an djal arrest, and because it was
not made voluntarily. Accordingly, Williams claims that failure to suppress the statement

implicated his Fourth and Fifth Amendment rights.
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1. Exhaustion of Williams'’s Claims Coerning His Statement to the Police
The state contends that Williams failed to exhaust his constitutional claims based

on the admission of his statement to the poliCeere is no question that Williams presented his
claims to the Appellate Division. HEo sesupplemental brief to the Appellate Division argued
that “[t]he people failed to establish the volammess of Williams [sic] statement while he was
illegally in police custody,” anthat the statement’s admission was therefore in violation of his
Fourth, Fifth, and Fourteenth Amendment rgghSupp. Br. 6-8. Respondent argues that
Williams did not present this question to theu@af Appeals in his application for leave to
appeal. Again, the state points to the ambigletbsr dated Decembéf, 2008 that was sent
from Williams’s counsel to the Court of Appealsor the reasons stated above in Section D.1,
the ambiguity contained in this letter was teed in Williams’s favor by the letters dated
December 18, 2008 and January 6, 2009 exchanged between the Court of Appeals and
Williams’s attorney. The correspondence establishes that Williams’s constitutional claims
concerning admission of his statement to thécpakere fairly presented to the Court of
Appeals. Accordingly, the claims are exhausted.

2. Alleged Fourth Amendment Violation

Williams asserts that he was aregsbn June 30, 2003 without probable cause,

and that the statement he made to Deteca®my and Heinrichs while he was in custody
following the arrest should haveen suppressed pursuant\fong Sun v. United State871
U.S. 471 (1963), anBrown v. lllinois 422 U.S. 590 (1975). MWong SurandBrown the
Supreme Court addressed the circumstances in which the Fourth Amendment mandates
exclusion of a defendant’s statempriicured after an illegal arresbee Brown422 U.S. at 602

(“Wong Sun . . mandates consideration of a statensesxdmissibility in light of the distinct
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policies and interests of the Fourth Amendmenség also Oregon v. Elstadi70 U.S. 298, 306
(1985) (“TheWong Surdoctrine applies as well wheretfruit of the Fourth Amendment
violation is a confession.”). Williams’s Fourfmendment claim cannot serve as the basis for
federal habeas relief.

“[W]here the State has provided an ogpoity for full and fair litigation of a
Fourth Amendment claim, the Constitution does not require that a state prisoner be granted
federal habeas corpus relief o thiround that evidence obtainedamunconstitutional search or
seizure was introduced at his triaStone v. Powel428 U.S. 465, 481-82 (1976). In the
Second Circuit, “review of fourth amendment oiaiin habeas petitions [will] be undertaken in
only one of two instances: (a) if the state hawioled no corrective proderes at all to redress
the alleged fourth amendment violations; orifithe state has provided a corrective mechanism,
but the defendant was precluded from usirag thechanism because of an unconscionable
breakdown in the underlying proces€apellan v. Riley975 F.2d 67, 70 (2d Cir. 1992). As
noted by the Second Circuit, “the federal ¢surave approved New York’s procedure for
litigating Fourth Amendment Claims, embodied in N.Y.Crim.Proc.Law § 71€t.$6q, as being
fully adequate,’id. at 70 n.1 (internal quotation marksdecitation omitted). Williams has not
argued that he was precluded from using the ar@sims established in #ele 710 to redress his
Fourth Amendment claim. Nor has Williams argued that there was an “unconscionable
breakdown” in process thatguented him from seeking rexdis for any potential Fourth
Amendment violation.

Priorto the startof trial, a hearing was conducted to determine whether
Williams’s statement to the police should be suppressed. Two witnesses testified: Detectives

Heinrichs and Kenny, the police officers who arrested and questioned Williams on June 30,

50



2003. These were the same witnesses who testdigVilliams’s statemdrat trial. At the
suppression hearing, the witnesses provided fulildethWilliams’s arrest and the conditions
under which he was held at the precinct gadstioned. Both witnesses were examined by
Williams’s attorney. Following the hearing,slice Abraham Gerges denied Williams’s motion
to suppress the statement. Decision Denying Bloppress. On appeal, the Appellate Division
considered Williams’s Fourth Amendment claamd found the claim to be “without merit”

based on the record developed in the court beMiliams 873 N.Y.S.2d at 71. While

Williams may disagree with the results of the state’s “corrective mechanism” as it operated to
address the alleged Fourth Amendment violaitiois case, he was nptecluded from using

that mechanismSee Capellam975 F.2d at 71 (“Even if [pigioner] were correct in his

allegation that the Appellate Dsion erroneously decided thgsue, a petitioner cannot gain
federal review of a fourth amendment claim dyrgecause the federal court may have reached a
different result.”).

Even if Williams’s Fourth Amendment claim could properly be considered, it
would fail. The detectives who arrested Wiitis on June 30, 2003 had probable cause to do so.
On the morning of June 28, 2003, Kenny and Heinrichs met with Harrington and Watkins.
HuntleyTrans. at 4, 39, 118 Although they were intervieed separately, both witnesses
provided the detectives with the same namdwofindividuals they belied to be responsible
for Thompson’s death: “Dee” and “Shawn” Williamkl. at 4-5. Harrington and Watkins said
the two individuals were cousirasnd both knew the cousins personally. at 5-7. The
detectives showed each wisisea VIPER photograph taken from the elevator of 2946 West 23rd

Street around the time of the shootind. at 6-7. Both Harrington and Watkins told the

16 During the initial phase of the hearing, Harrongand Watkins were referred to, respectively, as

“Witness Number One” and “Witness Number Two.” The ti&rs of the witnesses were revealed at a later stage
of the hearing.ld. at 93.
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detectives they recognizedP in the photograph, and both itiked the same individual as
Dee. Id. at 7-8. Following these interviews, Williams and Leshawn became the focus of the
officers’ investigation.ld. at 10. The detectives began to look for the cousins two days later, on
June 30, 2003Id. Williams was located and arrested right away, in the late afternoon of June
30, near the corner of West B(Btreet and Mermaid Avendé.ld. at 10-11, 26.

Probable cause to arrest “existsanipolice officers have ‘knowledge or
reasonably trustworthy informan of facts and circumstancestlare sufficient to warrant a
person of reasonable caution in the belief thatperson to be arrested has committed or is
committing a crime.” Walczyk v. Rip496 F.3d 139, 156 (2d Cir. 2007) (quotivgyant v.
Okst 101 F.3d 845, 852 (2d Cir. 1996)). Informatsupplied by an informant may serve as the
basis for probable cause as longtas “sufficiently reliable.” See United States v. Wagn@89
F.2d 69, 72 (2d Cir. 1993). An informant’diability is assessely a totality-of-the-
circumstances analysis that takes into acctaators such as theformant’s veracity or
reliability and her basis of knowledgélinois v. Gates 462 U.S. 213, 232-33, 238 (1983).
Information may also be deemed sufficientlijaigle to establish @bable cause “if it is
corroborated in material respedy independent evidenceWagner 989 F.2d at 72-73.

In the case of Williams’s arrest, probable cause to suspect that he had committed
a crime was established by consistent infdiomaindependently pragded by at least two
witnesse¥ who knew Williams, Leshawn and Thonapswell, and who both named Williams as

one of Thompson'’s likely assailants. Thiformation was corroborated by the VIPER

1 At trial, Heinrichs testified to having arrestédlliams near West 24th Street and Surf Avenue.

Id. at 554. The two locations ampproximately six blocks apart.

On June 28, 2003, the same day that Watkins and Harrington were interviewed, Kenny also took
part in the interview of a third witness, Danielle JondantleyTr. at 8-9, 56-60, 96. Kenny did not testify at the
Huntleyhearing about the content of Jones’s statements dirtieatbut he did testify that in an interview conducted
several weeks later, on September 3, 2003, Jonegatsed “Dee” and “Shawn” Willias in connection with the
homicide. Id. at 9-10.
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photograph, which placed Williams at the scene of the homicide just before it occurred. The
“reasonably trustworthy information” praded by Watkins and Harrington, along with the
VIPER photograph, was enough “to wartra man of reasonable d¢eun in the belief that an
offense [had] been . . . committed by [Williams,] the person to be arréStéthited States v.
Ceballos 654 F.2d 177, 184-85 (quotiiunaway 442 U.S. at 208 n.9 (internal quotation
marks and citations omitted)). Accordingly, even if Williams’s Fourth Amendment claim could
be considered by this Court as a basisédyeas relief, the claim would be denied.
3. Alleged Fifth Amendment Violation

Williams also claims that his statemi@mas involuntary and therefore should have
been suppressed to protect his Fifth Amendmehtsi Williams’s confession should have been
suppressed if it was involuntary ibit was obtained in violation dliranda v. Arizona384
U.S. 436 (1966). “These two claims are imgéated, but analytically distinct.Tankleff v.
Senkowskil35 F.3d 235, 242 (2d Cir. 1998).

a. The Claim that Williams’Statement Was Involuntary

A statement is involuntary and inadmidsi under the Fifth Amendment if it was
obtained by ‘techniques and methods offensivéut process,” or under circumstances in which
the suspect clearly had no opportunity tereise ‘a free and unconstrained willOregon v.

Elstad 470 U.S. 298, 304 (1985) (quotikgynes v. Washingto873 U.S. 503, 515, 514

19 Following the interview, Kenny asked the Df&r authorization to continue with Williams’s

arrest processing, but authorization was denied on the ground that there was no basis for bluatlesir. at
16-17. The D.A. instructed Kenny to locate the witnesses who had been interviewed 28, Julmieh he was
unable to do.ld. at 17. Accordingly, he released Williams that night. The D.A.’s determination, made after the
interview, that there was no basis for arresting Willigimss not affect this Court’'s determination that probable
cause existed to arrest Williams prior to the interviévidence on the record suggests that the D.A.’s
determination was based on internal policies having wittowho must conduct an iméew before an arrestee is
processed and detainefeeTrial Tr. at 668-69. But even if the D.A.decision was based on its analysis of the
constitutional probable cause requirement, that detatinmmay have been incorrect or premised on the
information obtained during the interview. Whether probablgse existed at the time of arrest does not turn on
whether the detainee would be found guilty upon a weighing of all evidence ultimately discovered following a
thorough investigationSeeKrause v. BennetB87 F.2d 362, 372 (2d Cir. 1989).
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(1963)). Supreme Court case lavakes clear that, to be repughander the Fifth Amendment,

a statement must result from “behavior of thee&sdaw enforcement officials [that] was such as
to overbear petitioner’s will to sest and bring about confessions not freely self-determined.”
Rogers v. Richmon@®65 U.S.534, 544 (1961). There is ndication that Williams’s statement
was not “the product of a ratiohimtellect and a free will,”Mincey v. Arizong437 U.S. 385,

398 (1978) (quotingownsend v. Sajl372 U.S. 293, 307 (1963n(ernal quotation marks
omitted)), and the state courts’ denial of Willisls Fifth Amendment claim was therefore not
unreasonable.

Williams was picked up in the late afternoon on June 30, 2003 and brought to the
60th PrecinctHuntleyTr. at 10-11, 26. He was not questioned in the car on the way to the
precinct. Id. at 107-108. After arriving at the precindtjlliams waited in an interview room for
several hours until 9:00 p.m., when he was brougbtthe precinct’'s muster room to be
interviewed. HuntleyTr. at 73. While he waited in theterview room, Williams was given
cigarettes and food and was not questioriddat 73-74. Kenny did not recall if Williams was
handcuffed when he was brought into the muster room for the interldewat 74. Kenny began
the interview by reading Williams hiMirandarights. Id. at 12, 74. Kenny questioned Williams
in the same tone of voice in which he testified, and both Heinrichs and Williams acted like
gentlemen.ld. at 85.

Based on this evidence, the Appellate Division rejected Williams’s claim that his
statement was involuntaryVilliams, 873 N.Y.S.2d at 72 (finding claito be “without merit”).
This determination was not “contrary to, oriaweasonable application, @ clearly established
Federal law, as determined the Supreme Court of the United States,” or “based on an

unreasonable determination of the facts in lmfithe evidence presented in the State Court
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proceeding,” 28 U.S.C. § 2254(d). “In determmwhether a defendant’s will was overborne in
a particular case, [the S@gmne] Court has assessed thaltty of all the surrounding
circumstances — both the characteristics ot®ised and the detadfthe interrogation.”
Schneckloth v. Bustamon#l2 U.S. 218, 226 (1973). An examination of the evidence
presented at thduntleyWadehearing does not reveal any of the factors that the Supreme Court
has found to suggest coercidBee id, 412 U.S. at 226 (“Some of the factors taken into account
have included the youth of the acadiskis lack of education, orlow intelligence, the lack of
any advice to the accused of his constitutional rightslength of the detention, the repeated and
prolonged nature of the questioning, and theafiggysical punishment such as the deprivation
of food or sleep.(citations omitted))see also, e.gTownsend372 U.S. at 307-08 (confession
coerced by administration of a “truth serun@yerruled in part on other grounggeeney v.
Tamayo Reye$04 U.S. 1 (1992);ynumn v. lllinois 372 U.S. 528, 534 (1963) (confession
coerced where defendant was threatened withdbler welfare benefits and of custody of her
children);Payne v. Arkansa856 U.S. 560, 566-67 (1958) (confession coerced from a “mentally
dull . . . youth,” who was not informed of highits, was “held incommunicado for three days,”
was “denied food for long periods,” and was #iemed with the specter of an angry matgley
v. Ohig 332 U.S. 596, 598, 599-600 (1948) (confessioerced from “a mere child” not
informed of his rights and questioned “throubk dead of night bgelays of police”)Brown v.
Mississippj 297 U.S. 278 (1936) (confessiooerced by physical torture).

Accordingly, a writ of federal habeasrpus may not issue on the basis of

Williams’s claim that his statement to policesnavoluntary and should have been suppressed.
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b. The AllegedMirandaViolation

“The prophylactic rule oMiranda sweeps more broadly than the Fifth
Amendment itself . . . and requires the suppression of some confessions that, while perhaps not
actually involuntary, were obtained in theepumptively coercive environment of police
custody.” Tankleff 135 F.3d at 242. Accordingly, even though Williams’s statement was
voluntary, it should have been supprekgeat was obtained in violation dfliranda. See New
York v. Quarles467 U.S. 649, 654 (1984) (“The Miranda Ctaur. presumed that interrogation
in certain custodial circumstancissinherently coercive and laethat statements made under
those circumstances are inadmissible unless gestiis specifically fiormed of his Miranda
rights and freely decides to forgo those rights.” (footnote omitted)). However, the state courts
found that Williams’s statement should not be suppressed in lighirahda, and their
determination was not unreasonableanmtcary to Supreme Court precedent.

Pursuant tdMiranda, police officers may not questi a defendant without first
informing him that “he has the right to remailest, that anything he says can be used against
him in a court of law, that he has the right te gresence of an attogheand that if he cannot
afford an attorney one will be appointed fomhprior to any questionini§ he so desires.”
Miranda, 348 U.S. at 478-79. In Williams'’s case g and Heinrichs testified that Kenny read
Williams hisMiranda rights before either detective adkeim any questions. Trial Tr. at 12,
653. Williams stated that he understood eacining, and that he was willing to answer
Kenny’s questions but was unwillirig write down or otherwise memorialize his statemetlds.
at 13-14. A photocopy of thdiranda sheet from which Kenny read the warnings to Williams
was admitted into evidence at tHantleyWadehearing; the sheet lmKenny’s signature and

the signature of a second detectile. at 12-13, 15, 28-29. Thisieence fully supports the
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state courts’ determination that Williams’s staent should not be suppressed. Accordingly, no
writ of federal habeas corpus miague on the basis of an allegditanda violation?°
CONCLUSION
For the reasons stated above, the petisatenied. As Williams has failed to
make a substantial showing that he wasetai constitutionaight, no certificate of

appealability shall issue.

So ordered.

John Gleeson, U.S.D.J.
Dated: January 11, 2011
Brooklyn, New York

2 The Appellate Division did not state a reason for denying Williams’s Fifth Amendment claim,

other than that the claim was “without meritVilliams 873 N.Y.S.2d at 71. Justice Gerges provided the following
explanation for denying Williams’s motion to suppress:

Although defendant was not in custody at the time, and indeed left the precinct
after making a statement, he was informed of his rights pursulstitanda v.
Arizona (384 US 436), and made a statement after knowingly, voluntarily and
intelligently waiving these rights. The statement is admissible.

Decision Denying Mot. Suppress, 2

The determination that Williams was not in custody at the time of his arrest was unreasonable in
light of the record and Supreme Court precedent. Indbedircumstances of Williams’s detention and questioning
are hard to distinguish from those describeBumaway v. New Yorkn which the Supreme Court found that the
defendant had been in custody for the purpos®siraihda analysis.See Dunawayl42 U.S. 200see also lllinois
v. Perking 496 U.S. 292, 296 (1990W{randa warnings need not be given unless defendant is subject to “custodial
interrogation”). InDunaway

Petitioner was not questioned briefly where he was found. Instead, he was taken
from a neighbor’'s home to a police car, transported to a police station, and
placed in an interrogation room. He wever informed that he was ‘free to

go’; indeed, he would have been physically restrained if he had refused to
accompany the officers or had triedescape their custody.

442 U.S. at 212. Both Heinrichs and Kenny testified that Williams was not free to leave the precinct once he was
brought there on June 30, 2003, until he was released in the early hours of JHo@tBly Tr. at 11; Trial Tr. at
663-64; 690-91.

Nonetheless, even though Williams was in custody, Justice Gerges determined that Williams had
been informed of hiMiranda rights, and that determination was fully supported by the evidence.
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