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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THE ANNUITY, PENSION, WELFARE and
TRAINING FUNDS of the INT'L UNION of

OPERATING ENGINEERS, LOCAL 1448B,
AFL-CIO by its TRUSTEES,

Plaintiffs,

-against ORDER
CV-10-3051 (ARR)

SARAMAC INTERNATIONAL, INC.,
Defendant
GOLD, S.,United Sates Magistrate Judge:

By Order datd September 29, 2010, the Honorable Allyne R. Refsredplaintiffs’
motion for default judgment to me for a report and recommendation on what relief should be
awarded to th€&unds. The court will consider all previous submissions in determining an
appopriate awardbut has two questions concerning plaintiffs’ submission.

First, plaintiffsshould clarifywhether all fringe benefitontributiors soughtaredue and
owing to ERISA funds. In their complaint, the Fsrapecifically notéhat the Annuity, Pension,
Welfare and Training Funds are employee benefit plansniite meaning of ERISA. Compl.
11 6, 7. In their damages submission, however, the Funds also seek contributions for union
assessmestinda defense fundSee Steinbeg Aff. Ex. E. Accordingly, plaintiffs shall either
provide a statement that these additional contributions are also subject to ERMphaor the
basis forseeking to recoveheseamounts. | note in this regard that, althougioart may award
damagsto a non-ERISA fund or breach of contract theote plaintiffs’ only causs of
actionalleged in the complaint appear to be brought pursuant to ER8&4:ed. R. Civ. P.

54(c) (limiting recovery on a default judgment to thieefesought in the complaint and providing
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that “[a] default judgment must not differ in kind from, or exceed in amount, what isndegha
in the pleadings’)see also Compl. 11 22, 2%&citing ERISA)

Second, plaintiffs seek $165 for service of processtheutee forservice upon the
Secretary of State is $4@@ee Docket Entry 3. Accordingly, the court intends to recommend an
award of $40 for service unless plaintiffs provide additional suppod fveater award.

The court recognizethat the monetary award sought here is not signifieadthat
plaintiffs mayprefernot toincur additional attorney’s fees simply to obtaislight increase in
damageswarded Accordingly, | advise plaintiffs &t | have reviewed thegubmissions and
find them otherwis@dequaté¢o supporan award of damage®ased on plaintiffs’ submissions
thus far, the court would be prepared to recommend an award in the total amount of $19,620.91,
comprised of $12,328.80 in unpaid contributions due and owing to the four ERISA funds named
in the complaint, $2,049.35 in interest through May 27, 2010, $2,465.76 in liquidated damages,
and $2,777.00 fees and costs

Plaintiffs shall submit either additional documentatiorsupport of their motion or a
letter indicating that they will rest on the submissions already maldntiffs' further
submission in support of damagwgsheir letteris due no later tha@ctober22, 2010 Any
submission thalefendantvishesto make in response is due no later than November 5, 2010.
Any reply thatplaintiffs wishto make should be filed no later than November 12, 2010.
addition, f the defendant pays any of the outstanding monies, plaintiffs shall immediatiyy

thecourt and provide an updated affidavit detailing the amounts that remain due and owing.

! The $12,328.80 in unpaid contributiosecludes the contributions for the union assessments and defense fund.
The liquidated damages was calculated by taRbf of the principal amount dyeeirsuant to 29 U.S.C.

§ 1132(g)(2)(C)(i) and (ii)ard interest through May 27, 20asrecalculatedased on theaw principal amount
Plaintiffs will also be entitled to interest on th&2,328.80 in unpaid contributioasthe rate of 6% per annum,
beginning from May 28, 2010 through the date of judgment, to be calculathd B¥erk of the Court at the time of
judgment.



Upon receipt of this Ordeplaintiffs arehereby directed promptly to serve a copy of this
Order by certified mail, return receipt requesteddefendant aits last known address, and to
provide the Court with a copy of the return receipt.
SO ORDERED.

Dated: Brooklyn, New York
October 4, 2010

/s
STEVEN M. GOLD
United States Magistrate Judge
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