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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

EASTON STEVENSetal, "
Plaintiffs, MEMORANDUM AND ORDER
- against 10CV 3571(ILG) (VVP)
HMSHOST CORMPRATION, et al,
Defendans.
______________________________________________________ X

GLASSER,United States District Judge:

Plaintiff Easton StevenBrings thiscollectiveactionunder the Fair Labor
Standards Act, 29 U.S.C. § 2L, seq,. (the “FLSA"),against defendants HMSHost
Corporation, Host International, Inand Host Services of New York (collectively,
“defendanty. Plaintiff alleges that defendanf@iled to pay oveime wages to Assistant
Managers (AMs”) because it misclassifiedM s as managerial employees who are
exempt from the FLSA overtime requirementsAn opt-in class ofAM s was
conditionally certified on June 15, 2012urrently before the Cougtredefendants
motion to decertify the collective action, plaifdsifmotion for final certificationand
plaintiffs’and defendantsnotionsfor partialsummary judgment pursuant to Rule 56
of the Federal Rules of Civil Procedure. For tkasonghat follow, defendants’motion
to decertify the collective action GRANTED, plaintiffs’motion for final certification is
DENIED, andaccordinglythe Courtneed not address tlparties’ motions for summary
judgmentat this time

BACKGROUND

Facts
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Unlessotherwise noted, the following facts are undisputBéfendants manage
and operate food and beverage concessions at nwseaigports, highway travel
facilities, and shopping malls across the Unitedt&s. Defs.’"Ex. A (“Lauterbach Decl.”)
1 4. Their locations include a wide variety of restaurantsgiag from “grab and go”
food outlets, to fast food venues, casualddn restaurants, bars, wine bars, brew
pubs, and fine dining establishmentd. {1 6. Defendant®perate these restaurants
both uncer theirown name and under other brand names, including®ukKing,
Starbucks, Chils, Quiznds, California Pizza Kitchen, KFC, and Pizza Hud. 5.

Defendantsbusiness is divided into units called “regions,”ielihndo not
necessarily correspond geographic regionsld. { 10. Each region is managed by a
Senior Vice Presidentld.  11. General Managers, who oversee specific locatienfsen
more than oneteport to Senior Vice PresidentH. { 12. General Managers in turn
supervise Store ManagerHl. 1 14 Depending on its size, a location may have more
than one Store Manageld. 1 13. Store Managers are in charge of dayday
operations at a particular location, and superdiges and hourly employeesSeeid. 1
14, 18 AMs aredefendantslowestlevel exempt employees®Is.”Ex. B at 87

According to defendant&M s areresponsible for supervising Shift Supervisors
and other hourly employeesauterbach Declf 15, 18 PIs! Ex. B at 35 Indeed, the
official job descriptionfor the AM positiont provides that al\M

e Supervisesthe dal)o-.day activities of Shift Supervisors and other nron

management associates

e Assigns work responsibilities, prepares schedwdes, ensures that all

shifts are covered

e Prepares daily orders, ensurngsits are stocked with appropriate levels
of product and coaches Shift Supervisors on ordece@dures

1There are thresublevels ofAM s, which have different minimum experience requiegrts, but the
“Essential Functions” are identical in each of jble descriptions.Defs! Ex. O.
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e Conducts and coordinates-the-job training for associates, and
ensures all associates receive basic skills trgimenperform their jobs

e Resolves rotine questions and problems and refers more complex
issues to higher levels

e Providesrecommendations for hiring, firing, advancemengrmotion
or any other status changéassociates within the store

Defs! Ex. O. Defendants state thatthoughthese job functionarefor the most part
consistent for alAMs,an AM’s precise dayo-day duties could vary significantly due to
the vast differences between locations. Lauterldaetl. 1121, 24-25.

Although the job description focusen their manayerial dutiesijt is undisputed
thatAMsarealso required t@erform norexempt, normanagerial workIndeed, & of
the deposed plaintiffs testifigthat, at least some of the time, they perfornteel same
type ofwork as defendantbourly employees. See generdlligt. No.151at 8-9
(collecting deposition citations)The deposed plaintiffs generally testified that they
spent the majority of their time performing nexempt workputthe split between
exempt and notexempt work varied among the plaintiffs, rangingm 95% non
exempt hourly work at the high end, Pls.” Ex. @82, to 70% at the low end, PIs.”Ex. N

at 124. SeealsoDkt. No. 151 at 10 n.14 (collecting deposition tibas).

At the same time, most of the deposed plaintifiifeed that they performed at
least some exempt managerial wokee, e.g.Dkt. No. 14538 (collecting deposition
citations). For exampleeveral of the deposed plaintiffs were involvedhe
interviewingand hiring processDefs.’Ex. M at 85;Defs.” Ex. O at 10607, 113;Defs’
Ex. U at 28-29; Defs’Ex. V at 97;Defs’ Ex. Z at 54, 145Defs.’ Ex. CC at 53
(interviewing) Defs’ Ex. U at 58-59; Defs.’ Ex. Z at 55(hiring). Several more had
authority to discipline and evaluabt®urlyemployeesalbat to different degreesDefs.’

Ex. M at 65;Defs” Ex. O at 123 (discipline)Defs.’ Ex. U at 102-03; Defs.’Ex. X at 57;



Defs.’Ex. CC at 80 (evaluation)And many othem were responsible for scheduling the
shifts ofhourlyemployees Defs’Ex. O & 137-38; Defs’ Ex. U at 55, 58see als®efs’

Ex. Zat 63162 (subject to approvalpefs.’ Ex. BB at 44-45 (same) Only a few of the
opt-ins testified tgperformingno managerialvork, or only a de minimuamount
Defs’Ex. R; Defs.’ Ex. S;Defs.” Ex. W.

Defendants were aware thalis were performing noexempt work. For
examplea slide show useduring acorporatepresentatiorio human resources
managersaboutFLSA compliancenoted that “Lots of our AMs are running food,
running registers, and usually have a rag in thaind!!” Pls.’ Ex. DD. And defendants
Vice President of Compensation, Coleman Lauteriéduterbach”) testified that he
had heardhatAMs were “performing duties such as using rags angsrend cleaning
units and cleaning foqdPIs. Ex. A at 59, and that defendants wegenerallyaware that
AMs were “cleaning and cooking and serving food amohks and serving customers,
Defs.”Ex. B at 9596.

. Procedural History

Plaintiff commenced this action on Auguit2010 by filing a complainin this
Court. Dkt. No. 1 On June 10, 2011, plaintiff moved to conditidg&krtify a class
pursuant to 29 U.S.C. § 216(b). Dkt. No. 36. T@murt referred the matter to
Magistrate Pohorelsky to render a decision, Dkt. A, and he entered an orde
conditionally certifying the class on June 15, 20DRt. No. 49. Defendants appealed
that decision, Dkt. No. 51, but their appeal wasidd by order dated October 10, 2012,

Dkt. No. 56. After the class was conditionally certified, 2@R&intiffs opted in to the



class, and9 were deposeth the course of discoverdy Dkt. No. 143 at 7 n.6Following
the close of discovery, defendants moved to defgettie collective action on April 7,
2014. Dkt. No. 143 The next day, plaintiff moved for final certificatn of the collective
action. Dkt. No. 151. Plaintiff and defendanteditheir oppositions on May 7, 2010.
Dkt. Nos. 161, 164.

Contemporaneously with their motions regarding €lesrtification, the parties
each also moved for partial summary judgment owrreiwe issues. Defendants filed
their motionfor summary judgmenan April 7, 2010, Dkt. No. 147, and plaintiff on
April 8, 2010, Dkt. No. 153. Both plaintiff and fdendants filed their opposdns on May
7,2014. Dkt. Nos. 160, 161. The parties fileditireplies on May 22, 2014. Dkt. Nos.
169, 170.

LEGAL STANDARDS

l. FLSA Exemptions

The FLSA generally requires all employers to paydoyees overtime wages for
all hours worked in excess of 40 hours per weekessithe employees fall into one of

the statutory exemption categories. 29 U.S.C. @y Indergit v. Rite Aid Corp.293

F.R.D. 632,637 (S.D.N.Y. 2013). Exempt employeedude those who are “employed
in a bona fide executive, administrative, or pragfesal capacity...” 29 U.S.C. §
213(a)(1).The relevant Department of Labor regulations previgiidance as to the
scope and applicabifitof these exemption$®ut in all caseshte exemptionshouldbe

construed narrowly, in accordance with the FIsSemedial purpose See, e.gMartin

v. Malcolm Pirnie, InG.949 F.2d 611, 614 (2d Cir. 1991)

2The deponents included 14 plaintiffs that optedoillowing conditional certification, 4 plaintiffshtat
opted in prior to conditional certification, andetihamed plaintiffEaston Stevens

5



The “executive exemptiordppliesto an empbyeewho (1) is “[clompensated on a
salary basis of not less than $455 per week;” [@]fose primary duty isnanagement
of the enterprise in which the employee is emplogedf a customarily recognized
department or subdivision theretf3) “customarily and regularly directs the work of
two or more other employeésand(4) has“the authority to hire or fire other employees
or whose suggestions and recommendations as toithnay, firing, advancement,
promotion or any other change of statd®ther employees are given particular weight.
29 C.F.R. 8541.100(a)ror purposes of the executive exemptionamagement”
includes, but is not limited to

activities such as interviewing, selecting, andrimag of employees;

setting and adjusting threiates of pay and hours of work; directing the

work of employees; maintaining production or salesords for use in

supervision or control; appraising employees' pradity and efficiency

for the purpose of recommending promotions or ottteanges intatus;

handling employee complaints and grievances; disdipg employees;

planning the work; determining the techniques tabed; apportioning

the work among the employees; determining the pfpeaterials,

supplies, machinery, equipment or tools soused or merchandise to be

bought, stocked and sold; controlling the flow atistribution of

materials or merchandise and supplies; providinrghe safety and

security of the employees or the property; planmang controlling the
budget; and monitorigmor implementing legal compliance measures.

29 C.F.R. §541.102.

The “administrative exemption” applies to an em@ewho (1) is
“[clompensated on a salary basis of not less th&b5%er week;” (2) “[wlhos@rimary
duty is the performance of office oon-manual work directly related to the
management or general business operations of thpdogmr or the employés
customers;and(3) “[w] hose primary duty includes the exercise of disoretand

independent judgment with respect to matters afifitance.” 29 C.F.R. 8 541.200(a).



The applicability of each of these exemptions tuonghe “primary duty” of the
employee.See29 C.F.R. §541.700(a). To determine whether aplegeés primary
duty is exempt work, courts look to factors incladi‘therelative importance of the
exempt duties as compared with other types of dutiee amount of time spent
performing exempt work; the employseelative freedom from direct supervision; and
the relationship between the employgegalary and the wages pdaother employees
for the kind of nonexempt work performed by the daype” Id. The amount of time
spent performing exempt work is not dispositiwv&mployees who do not spend more
than 50 percent of their time performing exemptidsimay nonetheless meet the
primary duty requirement if the other factors supgpmuch a conclusioh.ld. §
541.700(b). In addition, both the regulations aade law recognize that an employee
may perform exempt worksuch as supervising or directing the work of suboates—
concurrently with nonexempt workSee, e.g.id. 8§ 541.106]nderqgit, 293 F.R.D. at 6441
42.

1. Collective Action

The FLSA provideshat “one or more employees” may bring an action fo
violation of its minimum wage or overtime requirents“for and in behalf of himselbr
themselvesnd otheremployeesimilarly situated’ 29 U.S.C. § 216(b)Unlike a class
action under Rule 23 of the Federal Rules of Givibcedure, employees must
affirmatively opt in to an FLSA collective actiorgeeid. FLSA collective actions

generally proceed in two stagel8lyers v. Hertz Corp.624 F.3d 537, 55455 (2d Cir.

2010). In the first stage, called conditional desation, the court addresses whether
notice should be sent to “similarly situated” emydes to provide them with the

opportunity to join the actionld. at 555. This stage requires only a “modest factual
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showing” that the potential ogh class “together were victims of a common policy
plan that violated the law.Id. At the second stge, the courinust determine, “on a
fuller record . . . whether the plaintiffs who haweted in are in facsimilarly situated

to the named plaintifisThe action may b&le-certified if the record reveals that they
are not, and the ogh plaintiffs’ claims may be dismissed without prejudicéd. At

the decertification stage, the burden is on thenpifi to prove that the other employees

are similarly situatedSee, e.g.Inderqit, 293 F.R.D. at 639.

Neither the text of the FLSA nor the relevant regudns provide further
guidance as to what it means for employees to meifarly situated.” It is well
established that “similarly situated” does metgjuire thaplaintiffs’ positions be

“identical,” Hendricks v. J.P. Morgan Chase Bank, N.A., 263 F.R& 83 (D. Conn.

2009) butthe Second Circuit hasot yet articulated precisestandardor making such

a determination. Courts in this Circuit have tifereemployed an ad hoc, cabg-case
approachwhichlooksto a variety of factorgncluding “(1) the disparate factual and
employment settings of the individual plaintiffZ)(the defenses available to defendants
which appear to be individual to each plaintiff,da¢8) fairness and procedural
condderations that counsel for or against maintainangpllective actiori. Gardner v.

W. Beef Props., Inc., No. B@v-2345, 2013 WL 1629299, at *4 (E.D.N.Y. Mar. 25, 301

(collecting cases), adopte® 13 WL 1632657 (E.D.N.Y. Apr6, 2013).

The Courtdoesnot evaluate the merits of plaintiffs’ claims aetecertification
stage.Hendricks 263 F.R.D. at 83Gardner 2013 WL 1629299, at *3. However,
“understanding their claims .is essential to deciding whether Plaintiffs are itamy

situatedin relevant respectsnd allowed to proceed as a collectiv&€immons v.

Valspar Corp.N0.10-3026, 2013 WL 2147862, at *2 (D. Minn. May 16, 20 {&@mphasis
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in original). Similarly, the Court does not address the meritdefendants’ defenses,
but rathe looks only to Whether the defenses asserted will be so individadlas to

merit decertification’ Cottle v. Falcon Holdings Mgmt., LLC, 892 F. SuZul 1053,

1069 (N.D. Ind. 2012)accordSimmons$2013 WL 2147862, at *2Ultimately,“[t]he

decision to certify or decertify a collective aatiander section 216(b) is soundly within

the district cours discretion”. Pendlebury v. Starbucks Coéf€o, 518 F. Supp. 2d

1345, 134849 (S.D. Fla. 2007)see alsdardner 2013 WL 1629299, at *§‘The

decertification process ... appears to be largethe Courts discretion’) (quotation
omitted).
DISCUSSION
l. Decertification
a. Disparate Factual & Employment Settings

Defendants argue that the plaintiff AMs had widedyying employment settings
due to vast differences in location, size, brand] type of restaurant. In addition, they
argue that the deposed plaintiffs’ testimawdences a wide disparity in both the
amount of exempt work plaintiffs performed and #meount of authority and discretion
plaintiffs were allowed to exercise. Plaintiffsgaie thatanydifferences in employment
setting are immaterial, because all of the plafaptrimarily performed norexempt
work, had limited managerial authority, and weréjgat touniform corporate policies
and a blanket exempt classification.

Defendants’blanket classification decision and amf corporate policiedo not
on their ownrender plaintiffs similarly situatedAlthoughit can be evidence of
similarity, it is well establishet&that blanket classification decisions do not

automatically qualify the affected employees asikinly situated, nor eliminate &
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need to make a factual determination as to whetleesss members are actually
performing similar duties.’Gardner 2013 WL 1629299, at *7 (collecting cases)
(quotation omitted) Neither is it dispositiveéhat plaintiffs were subject to uniform
corporat policiesand received uniform trainingAlthoughthe policies in question
prescribe how to performiscrete tasks such as ringing a cash registéindiheavy
items, and serving foqdhey do notictatethe particular job duties of ea&M. And
plaintiffs do notexplainhow theuniform training AMs receive relates their
performing norexempt workrather than their managerial duties

At the same timethe Court is not persuaded by defendants’ argu nblesutt
variations in location, size, and typérestauranby themselvegpreclude a finding that
plaintiffs are similarly situatedThe argument does have an inherappeal, because it
seems intuitive thaa quick service gralandgo location in an airport, a roadside coffee
shop, and a fulkervice, sitdown restaurant are very different employment sgj and
thatAMs will have different duties based on the numbesudfordinates at their
location. But the record does not bear this ou@ther thanidentifyingdeponents who
supervised disparate numbers of howeryployeesdefendants have not shown any
examples of &orrelation between a plaintiff's location and thgib duties.

Ultimately,detemining whether plaintiffs’employment settings wesienilar
requiresthe Courtto examinethedeponentstestimony abut their particular job duties
and kevel of managerial authority. With respectth@ variousmanageriajob duties
identified in the Department of Laboegulations, he variation and dissimilarity across
the deponentgestimony is immediately apparent. For examplensmfthe deponents
testified that they had scheduling authoriBefs.’ Ex. O at 13%#38; Defs.’Ex. U at 5,

58. Others stated that they coslchedule shiftenly with the approval of their Store
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Manager or a Human Resources (“HRhployee Defs’Ex. Z at 63+62; Defs.’ Ex. BB
at 44-45. And still others testified that they had nelswauthority.Defs.’ Ex. P at 43;
Defs’Ex. R at 48 Defs’Ex. S at 67Defs.’ Ex. W at 56

Similarly, some of the deponents testified thatytheuld discipline hourly
employeesDefs’Ex. M at 65;Defs.’ Ex. O at 123, while others could only do so with
their Store Managéyor HR’s approvalPefs’ Ex. U at 9492,98-101; Defs’ Ex. W at
59;Defs’Ex. X at 104-05; Defs’Ex. Y at 144;Defs’Ex. Zat 66-71 And one of the
deponents testified that sleuld notdiscipline subordinatesDefs’Ex. S at 67.

The record also reveals a significant disparityhwiéspect to hiring and firing
authority. Several of the deposed plaintiffs tiadi that they played no role in the
hiring and firing processDefs.’Ex. R. at 47, 5556; Defs.”Ex. S at 71Defs’ Ex. X at 51,
64. But a number of others testified that theyeaviervolved in the hiring and firing
process.Defs’Ex. U at 58-59; Defs.’ Ex. Z at 55. And others testified that they wer
occasionally involved Defs.” Ex. W at 71;,Defs.” Ex. P at 65Defs.’ Ex. CC at 53.

In addition, several of the deponents testifiedttiiney intervieved job
candidatesDefs’Ex. M at 85;Defs”’Ex. O at 106-07, 113;Defs’ Ex. U at 28-29; Defs.’
Ex. Vat 9798; Defs’Ex. Z at 54, 145Defs’ Ex. CC at 53 But an equal number
testified that they neveatid sa Defs’Ex. P at 63Defs’Ex. R at 47,Defs’Ex. S at 67;
Defs”’Ex. W at 54;Defs.”Ex. X at 50-51; Defs.’Ex. Y at 45 Similarly, there was a
roughly even split between deponents who evaluatadlyemployeesDefs’ Ex. U at
102-03; Defs’Ex. X at 57;Defs’ Ex. CC at 8Q and those who testified that they did not,
Defs’Ex. Q at 97,Defs”’Ex. R at 49.And evenamang those whaestified that they
interviewed candidatesr evaluated subordinatethere were differences as to the

extent of their authority, the amount of discretidtvey could exercise, and the degree to
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which their supervisors took their recommendasiamto accountCompareDefs.’ Ex. V
at 9798 (stating that henterviewed candidates usiragset list of questions artien
made recommendations his supervisonswith Defs.’Ex. O at 106-07, 113 étating
that heinterviewed candidates aftais supervisors preacreenedhem); compareDefs’
Ex. CC at 81 (stating that his supervisor deterrdimetherhourly employeeseceived
raises based on his ratingsjith Defs’ Ex. U at 103 (stating that his evaluation didtno
have any effect on the amount oflaourly employeé raise).

As the examples the Court has highlighted demonstithe optin plaintiffs’
testimony variesignificantlywith respect to the factors relevant to the FLSA
exemptions. Theswidedifferences in employment settings and job dutmgreatly
complicate the use of representative proof eitlogoriove the correctness of the

executive classification or to rebut such a showingohnson v. Big Lots Stores, Inc.

561F. Supp. 2d 56582 (E.D. La. 2008).Accordingly, the disparate factual and
employment settings of the ot plaintiffs weigh against proceeding as a colilext
action.
b. Individualized Defenses

Defendantsiextassert that their “numerous individualized defensespreclude
certification.” Theyfirst arguethat a ctlective action will prejudiceheir defense of
judicial estoppel againghoseopt-in plaintiffs who failed to disclose their FLSA ahas
in prior bankruptcy proceeding®ut the court inndergitrecently held that judicial
estoppel is not the sort of individualized defetisat requires decertification, because it
affects only damages, nbability, and can be easily and quickly resolwedhout the
need for individualized proof at tridiwhether an optin’s claims were discharged due to

the bankruptcy disclosures . . . would be subjedéneralized proof, and the question
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of judicial estoppel itself is one of law, that ddlbe determined by the Court in one
instance.”Indergit, 293 F.R.D. 8649-50. The same is true of defendants’ statute of

limitations defenses. See, e.8§covil v. Fedex Ground Package Sys., |8&6 F. Supp.

2d 45, 58 (D. Me. 2012).

Defendants alsarguethat they intend tehallenge the credibility cfomeof the
plaintiffs, noting that several deponennslicated on their yearly sedvaluations that
they regularly perfomed exempt, managerial work, but claimed that ehsetatements
were embellishments or lieshen confronted withhheir evaluations during their
deposiions. See, e.g.Defs’Ex. U at 19;Defs’Ex. Y at 163;Defs”’Ex. Z at 46-47, 164,
Defs’Ex. AAat 43 But thesdypes of attacks on credibility asemplynotthe sort of

individualized defensethatwould precludea collective action See, e.g.Pendlebury v.

Starbucks Coffee Cp518 F. Supp. 2d 1345, 136@3 (S.D. Fla. 2007)*These

contradictions are matters of credibility for trezffinder, not individualizedefenses.”)
(emphasis in original)

Finally, defendants argue that their defensesmadéevidualized because plaintiffs
had “widely dissimilar” levels of managerial authtgyrand duties, and accordingly they
cannot assert a classde exemption defensedere the individualized defenses prong
of the analysis mirrors the disparate doyment settings prongAs discussed above,
thedeposed plaintiffs’ testimongisplaysa wide disparity with respect to plaintiffs’
authority to hire, fire, evaluate, discipline, aschedule subordinates, as well as the
numberof employees each superviseAccordingly, determining whether a plaintiff is
subject toan FLSAexemption will require individualized, rather thagpresentative
proof. As the court inJohnsornso aptly put if“[u]sing representative proofis

problematic if for every instance in which an aptplaintiff reported that she hired
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subordinates, there is an alternative responskda@ontrary.”561 F. Supp. 2at587;
see alsad. (“[Defendants] cannot be expectemlcome up with representative’ proof
when the plaintiffs cannot reasonably be said todpresentative of each other.”
Accordingly, defendants’individualized defensesgheagainst proceeding as a

collective action.SeeGreen v. Harbor Freight Tée®USA, Inc, 888 F. Supp. 2d 1088,

1104 (D. Kan. 2012) (decertifying class where “dgijpion testimony shows that it is not
possible to develop common testimony from the Stdaemagers regarding their daily
responsibilities and duties, or the weight gitbeir recommendations regarding hiring,
firing and discipline”)
C. Fairness & Procedural Considerations

The Supreme Court has stated that an Ft&8lkective action allows plaintiffs to
take “advantage of lower individual costs to vinatie rights by the pooling of resources,”
and allows the judicial system to benefit by “efict resolution in one proceeding of
common issues of law and fact arisingm the same alleged discriminatory activity.”

HoffmannLa Roche v. Sperlingd93 U.S. 165, 1701989). But “[w]here there appears

to be substantial different employment experierao@®ng the various oghs the
procedural advantages of a collectiveiagctcannot be realized Indergit, 293 F.R.D. at
650 (quotation omitted)This third prong of the similarly situated analysmsherefore
guided by the Court’s resolution of the first two.

As discussed abovplaintiffs’employment settings and job tes varied widely
in material ways and defendants’exemption deferasesaccordingly not amenable to
generalized or representative pro®froceeding as aollectiveaction wouldtherefore

have one of two resuksit would eitherprejudice defendants’ ality to presentheir

14



defenses, orequiremini-trials for each of the optn plaintiffs. For this and all of the
foregoing reasons, the class must be decertified.

. Summary Judgment

Having determined that thapt-in class should be decertified, the Coneted not
address the partiemotions for summary judgmenihe discrete issues raised
defendants’willfulness and the applicability oetadministrative exemptiercan be
addressed at the appropriate time in each of t&idual actions.

CONCLUSION
For all of the foregoing reasondefendants’ motion to decertify the collective

action is GRANTED The claims of the opin plaintiffs are dismissed without prejudice

to refiling.
SO ORDERED.
Dated: Brooklyn, New York
August26, 204
s/
l. Leo Glasser

Senior United States District Judge
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