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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STATE FARM MUTUAL AUTOMOBILE INS. CO,

Plaintiff, Memorandum and Order
10Civ. 3848

- against-

JOHN McGEE etal.

Defendants.

GLASSER, United States District Judge:

Plaintiff, State Farm Mutual Automobile Insurancen@any (‘State Farm” or
“plaintiff’) filed this actionon August 202010 againshineteendefendantsalleging
claims pursuant tthe Racketeetnfluenced and Corrupt Organizations AGRICQO”),
18 U.S.C. 8 196, et seq.New York State Lawandcommon awfraud. On March 5,
2012 defendants Dr. John McGee (“Dr. McGee”), Adeeh Medical Rehabilitation,
P.C., Integrated Medical Rehabilitation and Diagness P.C., Yellowstone Medical
Rehabilitation, P.C., Queerrooklyn Medical Rehabilitation, P.C., and Queens
Brooklyn Jewish Medical Rehabilitation, P.C. (the “B€fendants”) (collectively,
“‘defendants”movedto stay proceedings and compel arbitratiomplafintiff State
Farm’'sRICOclaimspursuant to the Federal Arbitration Act (“FAA"),9.S.C. 88 24.

For the pasonset forth belowdefendants’ motion is denied.
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BACKGROUND

Plaintiff's factual allegations are set out in tGeurt’s previous decision,
familiarity with which is assumedSeeMemorandum & Order dated February 21, 2012
(Dkt. No. 90)(“Feb. 21 Order”) Briefly, plaintiff alleges thatlefendant&nd a number
of other individualengagedn a scheme to defraud State Far@ampl. 7 44. As part
of that schemeDr. McGee, a doctor of osteopathy, treated patiemiared by State
Farms automobile insurance&ho had been injured in automobile accidefibse
“insured individuals”) 1d. T 1. Under New York’s Comprehensive Motor Vehicle
Insurance Reparations Act, N.Y. Ins. Law 8§ 516tlseq; 11 N.Y.C.R.R. 8§ 65¢t seq.
(“New York No-Fault Laws”),State Farm isequired to provide Personal Injury
Protection Benefits of up to $50,000 per insuiredividual for necessary expenses
incurred formedical servicesAn insuredindividualmay assign his or her Personal
Injury Protection Benefits to the healthcare provider inteatge for those services
permitting the healthcare provider to submit claidiectly to the insurefor payment.
State Farm alleges that insured individuals assigheir benefits to thdefendants
Compl. M9 ,15. State Farm alleges thBir. McGee then orderenhedically tnnecessary
tests and treatments, administered by the PC Deafetsdin order to fraudulently

obtain payment fronstate Farm.d. 1Y 2426.

DISCUSSION

Defendantseek tostay proceedings angbmpel arbitration on the grounds that
the insurance contracts between State Farm anthsueed individuals contaedthe

following provision:



In the event any person making a claim for fipstrty
benefits and the Company do not agree regardingmaatyer
relating to the clam, such person shall have thtoopof
submitting such disagreement to arbitration purguanhe
procedures promulgatear approved by the Superintendent
of Insurance.

Defendants’Memorandum of Law (“DefMem.”) at 3 (citing 11 N.Y.C.R.R. § 651.1(d)).
Defendants argue that because the insured indilgdwedidly assigned their rightass
first-party beneficiariesinder he contracts téhe PC 2fendants, defendants are now
entitled tocompel arbitration.In opposition, plaintiff argugthat defendants have
waived their right to arbitration, lack standingedlect to arbitrate RICO claims, and the
RICO claims are not subject to the arbitration ps@mn inthe insurance contracts.
Because the Court determines that defendants hawedtheir right to arbitration, it

is unnecessary to address plaintiff's other argutaen

Defendants’Have Waived Their Right to Arbitration

The Federal Arbitration Act (“FAA’Yequires a federal court to enforce an
arbitration agreement and stay litigatidmat contravenes itSee9 U.S.C. & (*A
written provision in . . a contract evidencing a transaction involving comaoeeto settle
by arbitration a controversy thereafter arising oftisuch contract or transaction . . .
shall be validjrrevocable, and enforceable . .. .")lt is well-established that federal
public policy strongly favors arbitrationrHowever, where a party has a right to submit a
dispute to arbitrationsan alternative to litigation, the opportunitydxercise that
right is not indefinite.By engaging in litigatiorthat prejudices the opposing paray

partymay be deemed to have waived the right to arbivratPPG Indus., Inc. v.

Webster Auto Partdnc., 128 F.3d 103, 107 (2d Cit997)(“[A] party waives itsight to

arbitration when it engages in protracted litigatithnat prejudices the opposing parjy.”
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There is “no rigid formula or brighline rule for identifying when a party has
waived its right to arbitrationdnd the determination depends on the particulasfat

each caselLouisiana Stadium & Expdist.v. Merrill Lynch, Pierce, Fenner & Smith

Inc., 626 F.3d 156, 159 (2d Cir. 2010Waiver is not to be lightly inferred and “any
doubts concerning whethénere has been a waiver are resolved in favor loiteation.”
PPG Indus 128 F.3dat 10708. In determiningvhether a party hasaived its right to
arbitration, courts in this Circugonsider the following three factor@l) the time
elapsed from whre litigation was commenced until the request fdsifration; (2) the
amount of litigation to date, including motion ptee and discovery; and (3) proof of

prejudice.Louisiana Stadium626 F.3dat 159 (citations omitted) “Generally, waiver is

more likely to be found the longer the litigationegoon, the more a party avails itself of
the opportunity to litigate, and the more that yarlitigation results in prejudice to the

opposing party." Thyssen, Incv. Calypso Sipping Corp., S.A.310 F.3l 102,105 (2d

Cir. 2002).

Of the three fators, the thirdprejudice—s most significant. “Waiver of the
right to compel arbitration due to participationlirfigation may be founanly when

prejudice to the other party is demonstrateRush v. Oppenheimer & Co/79 F.2d

885, 887 (2d Cir. 1985) (emphasis addextcordThyssen, Ing 310 F3d at 105("The

key to a waiver analysis is prejudice.Prejudice ‘refers to the inherentnfairness-in
terms of delay, expense, or damage to a partyal legsition—that occurs when the
party’s opponent forces it to litigate an issue datér seeks to arbitrate that same
issue’” PPG Indus.128 F.3d at 10-D8. Prejudicehas been fountivhen a party

seeking to compel arbitration engages in discoygpcedures not available in



arbitration, makes motions going to the merits wfaaversarg claims, or delays
invoking arbitration rights while the adversaryurs unnecessary delay or experise

Cotton v. Slone4 F.3d 176, 179 (2d Cif993) (internal citations omitted)No bright

line defines [prejudicefneither a particular time frame nor dollar amount
automatically results in such a findirdput it is instead determined contextually, by
examining the extent of the delay, the degree addition that has preceded the
invocation of arbitration, theesulting burdens and expenses, and the surrounding

circumstances.’Kramer v. Hammond943 F.2d 176, 179 (2d Cir. 1991).

In the instantase, defendants have participated in litigatiooceedings for
almost two yearsvithout everraising thedefenseof arbitration. To justify this delay,
defendants argue they were unable to file the motoooompel arbitration until March

5, 2012after, “the CompuCredit decision in January 2012 which both reinforced the

Supreme Court’s earlier holding Bhearsa[/ American Exp., Incv. McMahon 482
U.S. 220,107 S. Ct. 2332 (198J7and altered the landscape with respect to the
arbitration of claims.” Defs.”Mem. at-20. The Court is unable to discern any reason

why defendants were prevented from filittgeir motion prior toCompuCredit Corp. v.

Greenwood565 U.S. |, 132 S. (365 (2012) a decision that defendants implicitly
acknowledge merely reinforced the Court’s wedltablished holding that RICO claims
may be arbitratedThe motion to compel could have been filed immediat@on
service of the Complaint; defendants needed noodesyy and were welaware of the
language of the insurance contrac®nsequently, éfendantsiave provided no
legitimateexplanation fotheir eighteenmonthdelay,afactorthat weighsn favor of

finding waiver. See e.qg.,S &R Co. of Kingston v. Latona Truckintnc., 159 F.3d 80, 83




(2d Cir.1998) (fiteen month delay supported finding of waive®om-Tech Assocsv.

Computer Assocs. Intl, Inc938 F.2d 1574, 1576 (2d Cir. 1991) (eighteen nmoahelay

supported finding ofvaiver), Manosv. Geissler 321 F. Supp. 2888,594(S.D.N.Y.

2004)(seventeen month delay suppedia finding of waiver)

However, delay alone is not sufficient to infer wei. Any delay must be
considered in conjunction with the litigation adétwthat took place during this time
period, along with any proof that the party seekio@void arbitration suffered
prejudice. PPG Indus.128 F.3d at 109. Herdefendants have actively and aggressively
engaged iditigation. The docket sheet for thisse records more than one hundred
entries and defendants’ participation in more them hearings before the magistrate
judge, prior to filing this motion.In their brief, plaintiffaccurately summarizes

defendants’ participation ithelitigation as folows:

[Defendants]answered the Complaint and did not move to
dismiss or move to compel arbitration at the timey did
they plead arbitration as an affirmative defensé&oon
thereafter, they participated fully in a discoveonference . .

. establishing a schedule for completion of discgveBince
that time, Defendants . . .have served interrogatories and
two sets of document requests on State Farm, wieghests
seek 99 categories of documents. These requests mat
mere formalities, but required time consuminghda
expensive efforbn State Farm’s part to resporr@sulting in
State Farm’s ultimate production of over 190,00@wuoents
representing over 395,000 pages to date. Defersdhave
employed Federal Rule of Civil Procedure 30(b)(@)da
issued notices of deposition to State Farm seeking
depositions of State Farm witnesses with particular
knowledge. They have responded to written inteatogies
and document requests . . . some of which haveltexbun
extensive attorney conferences amtion practice before
the court . . . Defendants have also used federal subpoena
power to seek discovery from third parties, issuifg
subpoenas to doctors and companies that administer
independent medical examination perfied on State Farm
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patients. These subpoenas have themselves produced
substantial motion practice. . .[Defendants] fought State
Farm’s efforts to obtain a protective order to puele those
subpoenas by arguing that discovery was critical eglevant

to their defense and succeeded in convincing thertcto
allow two of the depositions to take place.

Pl’'s Mem. in Opp. aB. The extent to which defendants have engagelisicoveryand
the cost and delay this has imposed on plaictfhpelsa finding ofprejudice See, e.g.

S &R Co.of Kingston 159 F.3d at 84 (prejudice found where party erglaig o

settlement conferences, sought 3 depositions, 1&8iled interrogatories, and the

production of more than 2100 pages in documelutisng 15 month delay).

In addition toresponding to defendasitextensive discovery requests, plaintiff
was also subject to the experofditigating defendantsappeal of the order of Masjrate
Judgelevy compelling defendants to produce Dr. McGe&sgpnal tax and banking
records and thEC Defendantdax and lusiness recordsSeeOrder of Magistrate
Judge Levy dated January 11, 2012 (Dkt. No. 82)a becision dated February 21, 2012,
this Court affirmed the decision tifie magistrate judge all respects SeeFeb. 21
Order. Shortly thereafter and for tHiest time, defendants sought to compel
arbitration. SeeMotion to Compel Arbitration dateMarch 5, 2012 (Dkt. No. 95)The
inference the Court draws from this sequence ohevés that defendants engaged in the
discovery process in a calculated famhihaving obtained documentary discovery from
plaintiff, defendantsiow seek to avoid this Court’s order compellingithoavn
disclosures.This inference is reinforced by the fact that thg déier defendants filed

their motion to compel arbitratiomhey nevertheless submitted a motion, seeking



compel third parties to response to two burdenseuotgpoenas. SeeMotion to Compel
Third-Party Depositions dated March 6, 2012 (Dkt. No..9TA] litigant is not entitled
to use arbitration as a means of aborting a suat thd not proceed as planned in the

District Court.” Louisiana Stadium626 F.3d at 161.

Significantly, defendants do not contend that tiexdvery they have obtained
would have been available in arbitration. Whenaatp seeking to compel arbitration
engages in discovery procedures not available lmteation, thisalsoweighs in favor of

a finding of prejudice Manos 321 F. Supp. 2d at 5950kfendants do not deny that

they obtained pr¢rial discovery in this action that would not haveen aailable in the
arbitral forum. This is sufficient when considered in light of thelay caused by
defendants to demonstrate that plaintiff would Ibejpdiced if this Court granted

defendantsmotion to compel); see als®®PG Indus.128 F.3d at 109 (waiver found

where plaintiff “usedhe judicial process to secure a substantial amo@imformation

that it otherwise would not have had in its posg®asy); Cotton, 4 F.3d at 180 (waiver
found wheredefendant extensive prérial litigation caused delay and expense and
defendant obtaineddiscoverythat is often unavailable in an arbitral forum2Zwitserse

Maatschappij Van Levensvezkering En Lijfrente v. ABN Int'Capital Mkts. Corp,.996

F.2d 1478, 1479 @Cir.1993) per curian (waiver found where party engaged in

discovery not available in arbitrationQarcich v. Rederi A/B Nordie389 F.2d 692, 696

n.7 (2d Cir.1968) (noting that taking advantagejodicial discovery proceds not
available in arbitrationauld be sufficient prejudice to warrant finding wei (citations

omitted)).

1SeeMinute Entry for Proceedings Before Mag. J. LevyathMarch 30, 2012 (“[T]he thirgharty
subpoenas to Metro Medical and Dr. Santiago aseprdyg constituted are burdensome and overly
broad.”).
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Defendants attempt to distinguish this case fronseéhwhere waiver has been
found. They argue that they have not waived adbion because the parties have not
yetlitigated any dispositive motions. Defs.”Mem.@t While this is often a factor in
favor of waiver, dispositive motions are not reqdrbefore waiver can be foun&.& R

Co. of Kingston 159 F.3d at 84 fWe have found no case that supports the argume

that suchdispositive]motions are required before waiver can be fodQcitation

omitted)); Del Turco v. Speedwelesign 623 F. Supp. 2d 319, 342 (E.D.N.Y. 2009)

(“[Prejudice]does not necessarily require filing of dispositivetions” and can inclde
“serving extensive discovery requests.Defendantslso argue waiver should not be
found because discovery has not been complebeds.” Mem. at 6.Again,waiver is

often found when a motion to compagibitration is filed after discovery endsid a trial

date is set, but there is no briglirie rule that waiver cannot occur prior to thadg in

the litigation See, e.g.Forrest v. Unifund Financial Grplnc., No.04 Civ. 5151 (LTS),
2007 WL 766297, at *6 (S.D.N.Y. Mar. 13, 2007) (wei based solely on motion
practice, where no discovery had been conduc¢tddnos 321 F. Supp. 2d at 594
(participation in three status conferences, takihglaintiff's deposition, and motion

practice limiting discovery sufficient to infer vwear).

Consideringdefendants’lengthy and unjustified delay in brimgthis motion,
the extent to which discovery has been conductetertdants’engagement in that
discovery process anghlculated timing in bringing this motion, and t&gense these
protracte proceedings have imposed on plaintiff, the Cdunds that defendants’have
waived their right to arbitratplaintiff's claims “To permit litigants to exercise their

contractual rights to arbitrate at such a late datter they have deliberately cben to



participate in costly and extended litigation woullefeat the purpose of arbitration: that

disputes be resolved with dispatch and with a mummof expense."Com-Tech Assocs.

938 F.2d at 1578.

CONCLUSION

For all of the reasons set forth previogdefendants’ motion to stay the proceedings

and compel arbitration is denied.

SO ORDERED.

Dated: Brooklyn, New York
June 252012

/sl]
l. Leo Glasser
United States District Judge
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