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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
BORIS ALEXEEV,pro se :

Petitioner,

; MEMORANDUM & ORDER
-against- : 10-CV-3968 (DLI)

UNITED STATES OF AMERICA, :

Respondent.
__________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pro sepetitioner Boris Alexee\“Petitioner”) was convictg, upon his guilty plea, of
Hobbs Act robbery and conspiracy to obstrustige. On March 19, 2008, this Court sentenced
him to 168 months of incarceratiofollowed by three years of sup&sed release. (Sentencing
Tr. at 43, Docket No. 04-cr-1041Dkt. Entry No. 415.) OmMay 29, 2009, the Second Circuit
Court of Appeals (“Second Circuit”) affned the judgment of this CourSeeUnited States v.
Grabsky 330 F. App’x. 259 (2d Cir. 2009). A writ of certiorari to the Supreme Court was
denied on October 13, 2008lexeev v. United Statgs58 U.S. 957 (2009).

On October 12, 2010, Petitioner, proceedprg se filed a petition challenging his
sentence pursuant to 28 U.S.C. § 225%ee@enerallyPet., Dkt. Entry No. 1; Mem. of Points
and Authorities in Supp. of Pet., Dkt. Entry Nbo) This Court denied the petition on March 27,
2014. Gee generallMem. & Order of Mar. 27, 2014, Dkt. Entry No. 12.) Petitioner then
appealed the Court’s decision tlle Second Circuit, which dexd Petitioner a certificate of
appealability and dismissed tlappeal on December 10, 2014SeéMandate of U.S. Ct. of

Appeals for the 2d Cir., Dkt. Entry No. 16.Next, on December 12, 2014, Petitioner filed a

! “Docket No. 04-cr-1041” is a reference tioe criminal case docket underlying the instant
motion.
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motion for reconsideration of the oGrt's order denying his petition. Sée Mot. for
Reconsideration, Dkt. Entry No. 17.) The Cadetied his motion for reconsideration on April
7, 2015. $eeOrder of Apr. 7, 2015.)

Most recently, Petitioneriled three separate motidnis an attempt to further challenge
his conviction. Petitioner filed a motion for recusal, summary judgment, and reconsideration of
the Court’s April 7, 2015 Order.

DISCUSSION
l. Motion for Recusal

To determine whether the Court will deciBetitioner's other motions, the Court will
first address Petitioner’'s motion for recusal. itleter moves for this Court’s recusal pursuant to
28 U.S.C. § 455(b)(1) arguing that the Court “displdyl@as as well as pjudice in ruling fair
and just on Petitioner’s pro-se [smeading.” (Mot. for Recusal dt, Dkt. Entry No. 21.) As an
example of the Court’s prejumh, Petitioner cites to the Court’'s April 7, 2015 Order, which
denied Petitioner’'s motion for reconsideratiorhaf 28 U.S.C. § 2255 motion because Petitioner
failed to demonstrate any exceptionatumstances or cite to anggicable law to justify relief
from the Court’s previous judgmentSde idat 1-2.) Petitioner doast give any other reasons
to support his motion for recusal.

Title 28, section 455(b)(1) of the United Statsde provides that a judge of the United
States shall disqualify herself ete “[s]he has a personal biaspoejudice concerning a party, or

personal knowledge of disputed evidentiaagté concerning the proceeding.” 28 U.S.C. §

% In reviewing Petitioner's motions, the court is mindful that, “[a] document fitedseis to be
liberally construed and pro se|[pleading], however inartfullypleaded, must be held to less
stringent standards than fornpéadings drafted by lawyers Erickson v. Parduss51 U.S. 89,
94 (2007). Accordingly, the coutterprets the motions “to rasthe strongesirguments that
they suggest.” Triestman v. Fed. Bureau of Prisond70 F. 3d 471, 474 (2d Cir. 2006)
(emphasis omitted).



455(b)(1). The Second Circuit diastated that, in evaluatirg motion for recusal under this
section, “determination of bias under this secttoust be based on extrajudicial conduct” and
not on decisions or rulings adverse to a pamyinformation learned in a judge’s official
capacity. In re Drexel Burnham Lambert In8861 F.2d 1307, 1314 (2d Cir. 1988).

Petitioner has not cited to aextrajudicial prejudicial conductor has he articulated any
reason why this Court’s impartiality reasonabbuld be questioned. The only example of the
Court’s purported prejudice Petitioner puts fortlthe Court’s denial oPetitioner's motion for
reconsideration. Besides not beingany way prejudicial, it is ab a decision the Court made in
its official capacity. As dis@sed above, decisionsheerse to a party or made in a judge’s
official capacity clearly are ekwded from the type of condud¢hat can be considered in
evaluating a section 455(b)(1) recusal. TherefBetditioner’s recusal motion is denied and the
Court will address Petitioner’s remaining motions.

[1.  Motion for Summary Judgment

On April 13, 2015, Petitioner filed a motionrfeummary judgment pursuant to Federal
Rule of Civil Procedure 56(a). (Mot. for Sumth. at 1, Dkt. Entry M. 19.) In his motion,
Petitioner asks the Court to “grant sumyngudgment in favor of [P]etitioner, based on
[P]etitioner's Rule 60(b) motion and amendment 787 and to release Petitioner thirty months
early, as it would save the United StateseBw of Prisons (“BOP”) “$50,000 to $70,000 dollars
for the next two years.”1d.)

Apart from being procedurally defective, tliener's motion clearly is meritless as it
asserts no cognizable grounds which the Court can grant summary judgment relief.
Petitioner’'s argument that theo@t should release Petitioner earlyorder to reduce the BOP’s

costs is a baseless argument for granting pmstiction relief. Petitioner’'s motion for summary



judgment is therefore denied.
[I1.  Motion for Reconsider ation

Petitioner filed a second motion for recmlesation on April 23, 2015. Petitioner moves
under Federal Rule of Civil Procedure 59(e)tfa Court to reconsider its April 7, 2015 decision
denying Petitioner’s first motion for reconsidéoat of the Court’s ordedenying Petitioner’'s 28
U.S.C. § 2255 motion to vacate, setdas or correct his sentence.Sefe Second Mot. for
Reconsideration at 1-2, Dkt. Entry No. 20.) his second motion for reconsideration, Petitioner
argues that the Court failed to consider areagiment to United States Sentencing Guideline
("U.S.S.G.”) section 2L1.2 that Petitioner citedin his first motion for reconsiderationSee id.
at 2; Mot. for Reconsideration at 1 & 3.)

Here, Petitioner seeks to relitigate an esdhat has alreadyekn decided and now
reviewed twice by this Court and once by theddekcCircuit. The amendment to U.S.S.G. 2L1.2
that Petitioner cites to in his first and secandtions for reconsideration does not apply to his
case as U.S.S.G. 2L1.2 is applicable only to cases of illegally reentering or remaining in the
United States after conviction of a crimehich does not apply to PetitioneGeeU.S.S.G. §
2L1.2. As the second motion for reconsideration is utterly meritless and merely seeks to
relitigate issues that this Court has decideiddvalready, the second tran for reconsideration
is denied.

Moreover, as Petitioner has already filed omation pursuant to 8 2255, to which he is
entitled, any future filing that seglo collaterally attack his convigh, even if not labeled as a §
2255 motion, is subject to the restibn on second or successive éad petitions codified in the
Antiterrorism and Effective Death Ralty Act of 1996 (“AEDPA”). See Gonzalez v. Croshy,
545 U.S. 524, 530 (2005) (defining a motion feconsideration as second or successive

habeas petition in the context of 28 U.S.C. § 22Sdhwamborn v. United Stat&®7 F.Supp.2d



229, 239-40 & n.19 (E.D.N. 2007) (applyingsonzalez v. Croship 8§ 2255 petitions). “When
a petitioner makes a second or successive285 motion without authorization from the
appellate court, the district court may trandfex motion to the appropriate appellate court for
the purpose of seeking authorization ‘if itilsthe interest of justice to do so."Schwamborn
507 F.Supp.2d at 241 (quoting 283UC. § 1631). However, as Petitioner has made only
meritless claims already argued in his first 8§ 22&&tion, the Court declines to transfer this
motion. If Petitioner wishes to pursue his clairartthe must make ampg@lication to the Second
Circuit Court of Appeals for permission toogeed with a second or successive motiSee28
U.S.C. § 2244(b)(3)(A).
CONCLUSION

For the reasons set forth above, Petitiohariotions are denied in their entirety.
Petitioner is further denied a téicate of appealability as héails to make a “substantial
showing of the denial of a constianal right.” 28 U.S.C. 8§ 2253(c)(2seeFed. R. App. P.
22(b); Miller—EI v. Cockrel] 537 U.S. 322, 336 (2003)ucidore v. New York State Div. of
Parole 209 F. 3d 107, 112 (2d Cir. 2000). Furtherméretitioner has now filed four meritless
motions on this docket after this Court deniesl 28 U.S.C. § 2255 motion, the Second Circuit
dismissed his appeal, and this case was closétie district courts have the power and the
obligation to protect the public drthe efficient administration giistice from individuals who
have a history of litigation entailing vexatidmarassment and needless expense to other parties
and an unnecessary bunden the courts and thiesupporting personnel.Lau v. Meddaugh229
F.3d 121, 123 (2d Cir.2000) (internal gatedbn marks and citations omittedge also Persaud v.
United States2010 WL 3000725, at *3 (E.D.N.Xduly 27, 2010) (applyingau v. Meddaugho
§ 2255 motions). Petitioner is hereby admonishatlitthe continues téile multiple frivolous

and baseless motions challenging his prior f@deonviction and sentence, he will face filing

5



injunctions. See Safir v. U .S. Lines, In¢92 F.2d 19, 23 (2d Cir. 1986) (finding district court's
authority to enjoin litigant who engages in ltrplicitous and baseless litigation from future
access to the courts).

The Court certifies pursuant to 28 U.S.C. 83@)(3) that any appeal from this Order
would not be taken in good faith, and, therefardprma pauperistatus is denied for purpose of

any appeal.SeeCoppedge v. Unite8tates369 U.S. 438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn, New York
July 28, 2015

/sl
DORA L. IRIZARRY
United States District Judge




