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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GARY SASS

Plaintiff, MEMORANDUM & ORDER
10-CV-4079(MKB)

V.
MTA BUS COMPANY,

Defendant.

MARGO K. BRODIE, United States District Judge:

Plaintiff Gary Sassommencedhe abovecaptioned action against his former employer
Metropolitan Transportation Authority Bus Coany (“MTA Bus’) for violations ofTitle VII of
the Civil Rights Act of 1964, 42 U.S.C. 8§ 200&teseq(“Title VII"), the New York State Human
Rights Law,N.Y. Exec. Law 8§ 29¢‘NYSHRL") andtheNew York City Human Rights Law,
N.Y.C. Admin. Code § 8-10'NYCHRL") . After a jury trial,on June 20, 2013, the jury found
Defendant liable and awamielamages in the amount of $358,300. Plaintiff moved for equitable
relief andattorneys’ fees. (Docket Entry No. 4%pur days after the verdjain June 24, 2013,
the Supreme Court of the United States issued a decisidmversity of Texas Southwest
Medical Center v. Nassahanging the standard of proof necessary to establish a retaliation
claim pursuant to Title VI.Univ. of Texas Sw. Med. Ctr. v. Nassar0 U.S---, ---, 133 S. Ct.
2517, 2533 (2013). Based biassar Defendant moved for judgment as a matter of law, or in
the alternative, for a new tria{Docket Entry No. 50 By Memorandum and Order dated
February 14, 2014, the Court granted Defendant’s motion for a new trial, and denied as moot
Plaintiff's motion for damages and attorneys’ fees. (Docket Entry No. 60.) Plaintiff moved for

reconsideration on the ground that the Court’s order did not adeleestff’s claim under the
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New York City Human Rights LawsinceNassardid not change the standard for establishing
liability on a retaliatiorclaim brought under that statute. (Docket Entry No. 61.) For the reasons
set forth below, Plaintiff's motion for reconsideration is grantégon reconsideration,ite
Court(1) adheres to its prior ruling granting Defendant’s motion for a new trial daitdiff's
Title VII claim, (2) finds that Defendant is entitled to a new trial as to Plaintiffs NYSHRL
claim, (3)denies Defendantisiotionfor a new trial as to Plaintiffs NYCHRLlaim, and(4)
grants in part and denies in palaiBtiff's motion forequitable relief, damageattorneysfees
and costs.
I. Background
The Court assumes familiarity with the underlying facts@nodedural Istory of this

caseas set forth inthe Court’s earlier decision§eeSass v. MTA Bus Ceo-- F. Supp. 2d

4079, 2012 WL 4511394, at *1-2 (E.D.N.Y. Oct. 2, 20IPhe Court summarizes the facts
necessary to the resolution of the instant motion.

According to Plaintiff, he was terminaté@m his position as hus maintenance
supervisorat MTA Busin retaliation for tellig MTA Bus investigators that he previously
reported to his supervisor that he found a bus roster with Nazi symbols superimposed on it, and
thathis supervisor failed to take any action. On June 17, 2013, the Court commenced a jury trial
on Plaintiff's retaliatiorclaim. After the presentation @il the evidence, th€ourt instructed
thejury that in order teestablish liability on Plaintiff's retaliation clainflaintiff had to prove
that“one or more of his protected activities played an important rdIe]efendant’s decision to
terminateP]laintiff,” and that [P]laintiff's participation in protected activities were more likely

than not a motivating factor {iD] efendant’s termination ¢P]laintiff.” (Trial Transcript (Trial



Tr.”), Docket Entry Nos5759, 586:16—24.) On June 20, 2013, the jury returned a verdict in
favor of Plaintiff. The jury awarde®&0 in compensatory damages, $252,300 in back pay, and
$106,000 in front pay.Id. at 618:3—15see alsqlury Verdict Sheet, Docket Entry No. 46.)
Plaintiff subsequently moved for reinstatement, pension contributions, back pay and attorneys’
fees. (Docket Entry No. 47.)

On June 24, 2013, the Supreme Court of the United States issued a dedikiesan
holdingthat “Title VII retaliation claims must be proved according to tradélgrinciples of
butfor causation,’expressly rejecting thmotivatingfactorstandard.Nassar 570 U.Sat ---,

133 S. Ctat2533. Based on the Supreme Coux&ssardecision, Defendant renewed its
motion pursuant to Rule 5f the Federal Rules @ivil Procedurdor judgment as a matter of
law. Defendant also aved in the alternativefor an order vacating the verdict and granting a
new trialpursuant to Rule 59 of the Federal Rules of Civil Proceddegdendant arguethat
Nassarapplied retroactively to the pending case, and that the charge to the jury thaggrfovi
a finding of liability if retaliation was a motivating factor in Plaintiff's terminatiorswlaerefore
erroneous. (Defendant’s Memorandum in Support of Motiodddgment as a Matter of Law
(“Def. Rule 50 Mem.”), Docket Entry No. 50, 13—-14.) Defendant acknowledgedttiatthe
jury’s verdict could arguably be upheld under the NYCHRL asmd under NYCHRL are to be
given a liberal construction, independentdfe VII, (id. at 19, becausehere istextual and
substative similarity between NYCHRInNd Title VII, the Court should find that the new
standard for establishing causation annoumcé@thssarappliesto Plaintiffs NYCHRL claim as
well. (Id. at14-15)

Plaintiff opposed Defendant’s motion on the grounds that (1) Defefalbatt to object

to the jury instruction on Plaintiff’s retaliation claiifRlaintiff's Memorandum in Opposition to



Motion for Judgment as a Matter of Law (“Pl. Rule 50 Opp’'®Docket Entry No. 55at 4-5),
(2) even assuming thitassarapplied retroactively, anerror in the jury instructiowas
harmless, as the jury would have found that Plaintiff’'s protected activity wasitfer cause of
his termination,ifl. at 6-7), and (3) under the prevailing interpretation requiengployment
discrimination claims brought pursuantNYCHRL to be analyzed separately from claims
brought pursuant to federal law, the standard for assessing causation inaetelbains under
NYCHRL would likely remain unaffected dyassar (id. at 3-10). Plaintiff argued that the
Court should reject Defendant’s argument that New York courts i&elg interpret NYCHRL
consistently with the revised interpretation of Title VIl mandatetlagsar (Id. at 10.)

The Court denied Defendant’s motifur judgment as a matter of law, finding thia¢
evidence presented at trial could support a findingability for retaliationeven undethe more
stringent standard announced\Niassar SeeSass--- F. Supp. 2ét---, 2014 WL 585418, at *4.
The Court granted Defendant’s motion for a new trial, finding that “the new standard fo
retaliationfannounced byNassat applies retroactively to all cases still open on direct review,
including the case before this Court,” and that the mixedives instruction to the jury at trial
was contrary to the new standaild. at *6. The Court did not address Rtéf's claim
regardingNassats applicability to NYCHRL. Plaintifimoved for reconsideration, noting that
the Court did not directly address Plaintiff’'s argument with respect tdY@HRL claim. (PI.
Mem. 1.)

Il. Discussion
a. Standard of Review
i. Reconsideration

The standard for granting a motion for reconsideration “is strict, and reconisideval

generally be denied unless the moving party can point to controlling decisions tirad &ite



court overlooked — matters, in other words, thaghthreasonably be expected to alter the
conclusion reached by the courShrader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir. 1995);
see alsd.ocal Civ. R. 6.3 (The movingarty must “set[] forth concisely the matters or
controlling decisions which emsel believe the Court has overlooked.gmith v. New York
City Dept of Educ, 524 F. App’x 730, 734 (2d Cir. 2013l is thus “wellsettled” that a motion
for reconsideratiors “not a vehicle for relitigating old issues, presenting the case ueger n
theories, securing a rehearing on the merits, or otherwise @aksegond bite at the apple.”
Analytical Surveys, Inc. v. Tonga Partners, |.684 F.3d 36, 52 (2d Cir. 2012) (quotiSgqua
Corp. v. GBJ Corp.156 F.3d 136, 144 (2d Cir. 1998s anendedJuly 13, 2012). A motion
for reconsideration is “neither an occasion for repeating old arguments prevegasted nor an
opportunity for making new arguments that could have previously been nfadeoh v. Smith
& Nephew, InG.--- F. Supp. 2d--, ---, 2014 WL 1257780, at *1 (S.D.N.Y. Mar. 26, 2014)
(citationand internal quotation marksnitted). In order to prevail on a motion for
reconsideration, “the moving party must demonstrate that the Court overlooked controlling
decisons or factual matterthat were pubeforethe Court on the underlying motidh
Lichtenberg v. Besicorp Grp. In@8 F. App’x 73, 75 (2d Cir. 2002) (citations ancemial
guotation marks omitted).
ii. Rule59

Pursuant to Rule 59 of the Federal Rules ofl Girocedure, “[a] court may grant a new
trial ‘for any reason for which a new trial has heretofore been grantedaictian at law in
federal court . . . ."”’"Raedle v. Credit Agricole Indosy&70 F.3d 411, 417 (2d Cir. 2012)
(quoting Fed. R. Civ. B9(a)(1)(A)),cert. denied568 U.S---, 133 S. Ct. 789 (2012). Grounds

for granting a new trial include verdicts that are against the weigheé @videnceManley v.



AmBase Corp.337 F.3d 237, 245 (2d Cir. 2003), substantial errors in the admissiejection

of evidenceQD & G Indus., Inc. v. Nat'l R.R. Passenger Cof87 F.3d 153, 166 (2d Cir. 2008),
and non-harmless errors in jury instructiodsjted States v. Kozen§67 F.3d 122, 130 (2d Cir.
2011), and verdict sheestmstrong ex rel. Armisong v. Brookdale Univ. Hosp. & Med. Gitr.
425 F.3d 126, 136 (2d Cir. 2005). “A motion for a new trial ordinarily should not be granted
unless the trial court is convinced that the jury has reached a seriously ern@sediusr that the
verdict is a miscarriage of justiceSnyder v. N.Y.S. Educ. Depi86 F. App’'x 176, 177 (2@ir.
2012) (quotind-ightfoot v. Union Carbide Corp110 F.3d 898, 911 (2d Cir. 19979grt.

denied 568 U.S---, 133 S. Ct. 653 (2012).

b. Reconsideration

Plaintiff moves for reconsideratiogrguing that under controlling lawhe Court’s
instructon with respect to hilYCHRL claim was not erroneous, and that this argument was not
addressed by the Court in its Memorandum and Order of February 14, R@i#tiff is correct
that the Court’s decision of February 14, 20d4dly addressed the standdiod establishing
liability in aretaliationclaimunder Title VII. In his opposition to Defendant’s motion for
judgment as a matter of law onaw trial, Plaintiff argued that, evenNiassarapplied
retroactively, “the court’s instruction on [P]lairfte city and state law claims was not
erroneous.” (PIl. Rule 50 Opp’n 9.) In the instant motion, Plaintiff argues that “[ulnder
controlling law, the Court’s instruction to the jury with respect to [P]laintifity @w claim was

correct; therefore the verdict can be sustained, and any error with respgtituiff's federal

law claim was harmlessl.”(PI. Recons. Letter, Docket Entry No. 60, Plaintiff's motion for

! Although Plaintiff notes that the Court did not addressléjRiiff's argument with
respect to his State and City lalaims,” (Pl. Recons. LettenPlaintiff only argues that the



reconsideration ithereforebased on data that the Court overlooked that “migigaeably be
expected to alter the conclusion reached by the co8e€ Shradef70 F.3d at 257.
Accordingly, reconsideratiois warranted to addresdaintiff’'s argument thathe Court’s jury
instruction as to Plaintiffs NYCHRL claim was proper amasnot changed by the Supreme
Court’s decision irNassar

c. Defendant’s Rule ® Motion

Defendant moved for a new trial on the basis that the standard for estalishsagion
under Title VII announced by the Supreme Coultlassarwas significantly mee stringent than
the “motivatingfactor” standard charged the jury at trial. The Coufound thatNassar
applied retroactively ands a result, the motivatirgctor standard cinged to the jury at trial
was contrary to the new lavsass--- F. Supp. 2d at-, 2014 WL 585418, at *6. However,
Defendantvas foundiable for retaliatiorunder Title VII,the NYSHRL and the NYCHRL
(Trial Tr.583:11-13, 617:18-618:2), aNdssaraddressed only the standard for retaliation
under Title VII. SeeNassar 570 U.S. at--, 133 S. Ct. at 2533 (holding thafitle VII
retaliation claims must be proved according to traditional principles dbbetusation).

The Court’s charge to the jury on Plaintiff’s retaliation claim explained that “Vitle
which is theFederal law, forbids an employer from retaliating againgraployee for opposing
any practice made unlawful under thederal law. The state and the city laws each contain a
similar provision, and therefore it won’t be necessary for you to cortbiddéaws separately.”
(Id. at 584:3-8.) The jury found that Plaintiff had proven that Defendant terminated him in

retaliation for his protected activity, atltat Defendant had not met its burden to show “by the

controlling law as to hislYCHRL claim has not changedAs discussethfra in Part Il.c.i,
becausdassarapplies to Plaintiff's NYSHRL claim, Plaintiff couldot prevail on his
NYSHRL claim.



preponderance of the evidence that Defehdauld have terminated Plaintiff, even if retaliation
played no role in the employment decision.” (Jury Verdict Sheethile Nassarchanged the
standard for establishing causation in a retaliation claim under Title VII, ittropaNYSHRL
claims B unclear.

i.  NYSHRL claim

New Yorkstate courts have yet to éatly address the impact Nbssaron the NYSHRL,
and the Second Circuit has ramtdressethis issudn a reported opinion, although it has done so
in several summary opinion§eeRodas v. Town of Farmingtpn- F. App’x ---, ---, 2014 WL
2056325, at *1 (2d Cir. May 20, 201@&Because the same analysis applies to retaliation claims
under the NYSHRL as under Title VII, we discuss these claims togeftiing Hicks v.
Baines 593 F.3d 159, 164 (2d Cir. 20)0%iudice v. Red Robin Int’l, Inc:-- F. App’X ---, ---,
2014 WL 552668, at *2 (2d Cir. Feb. 13, 2014) (declining to address “any differences between
the standard stated Bummdholding that retaliation claims under Title VIl and NYSHRL are
analyzed in an identitananner] and the Supreme Court’s articulation of the ‘but-for’ standard in
Nassaj; Kwan v. Andalex Grp. LL(737 F.3d 834, 847 n.7 (2d Cir. 2013) (“Because the
plaintff’ s claims survive under tidassarbut-for’ standard, we do not decide whether the
NYSHRL claim is affected bilassarwhich by its terms dealt only with retaliation in violation
of Title VIL.”). In deciding a retaliation claim unddre NYSHRL afterNassar the First
Department did not specifically decide the issue but noted that the plaintiff “witdiae to
prove that the challenged failure to reassign occumeahole or in part because of retaliation.”
Simmons-Grant v. Quinn Emanuel Urquhart & Sullivan, | 981 N.Y.S.2d 89, 93 (App. Div.
2014) (emphasis added

Traditionally, “[t]he standards for evaluating . . . retaliation claims argichd under

Title VII and the NYSHRL.” Kelly v. Howard I. Shapiro & Assocs. Consulting EngR<s,



716 F.3d 10, 14 (2d Cir. 2013) (per curigmijing Weinstock v. Columbia Unji\224 F.3d 33,
42 n.1 (2d Cir. 2000) Vandewater v. Canandaigua Nat'l Bar893 N.Y.S.2d 916, 917 (2010)
(“It is well settled that the federal standards under [T]itledfiihe Civil Rights Act of 1964 are
applied to determine whether recovery is warranted under the Human Rights diamg” (
Forrest v. Jewish Guild for the Blin@ N.Y.3d 295, 330 (2004))). The relevant provisions of
Title VIl and NYSHRL are textually similar, and both prohibit an employenfdiscriminating
or retaliating against an individual “because” he or she engaged in protectéyl. altt Nassar
the Supreme Court held that under “the default rules” of statutory construction, “@aisati
should be interpreted as “but-for causation” “absent an indication to the contrarystattite
itself,” and interpreted Title VII's use of “because” as requiring “proaf the desire to retaliate
was the buter cause of the challenged employment actidddssar 570 U.Sat---, 133 S. Ct.
at 2528.

Since the NYSHRL statutory language is the same, and the New York Court ofsAppea
has consistently stated that éedl Title VIl standards are applied in interpreting the NYSHRL,
this Courthas interpreted anglill continue to interpret the standard for retaliation urtder
NYSHRL in a manneconsistent with Title VII jurisprudence, as clarified by the Supreme Court

in Nassar See, e.gBowenHooks v. City of New Yark- F. Supp. 2d--, ---, 2014 WL

(same)Russo v. New York Presbyterian Ho§32 F. Supp. 2d 429, 454-55 (E.D.N.Y. 2013)

(discussing posiassarretaliation standard under NYSHRIDall v. St. Catherine of Siena



Med. Ctr, 966 F. Supp. 2d 167, 192 n.12 (E.D.N.Y. 200/erpreting the plaintiff's NYSHRL
retaliation claim consistelytwith his Title VII retaliation claim afteNassaj; Weber v. City of
New York973 F. Supp. 2d 227, 266 n.22 (E.D.N.Y. 20B3me)Ellis v. Century 21 Dep't
Stores 975 F. Supp. 2d 244, 278 n.25 (E.D.N.Y. 20E3)mne).

Other courts have done the sansee, e.g Bethea v. City of New Yqrko. 11CV-
2347, 2014 WL 2616897, at *10 (E.D.N.Y. June 12, 2@#his Circuit, and its district courts,
has held that identical standards apply to state law discrimination and harasisines and to
claims lrought under Title VIl."(addressinginter alia, claim for retaliatiol); Leacock v.
Nassau Health Care CorpNo. 08€CV-2401, 2013 WL 4899723, at *9 n.4 (E.D.N.Y. Sept. 11,
2013) (continuing to construe the NYSHRL retaliation standard as requiringnhieeetaments
as Title VII afterNassaj; Brown v. City of New YoriNo. 11CV-2915, 2013 WL 3789091,
at*19 (S.D.N.Y. July 19, 2013) (reviewing the but-for causation requirement for Title VII
retaliation articulated ilNassarand stating that the plaintiff's “retatian claim under the
NYSHRL is analytically identical tberclaims brought under Title V1 alteration, citatiorand
internal quotation marksmitted)). Thus, the jury verdict under the NYSHRL canhet
sustained based on the instruction given to thegttyal.

ii. NYCHRL claim

The provisions of the NYCHRL must “be construed liberally for the accomplishment of
the uniquely broad and remedial purposes thereof, regardless of whetherdetal York
State civiland human rights laws, including those laws with provisions comparably-worded to
provisions of thigitle have been so construédviihalik v. Credit Agricole Cheuvreux N. Am.,
Inc., 715 F.3d 102, 109 (2d Cir. 2013) (quotingr®C. Local L. 85(“The Restoation Act') § 1).
Although neither the Second Circuit nor the New York Court of Appeals has directlsekdre

whether the standard for establishing a claim of retaliation pursuant ttiIRY@as been

10



changed byassar severaNew York State Supreme Coukppellate Division and district
courts, including this Court, have found that MéeCHRL standard &s not been changég
Nassar SeeCalhoun v. Cnty. of Herkime®80 N.Y.S.2d 664, 667—68 (App. Div. 2014)ating
plaintiff's burden of establishing causation in retaliation claim by showiaiy‘the defendant
was motivated at least in part by an impermisgitdgive”); Brightman v. Prison Health Serv.,
Inc., 970 N.Y.S.2d 789, 792 (App. Div. 2013ame)Joseph--- F. Supp. 2a&t---, 2014 WL
1199578, at * 1&*the but-for causation standard establishddassarshould not be applied to
NYCHRL claims”); Taylor v. Seamen’s Soc. For Childré¥o. 12CV-3713, 2013 WL
6633166, at *23 (S.D.N.Y. Dec. 17, 20430 he ‘but for’ causation standard froNassar
applies to [plaintiff's]Title VIl and NYSHRL retaliation claim, but not to her retaliation claim
under the NYCHRL); Weber 973 F. Supp. 2d at 278dting that, to prevail on a retaliation
claim under the NYCHRL,[4] plaintiff must still establish that there was a causal connection
between his pretcted activity and the employsrsubsequent action, and must show that a
defendant legitimate reason for his termination was pretextuanotivated at least ipart by
an impermissible motive(quoting Brightman 970 N.Y.S.2d at 792)Russe972 F. Supp. 2dt
456 (“Since ‘the NYCHRL has been amended to abolish the parallelism between thélRLYC
andfederal and state andiscrimination law,and is interpreted according to its own rules of
construction, the Court does not apply Messarbut-for causation standard Rdaintiff’s
NYCHRL retaliation claint. (quotingNoel v. BN¥Mellon Corp, 514 F. App’x 9, 11 (2d Cir.
2013)));EEOCVv. Bloomberg L.R967 F. Supp. 2d 816, 851 (S.D.N.Y. 20¢3V] nder the
NYCHRL, a jury could conclude that [defendantsitburst was at least partially motivated by

the ongoing lawsuit against [defendant] in whiglaintiff] was involved).
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In sum, theCourt’s findingsin other casesas well as the prevailing findings of other
courts, ishat thestandard for showing causation for a retaliation claim uN¥&HRL has not
been changed Wyassar Because this standard only requires a jury to find that retaliation was a
motivating factor in Plaintiff's terminatiorefendant cannot show that the Court’s charge to the
jury with respect to Plaintiffs NYCHRL retaliation claimas erroneousTherebrethe Court
cannot concludéatthe jury “reached a seriously erroneous resultthat there was agrror in
the jury instructiongs toPlaintif’'s NYCHRL claim. SeeSnydey 486 F. App’xat 177.

The Court adheres to its previous rulthgtNassarapplies retroactively to Plaintiff’s
Title VIl claim. The Court also finds thatassarapplies retroactively to Plaintiff's NYSHRL
claim. UnderNassar the Court’s “motivatingactor” instructionto the jury as to Plaintiff's
Title VIl and NYSHRLclaims wascontrary to the current lanHowever, he Court’sinstruction
to the jury with respect to Plaintiffs NYCHRL retaliation clamas not erroneous. Defendant’s
motion for a newirial as to Plaintiffs NYCHRL claim isherefore denied.

Subsequent to trial, Plaintiff moved for reinstatement, back pay and past pension
contributions. (Docket Entry No. 47, Plaintiff's Memorandum of Law in Support of Past-
Motion (“PIl. Post-Trial Mem.”).) Because the Court previously granted Deafargdmotion for
a new trial, it denie®laintiff's motion for postrial equitable relief, attorey’s fees and cosés
moot. The Coursua sponteeconsider®laintiff’s motionin light of its decision as to Plaintiff's
NYCHRL claimand addresses each oaiRliff's requests below.

d. Plaintiff's request for reinstatement

Plaintiff argueghat heis entitled to reinstatement. (PIl. Pdsial Mem. 1-2.) Plaintiff
concedes that if he is reinstated, he would not be entitled to judgment on the jurgoawar
front pay. (Pl. Postrial Mem2 n.1.) Defendant opposd3aintiff's motion for reinstatement

on the ground that Plaintiff waived his right to seek reinstatemefif)ibgiling to include the

12



request for reinstatement in the pried order and (2)eleding the remedy of front pay and
advocating prior to trial that this remedy be decided by the jury. (Docket Ratry3,
Defendant’'s Memorandum of Law in Opposition to Post-Trial Motion (“Def. Paat-Opp’n
Mem.”) 1-3.) Defendant also argues that N&werk courts disfavor equitable relief where
damages are an adequate remedy, (Def. Letter dated April 18, 2014, Docketdridy &t 2),
andatoral argument asserted that it appears that no court has awarded reinstatderddewn
York City Human Rigks Law

i.  Plaintiff has not waived his right to seek reinstatement by failing to
include it in the pre-trial order

Defendant argues that Plaintiff waived his right to seek reinstatementiby fa
include this form of relief in the pre-trial order, doygfailing to submit to the Court “a detailed
statement regarding damages and other relief sought,” as required by the i@dwitdual
Rules. (Def. Post-Trial Opp’n Mem. 23 Plaintiff sought reinstatement in his Complaint,
(Compl., Docket Entry No. 1 at 7), but did not raise the issue of reinstatement until during the
trial, (seeTrial Tr. 304:14-307:9).

As an initial matter, Rule 54(c) of the Federal Rules of Civil Procedure pravides
“[e]very. . .final judgmentother than a default judgm@rshould grant the relief to which each
party is entitled, even if the party has not deneahtthat relief in its pleadings,” suggesting that
the Court is not bound by the parties’ pleadings in determining what relief to awaartfipl
Fed. R. Civ. P. 5¢); Pridgen v. Andreseri13 F.3d 1230 (2d Cir. 1997) (observing that the
plaintiffs “correctly note thaFed.R. Civ. P. 54(c) authorizes a court to grant full relief, even if
that relief isnot requested in the complaint®eealsoRocket Jewelry Boxnc. v. Quality Il
Packaging, Ltd.90 F. App’x 543, 547 (Fed. Cir. 200&)P]ursuant to Rule 54(c) of the ¢eral

Rules of Civil Procedure ‘every final judgment shall grant the relief tolwtie party in whose

13



favor it is rendered is entitledyenif the party has not demanded such relief in the pgarty’
pleadings Thus, whether or ndthe plaintiff] had specifically requested[ih the joint pretrial
order] the district court could grant the proper relief, including prejudgment sttenel a
permanent injunction.” (quotinged.R. Civ. P. 54(c)).

Furthermore, Rule 16) of the Federal Rules of Civil Procedure provides that a court
may modify a final pretrial orderSeeFed. R. Civ. P. 1@) (“The court may modify the order
issued after arial pretrial conference only to prevent manifest injusticeThe Second Circuit
has noted that pretrial order is not “Begal straitjacket binding the parties and court to an
unwavering course at trial,” and that “district courts have consideredaietion in the
management of trials, and this necessarily includes a certain amounuailatitdeviate from
the terms of a pretrial orderMogan v. Novartis Pharm. Corpd94 F. App’x 132, 134 (2d Cir.
2012)(alteration omitted) (quotiniylanley v.AmBase Corp.337 F.3d 237, 249 (2d Cir. 20023)
Factors a aurt must consider in deciding whether to modify a pretrial order include:

(1) the prejudice or surprise in fact to the opposing party; (2) the
ability of the party to cure the prejudice; (3)etrextent of
disruption of the orderly and efficient trial of the case; and (4) the
bad faith or willfulness of the necompliant party. Prejudice to
the party seeking amendment or modification of the order is also

relevant, as a trial court should not refuse to modify atrak
order where manifest injustice will result.

Hogan 494 F. App’x at 134 (quotingotthast v. Metro-N. R.R. Gal00 F.3d 143, 153 (2d Cir.
2005).

As the Court noted during tridPlaintiff’'s eleventhhour renewal of the requdsir
reinstatement as a form of relief is “equitable in nature and . . . an applit@iovould have to

be made to the Court,” (Trial Tr. 307:8-f)erefore there was no prejudice to Defendant as

14



Defendant did not have to address the issue aftifle application did not disrupt the “orderly
and efficient trial of the case,” as the issue was raised and addressed solglgaioquy.
Moreover, Defendant has had an opportunitiutly brief its opposition tdPlaintiff’'s request for
reinstatementBecause Plaintiff included reinstatement as a requested form dimdhe
Complaint, raised the issue at trial, there was no prejudibefendantat trial, therelief is
equitable in nature, arttle partiedully briefedthe issughrough postrial motions, Plaintiff did

not waive his right to seek reinstatement by failing to include it in the joirttipt@rderunder
these circumstance$eeRocket Jewelry Bo®0 F. Appk at547 (“Rocket’s failure to request a
permanent injunction ahprejudgment interest in the Joint Pretrial Order did not constitute a
waiver of those claimsTo begin with, Rocket sought a permanent injunction in its amended
complaint . . .”); W.R. Huff Asset Mgmt. Co., L.L.C. v. William Soroka 1989 /TNest04CV-
3093, 2009 WL 2436692, at *3 (D.N.J. Aug. 6, 200Wor does the absence of a specific claim
in the pretrial order bar defendants from obtaining prejudgment intgrésinone v. Frederic

R. Harris, Inc, 941 F. Supp. 403, 413 (S.D.N.Y. 199&jecing defendant’s argument that
punitive damages should not be awarded because it was not included in a pretrial order where
“[t] he plaintiff included in the complaint a demand for punitive damagethe. defendant was
fully prepared to litigate punitivdamages at trial and was not preged! by being required to do
s0.”); accordPayne v. Univ. of S. Mississippio. 12-CV-41, 2014 WL 1355449, at *2 (S.D.
Miss. Apr. 7, 2014}"Plaintiff now desires reinstatement to his position. Defendants argue that

no such claim is properly before the Court because Plaintiff failed to plead it, aie not

2 Although the failure to include the request in the pre-trial order led to somessurpri
during trial, the request was included in Plaintiff's Complaint and therefdenBant had notice
that this relief was sought by Plaintiff.
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cited any autority holding that a plaintifé failure to specifically request the remedy of
reinstatement precludes its awarn@iting Fed. R. Civ. P. 54(c))).

il.  Submission of front pay claim to jury does not preclude reinstatement

Defendant argues that by advocating prior to trial that back pay and frobé pkecided
by the jury ather than by the Court sitting in equity, Plaintiff waived his right to seek
reinstatemensubsequent to trialDef. PostTrial Opp’n Mem. 1-3.)Plaintiff argues that
submitting the front pay issue to the jury did not divest the Court of its power to gustabés)
relief under the NYCHRL. (PIl. Letter dated April 18, 2014 atRlaintiff cites to New York

City Administrative Code 8-802 in support of his argument that injunctive relief is available

under the NYCHRL® (Pl. Reply 2.)Plaintiff further argues that because under the NYCHRL
the question of front pag a questio that must be decided by the jury, if Plaintiff had not
submitted this question to the jury and the Court determined, subsequent to trial, that
reinstatement was not warranted, Plaintiff would have been left without ayerfdLetter
dated April 18, 2014 at 12.)

Defendant argues thtte Court should decide this issue consistent Baian v. Sun
Co., Inc, No. 88CV-2085, 1990 WL 106581, at *2 (E.D. Pa. July 25, 1990), and find that
“having gambled on a large front pay award from the jury, . . . [Plaintiff] shouldurelfto have
knowingly and deliberately waived his right to” seek equitable intervention fier@ourt.

(Def. PostTrial Opp’n Mem. 3.)In Beilan the Court determined prior to trial that reinstatement

3 Section 8502 of the New York City Administrative Code provides that “any person
claiming to be aggrieved by an unlawful discriminatory practice asatefn chapter one of this
title . . . shall have a cause of action in any court of competent jurisdiction for damages,
including punitive damages, and for injunctive relief and such o#imeedies as may be
appropriate . . ..” N.Y.C. Admin. Code § 8-502.
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was not a feasible option, and, therefore, “instructed the jury on theaddteemedy of front pay
damages.”Beilan, 1990 WL 106581, at *2. The court thexjected theplaintiff's postirial
argument that he was entitled to reinstatement, after the jury’s determithatigriainiff was
not entitled taanyfront pay damags

Here, o determinatiorwas madehat Plaintiff was not entitled to reinstatement, but
when the issuwvas raised dung a colloquy at trialthe Court noted thaeinstatement was “not
a relief that the jurgan grant your client. . . . [l]t is egalile in nature and &'an application
that would have to be made to the Court.” (Trial Tr. 307:6-9.) Defendant did eot tabfhis
ruling. The jury also awarded Plaintiff front pay, in contrast to the juBeifan Because the
jury awarded Plaintiff front pay in this cassd because front pay and reinstatement can be
considered equivalent ways to make a plaintiff whole, the Court retains idisd¢cebrder
reinstatement, as an alternativehat frort pay award Cf. Pollard v. E.I. du Pont de Nemours
& Co., 532 U.S. 843, 846 (2001)Kk] ront pay is simply money awarded for lost compensation
during the period between judgment and reinstatement or in lieu of reinstate(AdEA
claim); Bergerson v. N.Y.®ffice of Mental Health, Cent. New York Psychiatric @62 F.3d
277, 287-88 (2d Cir. 2011)An award of front pay is an alternative to reatstment where
reinstatement ignappropriate;” (quotingReed v. A.W. Lawrence & C85 F.3d 1170, 1182
(2d Cir.1996)(ADEA claim); Boodram v. Brooklyn Developmental C#73 N.Y.S.2d 817, 828
(Sup. Ct. 2003f“In cases in which reinstatement is not viahle, courts have awarded front
pay as a substitute for reinstatement.” (quoBRdard, 532 U.S. at 846)) (NYSHRL claim). In

light of the jury’s verdict awarding Plaintiff front pay damages, Plaintgtismission of the
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front pay damages to the jury did not waive Plaintiff's right to subsequently sastatement
from the Courf'

ii. Plaintiff is not entitled to reinstatement

Although it is not clear whethéine Court can award reinstatemantler the NYCHRL

where a jury awarded front pay, the Court need not decide the issue becauseyenare

Plaintiff is not entitled to reinstatementDefendant opposes reinstatement, arguing that because

* Defendant also cite® Price v. Marshall Erdman & Associates, In866 F.2d 320 (7th
Cir. 1992) andsreenbaum v. Svenska Handelsbanken, R70. F. Supp. 973 (S.D.N.Y. 1997)
modified on reconsideratior26 F. Supp. 2d 649 (S.D.N.Y. 1998) in support of its argument that
Plaintiff elected the remedy of front pay and therefore cannot seek teinstd. (Def. Post-
Trial Opp’'n Mem. 4) In Price, the Seventh Circuitoted thatf a plaintiff's “disinclination to
return to working for his employer . . . is rational and sincere (rather than a manegeéefrant
pay), it is a good reason for allowing the employee to elect his alternatnazly offront pay’
Price, 966F.2d at325. Price only stands for the principt@dat a gaintiff is entitled to front pay
in lieu of reinstatement, not that he was required to elect the remedy oftesmestaprior to
trial. In Greenbaumthe court noted thdlaintiff did not pursue reinstatement until the jury
declined to award her front pay, but tleaid accepted Plaintiff's argument thauth was the
proper course of action because reinstatement is an equitable remedy thadriy petken up by
the Court postrial.” Greenbaum979 F. Supp. at 987. ThuSreenbaunactually undermines
Defendant’s position.

> At oral argument Defendant suggested that the NYCHRL does not authorize the Court
to provide reinstatement, citing the absence of case law documenting the athésdarfn of
equitable relief pursuant to the NYCHRL. Plaintiff responded by noting tisafiaitt is merely
an artifice of the fact that, under state law, when both legal and equitable aftaicmmbined in
one action, the entire action is treated as an equitable one, and typically suitmaifiedge as
the trier of fact rather than to a jury. The Court notes that the NYCHRL emptveer
Commission on Human Righ€Commission”)to order the hiring, reinstaément or upgrading
of employees” upon finding that a respondent has engaged in an unlawful discriminatory
practice N.Y.C Admin Code § 8-120, and that numerous decisions by the Commission have
done precisely thisee, e.gJaggi v. N.Y.C. Police Dep’©ATH Ind.No. 1498/032004 WL
5137598, at *N.Y.C. Com.Hum. Rts.June 29, 2004 Mittleman v. Pace UniyNo.
EM7102287DE 1991 WL 790580, at *20\.Y.C. Com.Hum.Rts.Mar. 29, 1991)
(“Reinstatement is a proper remedy to make a complainant whole where, as hexquéstdr
and circumstances warrant it.” (citifganks v. Bowman Transp. Cd24 U.S. 747 (197¥) cf.
Manning v. Healthfirst LLCOATH Ind. No. 462/05, 2006 WL 4680497, at *2 (N.Y.C. Com.
Hum. Rts. May 2006) (declining to order reinstatement as petitioner “would be umable t
perform the duties of the position at her current level of disability”).
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Plaintiff made a false report and deliberately altexetbcument on the job, reinstatement is not
an appropriate remedy, particularly where the jury has calculated and made an dveantopaly
damages. Def. Post-Trial Opp’'n Mem. 5-7.) Defendant points to the testimony of two
witnesses at trial who testified about the harm caused by Plaiatlfftgedfabrication of
evidence ad false statments. Id. at6.) Plaintiff acknowledges that “[tjhevo most common
reasons to deny reinstatement is where there is too much animosity betweehab®pahere
the position no longer exists,” bstiates that “[n]either situation presents itself in this case.” (Pl.
PostTrial Mem. 2.) Plaintiff arguethat “[r]einstatement should be denied only [for] ‘reasons
which, if applied generally, would not frustrate the central statutory purposeaditating
discrimination throughout the economy and making persons whole for injuries suffeneghthr
past disamination.” (Id. (citing Greenbaum v. Svenska Handelsbanken, R79. F. Supp.
973, 987 (S.D.N.Y. 1997modified on other groundsn reconsideration26 F. Supp. 2d 649
(S.D.N.Y. 1998)).)

Plaintiff is correct that reinstatement is a preferred remedy in employmeniniition
cases.SeeSerricchio v. Wachovia Sec. LL658 F.3d 169, 193 (2d Cir. 201)O]ur Circuit
favorsreinstatemends a remedy in employment cases genetgliReiter v. MTAN.Y.C.Transit

Auth, 457 F.3d 224, 230 (2d Cir. 2006) (observing that “[ulnder Title VII, the best choice is to

Defendant also asserts that “in theecapublic employment, . . . a wrongfully
discharged employee is generally restricted to a N.Y. C.P.L.R. Ai&lproceding as the sole
vehicle for seeking reinstatement to his or her position,” (Def. Letter dgged 8, 2014 at 1
(citing Finley v. Giacobbg79 F.3d 1285, 1291 (2d Cir. 1996)), and that the equitable remedy of
reinstatement is disfavored by New York courts where a remedy at law, ofesnsmadequate
to make a plaintiff whole,d. at 2 (citingZahler v. Niagara Cnty. Chapter of the N.Y.S. Ass'n for
Retarded Children, Inc491 N.Y.S.2d 880 (App. Div. 1985))The cases relied on by Defendant
involvedbreach of contract claims, which is ribé claimbefore the CourtDefendant’s
reliance on case law limiting specific performance in the context of breach addaari&ims is
inapposite here, where the remedy of reinstatemsemt equitable remedyesigned to redress
statutorilyproscribed discrimination rather than a breach of conttach.
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reinstate the plaintiff, because this accomplishes the dual goals of providiegumale relief
for a prevailing plaintiff and deterring future unlawful condic€Claudiov. Mattituck
Cutchogue Union Free Sch. Didilo. 09CV-5251, 2014 WL 1514235, at *3 (E.D.N.Y. Apr.
16, 2014)“reinstatemenis the preferred remedy for employment discriminadion

However courts are hesitant to order reinstatement under certetmstances,
including “where there is animosity bed@n an employer and an employeBergerson 652
F.3dat287-88 see alsdBanks v. Travelers Gq 180 F.3d 358, 364 (2d Cir. 1999We have
recognized . .that reinstatement is not always feasiloleinstance . . because animosity may
impede the resumption of a reasonable employer-employee relationdirsch v. Fleet St.,
Ltd., 148 F.3d 149, 168-69 (2d Cir. 1998Although the ADEA allows the court, in its
discretion, to order reinstatement, which can servedstablish therppr employment
relationship . . and at the same time assure the plaintiff of employmenbfree
discrimination. . .,the court may find that relief inappropriate if ‘the emplegarployee
relationship mg have been irreparably damaggduoting Padilla v. Metro—North Commuter
R.R, 92 F.3d 117, 125 (2d Cir. 1996)%hou v. State Univ. of New York Inst. of Teblo. 08-
CV-0444, 2014 WL 897042, at *13 (N.D.N.Y. Mar. 6, 201dénying reinstatement wheiater
alia, “[o]n Plaintiff's part there is clear antipathy toward Defendant Langd@m8enbaum979
F. Supp. at 987 (denying reinstatement whiatey alia, “there was ample evidence adduced at
trial that the rancor between plaint#hd her superiors in daidants enploy far predated this
action”).

A plaintiff's violation of company policyan be a reason for denying reinstatem&ete
Zhou 2014 WL 897042at *13 (denying reinstatement wherater alia, “employees testified to

their belief that Plainti provided fraudulent information to [defendant], either during the hiring
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process or during the conttarenewal application procé¥sPicinich v. United Parcel Sery.
No. 01-CV-01868, 2005 WL 354257ht*27 (N.D.N.Y. Dec. 23, 2005)denying reinstatement
where plaintiff made secret tape recordings of conversations with defanelaployees, “threw
[an] accommodations checklist form across the table,” to one of defendant’s easplarye
“pushed pas|t] another employgeaff'd in relevant part 236 F. App’x 663 (2d Cir. 2007).

Here Defendant presented evideratdrial that Plaintiff was terminated because he lied
during an investigation and becausealbgberately altered a documer(§eeTrial Tr. 474:18—
477:20.) David Fanctesini, the senior director of labor relations, describedcharge leading
to Plaintiff's termination, the making offalse reportwhich included Plaintiff’s initially falsely
stating the date on which he provided the document with the swastika superimposed on it to his
supervisoras constituting breach of trust(Trial Tr. 123:7-10; 124:23-25; 182:4}6
Franchesini explained that this condwetsconsidered unacceptable in an agency that owes a
duty to the public, and that the false statements mgadaintiff during the investigation
impaired his credibility in the eyes of management. (Trial Tr. }15'8:3; 184:19-21.) Robert
Bruno, a deputy general manager, describedniseepresentatioaf a document as a “very
seriaus offense within thEMT A],” and explained that his previously good perception of Plaintiff
had changed as a result of this incident, because, “within our organization, we havestoldk of

on truth in reporting.”(Trial Tr. 444:23-25; 452:20-2}4.Under these circumstancdbe jury’s

award of front pays the appropriate remegyThe Court awards $106,000 in front pay based on

the jury’s verdict.

® Plaintiff argued at oral argument that there is little evidence of animosity between
Plaintiff and the MTA, and that, as a practical matter, all of theagers involved with the
events leading to Plaintiff’'s termination are “gone,” and a new set of manageow working
there. Defendant responded by noting that Robert Bruno, the assistant GemaigeiMd the
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e. Backpay
i.  Plaintiff's request to modify back pay

Subsequent to triaRlaintiff movedthe Court taexercisdts equitable disationunder
Title VII, to modify thejury’s award of$252,300 irbackpay and increase b $290,859. (PI.
PostTrial Mem. 4.) However the jury’s verdicis only validas to Plaintiff's NYCHRL claim,
and Plaintiffconceded that “the jury’s verdict asdamages was advisory only with respect to
Title VII,” and not to the NYCHRL. (Pl. Post-Trial Mem. 5l light of the wellestablished
principle that back pay, like all money damages, is considered a legal remedynder the
NYSHRL, the Courtreas back payas aegal remedy unddhe paralleNYCHRL. Cf.
Chisholm v. Mem’l SloaKettering Cancer Ctr.824 F. Supp. 2d 573, 576 (S.D.N.Y. 2011)
(“[A] ny form of money damages .is.a legal remedy to be decided by the jury under the
NYSHRL.”); Thomas v. iStar Fin., Inc508 F. Supp. 2d 252, 258 (S.D.N.Y. 2007) (noting that,
while it was no clear whether the NYCHRL treated front pay as a legal or equitable retitedy,
would be difficult to reconcile a state law treating a remedy that derwesthe state
constitution (trial by jury) as legal and a city law in that state treating that samgyreme
addressing the saunlawful conduct as equitableShannon v. Fireman’s Fund Ins. Ct36

F. Supp. 2d 225, 228 (S.D.N.Y. 20qQ1New York courts have ruled that all money damage

facility who testified at trial, is stiemployed by MTA Bus, and that he was the individual who
testified that he could never trust PlaintiBecause Plaintiff's termination involved a violation
of institutional policyand was considered by Defendant to be a breach aofttiadact that
paticular managers may no longer be employed at the facility, or that there igleaavof
animosity betwen any specific individuals @snot negate the reasons weighing against
reinstatementSee Shorter v. Hartford Fin. Servs. Grp., Jido. 03CV-0149, 2005 WL
2234507, at *2 (D. Conn. May 31, 20Q8Eenying reinstatement and noting that “[i]t is clear to
the Court that, though Plaintiff was liked and respected in his unit, corporate manmdigem
negative feelings about Plaintiff and this case wauddite an untenable relationship were he to
returri’), supplementedNo. 03CV-0149, 2005 WL 2231599 (D. Conn. July 15, 2005)
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awards under the NYSHRL are legal remedi@sting Tyler v. Bethlehem Steel Carp58 F.2d
1176, 1189 (2d Cir. 1992) amdurphy v. American Home Prods. Carp27 N.Y.S.2d 1, 2
(1988))) see also Song v. Ives Labs., Ji857 F.2d 1041, 1047 (2d Cir. 1992B] ecause
Executive Law § 296 permits the recovery of monetary damages, claims maderah éedrt
under this provision are characterized as legal in n&ur€he Court declines to disturb theyju
verdict awardindPlaintiff backpay in the amount of $252,300.

ii. Defendant’s request for an offsebf back pay award

Defendant argues thtte Court shouldftsetthe back pay awaroy the amount of
$18,630 inunemployment benefits received by PlaintifiDef. PostTrial Opp’n Mem. 9 (citing
Trial Tr. 387—-89); Def. Letter dated July 25, 2014, Docket Entry No. & laintiff argues that
the court should apply the collateral source rule and decline to offset the backgpdyaawl
contends that Defendant has not adequately substantiated its request for anR¥ffsette(
dated July 25, 2014, Docket Entry No. 68, 1-2.)

Many courts addressing the award of backipamployment discrimination claims
apply tre collateral source ruk® denydefendants’ requests tofeét plaintiffs’ recovery of
damages from an employiey the amount of unemployment benefiggeived by plaintiffs after
their termination” SeeClark v. Gotham Lasik, PLLGNo. 11€V-01307, 2013 WL 443722@t
*5 (S.D.N.Y. Aug. 20, 2013) (“While [the plaintiff] earned $14,750.00 in unemployment
benefits, deduction of this amount is not warrantédting Becerril v. E. Bronx NAACP Child

Dev. Ctr, No. 08CV-10283, 2009 WL 2611950, at *4 (S.D.N.Y. Aug. 18, 2008port and

’ The collateral source rule provides that a tortfeasor is not entitled to rieslliability
to an injured plaintiff by amamount paid by “collateral” sourceSee Oden v. Chemung Cnty.
Indus. Dev. Agenc¢y7 N.Y.2d 81, 85 (1995) (“Under traditional commlam+ principles, a
personal injury award may not be reduced or offset by the amount of any compensattmn tha
injured person may receive from a source other than the tortfeasor.”).
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recommendation adopteio. 08CV-10283, 2009 WL 2972992 (S.D.N.Y. Sept. 17, 2009) and
Shannon136 F. Supp. 2d at 2B2Siracuse v. Program for the Dev. of Human Potenhial.
07-CV-2205, 2012 WL 1624291, at *15 (E.D.N.Y. Apr. 30, 2012) (etsamg discretion “in
favor of plaintiff and declin[ing] to impose an offset [to plaintiff's back pay avmsrthe amount
received in disability benefits] that would merely reduce the amount that theyemis
required to pay for its unlawful conduct, resulting in a windfall for the very fautyd
responsible for plaintiff's damages.Norris v.N.Y.C.Coll. of Tech.No. 07CV-853, 2009 WL
3841970, at *1 (E.D.N.Y. Nov. 18, 2009) (“[DJistrict courts of this circuit have generally
declined to make theeduction [of Title VII benefits from a back pay award] by invoking the
collateral source rule.”Becerril, 2009 WL 2611950, at *4 (“Since the [defendant] terminated
[the plaintiff's] employment wrongfully, it should not receive the benefit of ighe paintiff's
unemployment compensation deducted from her total back pay aweeddjt and
recommendation adopteiNo. 08CV-10283, 2009 WL 2972992 (S.D.N.Y. Sept. 17, 2009);
Shannon136 F. Supp. 2dt 232 (“A majority of the courts in this circuit have relied on th[e
reasoning oPromise] in not deducting unemployment benefits from back pay awardeé)
alsoPromisel v. First Am. Artificial Flowers, Inc943 F.2d 251, 258 (2d Cir. 1991) (noting that
“[w]hile collateral source payments do represent an additional benefit to the plaintiéfs . . . °
between the employer, whose action caused the discharge, and the employee, wh@may ha
experienced other noncompensable losses, it is fitting that the burden be placed on the
employer™ (alteration omitted) (quotingaxfield v.Sinclair Int’'l,766 F.2d 788, 795 (3d Cir.
1985))).

The collateral source rule “is based on the reality that benefits paid by pdhiyd— a

collateral source— will amount to a windfall fo the plaintiff if they are not deducted, and for
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the defendant if they are deductedNbrris, 2009 WL 3841970, at *)eealsoShannon136 F.
Supp. 2d at 232 (“[B]ecause unemployment benefits are paid by a state agesictheat by
[defendantldirectly, either[plaintiff] or [defendantwill receive this ‘windfall’ no matter how

the benefits are treated. . [F]airness dictates that the ‘windfall’ be awarded to the victim of the
discriminationrather than the perpetrator.”). Thud)ere the paymemtf unemployment

benefitsis not from a “collateral” source such as a state unemployment insurance fund, but
instead is paid directly (or “effestely”) by the employer itselseveralcourts have declined to
apply the collateral source rul&eeStratton v. Dep’t for the Aging for City of New Y,09R2 F.
Supp. 857, 866 (S.D.N.Y. 1996) (“The ‘collateral source rule’ does not apply here because the
City of New York is the entity which effectively pays Plaintiff's undayment
compensation.’)Williamsv. Sec’y of Nayy853 F. Supp. 66, 72 (E.D.N.Y. 1994) (“The source

of federal employees’ unemployment compensation is not collateral, but\affecsi the federal
employer.”);8 see als&EOCVv. Yellow Freight Sys., IndNo. 98CV-2270, 2001 WL 1568322,

at *2 (S.D.N.Y. Dec. 6, 2001(permitting defendant to introduce evidence at trial establishing its
entitlement to an offset of back pay where the defendant had paid benefity tiréged plaintiff

(citing Stratton 922 F. Supp. at 868Villiams 853 F. Supp. at 72 amdicLean v. Runyqr222

® In both Stratton v. Department for the Aging for City of New Y8& F. Supp. 857,
866 (S.D.N.Y. 1996andWilliams v. &cretary of Navy853 F. Supp. 66, 72 (E.D.N.Y. 1994),
the employeswere public entitieshatwere not selinsured, but rathéeffectively” paid an
employee’sunemployment compsation by reimbursing the state or federamploymat fund
that paid the plainti® unemployment compensation. The principle underlyingdloases is
that, where the payment of a plaintiff's unemployment benefits was “eféctimade by the
defendant, such benefits are not collateral to the defendant and thus not subject taténal col
source rule.See Stratton©922 F. Supp. at 8G6The ‘collateral source rul@loes not apply here
because the City of New York is the entity which effectively pays Piggninemployment
compensatiori); Williams 853 F. Suppat 72 (noting that the collateral source ruls hot
appropriate here.. . The source of federal employeesiemployment compensation is not
collateral, but effectively is the federal employr.
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F.3d 1150, 1155-56 (9th Cir. 2000j. Norris v. New York City Coll. of TeghiNo. 07CV-853,

2009 WL 3841970, at *1-2 (E.D.N.Y. Nov. 18, 2009) (noting thia¢ ‘fationale for the

collateral source rule disappearsen the employer itself is the source of the berefthat is,

where the source olie benefit is not ‘collateral,” but finding that the defendant was not the

“source of the benefit'nithat casedjtation and internal quotation marks omibiedill v.

Airborne Freight Corp.No. 97CV-7098, 2003 WL 366641, at *2 n.3 (E.D.N.Y. Feb. 20, 2003)

(applying collateral source rule to deny a deduction of unemployment bdnégfiisting that the

Court’s “decision regarding whether to deduct unemployment benefits from an award of back

pay may have been different had the defendant been an entity, such as a public agendy, that ha

effectively paid the benefit directly to the plaintifféquoting Williams, 853 F. Suppat 72)).
Defendantas provided documentation establishing that, while the New York State

Department of Labor provided unemployment benefits directly to Plaidefendants

reimbursed the Department of Labor in full for these paymgem&ef. Letter dated July 25,

2014 at 1; Declaration of Marlene Masiello (“Masiello Decl.”), Docket ENiny 67, | 2.)

Thus, like the defendants 8trattonandWilliams, Defendant has “effectively” paid Plaintiff's

unemployment benefits by reimbursing the state unemployment fund for the total amount of

unemployment benefits paid to PlaintiffeeStratton 922 F. Suppat 866 (“Plaintiff's

unemployment benefits were paid directly to her by the New York State Depadi_abor.

However, the City of New York elects under New York Labor Law 88 565.4 and 565.5 to make

° Defendant also submits a declaration from Robert Finnegan, the Senior Director of
Labor Relations for MTA Bus Company, statingtlaintiff “received 46 weeks of
unemployment benefits following his termination from MTA bus, at a rate of $405 p&r"ve
Declaration of Robert Finnegan in Opposition to Plaintiff’'s Motion for Host- Relief
(“Finnegan Decl.”) Docket Entry No. 5471 2-3.)
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payments for the unemployment compensation claims paid out to its former ersplayeer

than making contributions to the state unemployment insurance fund. The City is thus
effectively esponsible for paying Plaintiéfunemployment benefity; Williams 853 F. Supp.
at72 (“Pursuant to 5 U.S.C. § 8509 the Navy Exchange reimburses the Federal Employees
Compensation Account in an amount equal to unemployment compensation paid to its
employees.The source of federal goltoyees unemployment compensation is not collateral, but
effectively is the federal employer.”?.

Plaintiff argues that the district court cases that deduct unemployment benefgs in th
manner “elevate form over substance,” and that the Second Circuit has never held that
unemployment benefits must be deducted in situations such as this one, although it has held t
whether to deduct for unemployment benefits is within the Court’s discretidrie{fer dated
July 25, 2014 at Ic{ting Dailey v. Societe General@08 F.3d 451, 461 (2d Cir. 19937)

Plaintiff argues thainemployment benefits atkke any other fringe benefit, earned by the
employee and is part of the total employee compensation, even though it is paid by the
employer.” (d.) Plaintiff notes that the New York State Department of Labor provides

government employers with the option to either reimburse the state for bertefittygraid to

former employees (the “benefits reimbursement method”), or to pay on #&trabldontribution

19 pefendant also citeSimmons v. N.Y.Qransit Authority No. CV-02-1575, 2008 WL
630056, at *1 (E.D.N.Y. Mar. 5, 2008), butdimmonghe court appeared to be summarizing a
stipulation between the partieather than making @eterminatiorthat unemployment benefits
should be deductedseeSimmons2008 WL 630056, at *1 After the jury reached a verdict in
favor of plaintiff, the parties entered into a stipulation in connection with the pensaralkk
lost wages for the ped January 16, 2001 through March 22, 2003. Gross wages in the amount
of $97,099 are due to SimmonBension benefits will be calculated by the New York City
Employee Retirement System and pension contributions will be deducted from théogtos
wages of $97,099. The gross wages are to be reduced by the $28,350 in unemployment
compensation that Simmons received for a net back pay loss of $68,749.”)
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basis. [d. at 2 (citing New York State Department of Lall®denefit Reimbursemerdecember
2013, annexed to PI. Letter dated July 25, 2014 as EBvalldble at
https://labor.ny.gov/formsdocs/ui/IA318.13.pdf).) Plaintiff contends tieggdless of what
method Defendant chose to fund its unemployment obligatioegherthe kenefits
reimbursement methaat a “contribution method” —the benefits were coming from a collateral
source, the state Department of Labor, ianglillogical to prohbit those employers who choose
the contribution method to deduct unemployment benefits under the collateral soeireéniiel
permitting those employers who choose the benefits reimbursement method to Ido &ol-(
2.)

The Court is not persuaded Blaintiff's argument that the collateral source rule should
be applied here because there i€nuxial difference between an employer vadhooses the

reimbursement method and an employer who chooses a contribution method to meet their

unemployment obligation]sl. Because Defendants have “effectively” paid Plaintiff's

1 The rationale underlying the application of the collateral source ruleata
defendant found liable for an unlawful employment practice should not be permitesgta r
windfall by allowing payments from a collateral source to reduce its own liab#ity not
implicated through the benefits reimbursement method in the same way that it is #arough
contribution method. According to the NewrKdtate Department of Labor ebefit
reimbursement explanation submitted by Plaintiff, the traditional contribution method is
analogous to an insurance scheme, in which an employer pays a fixed perceitsage of
employees’ qualifying salaries into the state fund each year. Althougbnir@ution rate
reflects “the employer’s experience in the unemployment insurance system, gt a
contribution rate will go up or down depending on the number of@mes who are
unemployed in the previous years), this method eisdlgiresults in an employgrayingthe
same amount each year, regardless of whether or not any one particulaeengpleceiving
unemployment benefitsWhile anemployer who elects éhcontribution method would make the
same insuraneg/pe premium contributions to the state Department of Labor in any given yea
regardless of whether or not any particular emgédoyas receiving unemploymeuatider the
benefits reimbursememethod, an employer only reimburdhe staten the amount that the
state actually pays to any given employ&ethe former scenario Defendant receives a windfall
through a deduction because it would have pagkntially the samamountto the state
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unemployment benefits by reimbursing the State Department of Laboefactial benefits
paid to Plaintiff,the collateral source rule does not apply and the jury’s award of back pay should
be offsetby the $18,630 paid to RHiff in unemployment benefits?

f. Past pension contributions

Plaintiff seeks past pension contributions pursuant to his participation in a “defined
benefitpensionplan’ as an employee with MTA Buand argues that “as part of its equitable
relief, the Court should ord@D] efendant to make payments into the plaffigent to restore
credit to [Plaintiff for his imputed earnings and years of service from October 19, 2009 and the
effective date ofeinstatement.”(Pl. Mem. Post-Trial Mot. 5. At oral argument, Plaintifasked
thatif the Court were to decline to reinstate Plaintiff, it should order Defendargstbre
Plaintiff’'s pension credits for the period between October 19, 2009, andttefdhe jury’s
verdict. Counsel for Defendant did not oppose Plaintiff's application in principle. Acgbtrdin

the Court orders Defendant to provide contributions to Plaintiff's pension plan and créllé for

Department oLabor regardless of whether or not Plaintiff had been terminated, and an offset
serves only to reduce Defendant’s total liability to Plaintiffiereas in the latter scenario
Defendant is not receiving a windfalbr reducing its total liability to Plaiifit, but rather is

simply receiving an offset for a payment that it would not have made to thendfateabsence

of Plaintiff's termination.See E.E.O.C. v. Yellow Freight Sys., IiNn. 98CV-2270, 2001 WL
1568322, at *1 (S.D.N.Y. Dec. 6, 2001) (mgfithat the rationale of the collateral source rule
“disappears, however, when the employer itself is the source of the benbft +s; where th
source of the benefit is natdllateral’”).

12 The Court is also unpersuaded by Plaintiff's assertion that the documentation
submitted by Defendant establishing that it reimbursed the Department offaaBtaintiff's
unemployment benefits inadequatbecause itedacts the name of the employ&Yhile 7 of
the 12 benefit payment statements submitted by Defendant do appear to have redaated the
of the employer, the remaining 5 include Defendant’s name, MTA Bus Company| 28d al
forms include the same “Employer Reg. NoSe@€Unemployment Isurance Division Benefit
Payment statements, annexed to Masiello Decl. as Ex. 1.) Accordingly, thediquasir
Plaintiff's argument as to the inadequacy of Defendant’s documentation tohoeitierit.
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corresponding years of service coverihg period of time between Plaintff’'s termination,
October 19, 2009, and the date of the jury verdict, June 20, 2013.
g. Prejudgment interest
Plaintiff seeksan award of prejudgment interest on the jury award of backopalye

first time in his supplemental briefindPl. Letter dated April 18, 2014 at 2.) Although the
NYCHRL does not expressly provide for prejudgment interest on an award of backpsdgwthe
York Court of Appeals has interpreted the analogous NYSHRL as doingstating that

Although the HumanRights Law, like [Title VII, makes no

specific reference to pr@etermination interest, a liberal reading of

the statute is explicitly mandated éffectuate the statute’intent.

Clearly, a central concern of the Human Rights Lawoi make

sud victims “whole.” This Court has repeatedly acknowledged

tha as the purpose of an interestard Predetermination interest

awards areconsistent with such concernghis is so because an

award of interest is often appropriate from the time at which a

party was deprived of the use of money since without the addition

of interest, the aggrieved party is not made whole.
Aurecchione v. New York State Div. of Human Rj@8dN.Y.2d 21, 26 (200Zkiting Loeffler v.
Frank, 486 U.S. 549, 558 (1988) (additional citations and internal quotaiioks omitted)see
alsoEpstein v. KalvirMiller Int’ 1, Inc., 139 F. Supp. 2d 469, 486 (S.D.N.Y. 20(dWarding
prejudgment interest on back pay award under the NYSHRL). This principle hasppdied to
awards undethe NYCHRL. Seelnsinga v. Cooperatieve Centrale Raiffeisen Boerenleenbank
B.A, 478 F. Supp. 2d 508, 512 (S.D.N.Y. 200&)plying stattory interest rate of 9 percetat
award of back pay under NYCHRLYcIntyre v. Manhattan Ford, LincolMercury, Inc, 672
N.Y.S.2d 230, 236N.Y. Sup. Ct. 1997fsame). Therefore, Plaintiff is entitled to prejudgment
interest.

Plaintiff and Defendant agree that the applicgbégudgment interest rate is 4 percent

under New York Public Authorities Law § 1276, (Def. Letter dated July 25, 2014; Pk Lette
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dated July 25, 2014), and that this is calculated from an intermediate date bibveate of

termination and the date of jglahent13 The Court aples this principle andoncludeghat the
intermediate datbetween Plaintiff's date of terminatiop®ctober 19, 2009, and the date of
judgment, August 4, 2014, is March 12, 20 Blaintiff is awarded prejudgment interest at the
applicablestautory rate of 4ercent, calculated frothe reasonable intermediate date of March
12, 2012.

h. Attorneys’ feesand costs

Plaintiff moves for attorneydeesin the amount of $97,560 at the rates of $450 per hour
for Michael O’Neill’'s time, $275 per hour for senior associates Theresa V. Wabldaron

Solomon, and $175 per hour for junior associates Michael Ercolini and Emily Bertucci.

13 New Yorkstate courts recognize that “courts may award prejudgmignéston
awards of back pay in a case brought under the New York State Human Rigliterbaive
date that the plaintiff would have received the moheattan v. Queens Coll. of City Univ. of
New York883 N.Y.S.2d 110, 113 (200@)iting Matter of Aurecchione98 N.Y.2d at 21, and
Spodek v. Park Prop. Dev. Ass@6,N.Y.2d 577 (2001)). The applicable statute provides in
pertinent part that:

Interest shall be computed from the earliest ascertainable date the
causeof action existed, except that interest upon damages incurred
thereafter shall be computed from the date incurred. Where such
damages were incurred at various times, interest shall be computed
upon each item from the date it was incurred or upon all of the
damages from a single reasonable intermediate date.

N.Y. C.P.L.R. 8 500(b). TheNew York State Supreme Court Aptedke Divisionhas applied

§ 5001b) and determined that, for purposes of calculating prejudgment interest in an
employment discriminationase pursuant to the NYSHRL, damages should be calculated “from
a single reasonable intermediate date,” which “would be the date halfway beteekaid the
plaintiff was first deprived of a paycheck and the date of the verdiettan 883 N.Y.S.2d at
113;see also Argyle Realty Associates v. New York State Div. of Human Bg#his.Y.S.2d

458, 468 (2009} Given that the complainant incurred damages for each pay period between her
unlawful termination by Argyle Realty in November 1995 and her commencement of new
employment in September 1996, it was proper to calculate interest from April 15, 1896, as
‘single reasonable intermediate ddtéciting CPLR 5001(b) antMatter of Boylan v. Town of
Yorktown,579 N.Y.S.2d 126 (App. Div. 1992))).
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(Declaration of Michael G. O’Neill in support of Poltial Motion (“O’Neill Decl.”) § 13; PL.
Mem. Postfrial Mot. 8.) Plaintiff also seeksostsin the amount of $3,109.210’Neill Decl.
15.)

i. Attorneys’ fees

The NYCHRL provides that “[ijn any civil action commenced pursuant to thisosecti
the court, in its discretion, may award the prevailing party costs and reasattabheys fees.”
N.Y.C. Admin. Code § 8-5(8 provides:

[A] reasonable attorneg’fee is commonly understood to be a fee
which represents the reasonable value of the services rendiered
general, factors to be considered include (1) the time and labor
required, the difficulty of the questions involved, and the skill
required to handle the gotems presented; (2) the lawygr’
experience, ability, and reputation; (3) the amount involved and
benefit resulting to the client from the services; (4) the customary
fee charged for similar seras; (5) the contingency or certainty of
compensation; (6) the results obtained; and (7) the responsibility
involved”

Diaz v. Audi of Am., Inc873 N.Y.S.2d 308, 311 (App. Div. 200&jt(ng In re Freemars
Estate 34 N.Y.2d 1, 9 (1974)additional citations omitted).

In this Circuit, when calculating reasonable attorneys’ fees, courts nessinpptively
apply the “forum rule,” which provides that “courts should generally use the hateky r
employed in the district in which the rewimg cout sits in calculating the presumptively
reasonable fee™ Simmons v. N.Y.C. Transit Auyte75 F.3d 170, 174-712d Cir. 2009)

(citation and internal quotation marks omitted)

% While New York substantive law applies to the Court’s calculation of attoresy fe
under NYCHRL, the New York Court of Appeals has noted that the “attorney’s fee provision [of
NYCHRL] is indistinguishable from provisions in comparable federal civiltsgatutes,”

McGrath v. Toys “R” Us, Inc.3 N.Y.3d 421, 428-29 (2004), and has drawn from federal law in
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If the party seeking attorneys’ fees fails to submit evidence of the preyaikrket rate
for attorneyswith comparable skills, the Court can exercisaliseretion todetermine a
reasonable hourly rat&seeMoreno v. Empire City Subway Colo. 05CV-7768, 2008 WL
793605, *7 (S.D.N.Y. Mar. 26, 2008) (“[P]lainti counsel . . . has submitted no evidence of the
prevailing market rate for attorneys of like skill litigating cases similar to plaintiff'sThus, it
is within my discretion to determine the reasonable hourly rate at which filaicunsel
shoutl be compensated basedmy familiarity with plaintiff's case and the prevailing rates in
the Southern Distric); see alsdtairv. Calhoun 722 F. Supp. 2d 258, 274 (E.D.N.Y. 2010)
(same);Trs. of the Local 813 Ins. Trust Fund v. Tres Chio. 09CV-5452 , 2010 WL 3782033,
at *4 (E.D.N.Y. Aug. 16, 2010same, report and recommendation adopted as modified on
other grounds2010 WL 3746942 (E.D.N.Y. Sept. 20, 2010). In addition, to obtain an award of
attorneysfees,the party seeking attoeys’ feesnust provide contemporaneous tineeords.
See Scott v. City of New Yp#8d43 F.3d 56, 58-59 (2d. Cir. 2011) (noting that attornieys are
“condition[ed] on contemporaneous recordslirbut the rarest of case&itation and internal
guotaton marks omitted))Green v. City of New York03 F. App’x 626, 630 (2d Cir. 2010)

(“the fee applicant bears the burden of establishing entitlement to an award and daguiment

addressing issues raised under the NYCHRL attatrieg provision, even subsequent to the
amendment of the NYCHRL by the 2005 Restoration /ASge Albnio v. City of New York
---N.Y.3d----, ---, 2014 WL 1315667, at *4 (April 3, 2014) (“[T]he question before us
implicates . . . the policy considerations underlying the award of counsel feesadipg civil
rights plaintiffs under the NYCHRLFedeal case law can provide useful guidance in this
respect since ‘the attorney fee provision of the [NYCHRL] is similar tdebgrovisions in the
federal civil rights statute’d (quoting McGrath, 3 N.Y.3d at 426))see alsdVoore v.
Houlihan’s Rest., IngNo. 07€V-03129, 2011 WL 2470023, at *7 n.10 (E.D.N.Y. May 10,
2011) (“The Title VIl andNYCHRL provisions are substantively and textually similar, therefore,
the reasonableness of fees in this case would be analyzed the same regfandiie$sprovision
provides [plaintiff]'s recovery.” (citindMicGrath, 788 N.Y.S.2d at 281))eport and
recommendation adoptedo. 07CV-3129, 2011 WL 2462194 (E.D.N.Y. June 17, 2011).
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appropriate hours expende@uotingHensley v. Eckerharti61 U.S. 424, 437 (1983)Rilitz v.
Inc. Vill. of FreeportNo. 07-CV-4078, 2011 WL 5825138, at *4 (E.D.N.Y. Nov. 17, 2011)
(“[T]he party seeking an award aftorneys’ fees must support its application by providing
contemporaneous time records that detail ‘for e#tchreey, the date, the hours expended, and
the nature of the work done.” (quotitdg Y. Ass’n for Retarded Children, Inc. v. Caréyl F.2d
1136, 48 (2d Cir. 1983)))n re Phelan 570 N.Y.S.2d 202, 203 (App. Div. 199tWe have . .
repeatedly emphasd the significance of contemporaneousigintainedime recordsas a
component o&n attorney’s affirmation of legal services . . ..”).

“Recent opinions issued by courts within the Eastern District of New York bawel f
reasonable hourly rates to be approximately $300-$450 for partners, $200-$325 for senior
associates, and $100-$200 for junior associatgkrhan v. Pep Boys Manny Moe & Jack of
Delaware, Inc. No. 11CV-3252, 2013 WL 4039370, at *2 (E.D.N.Y. Aug. 7, 2013) (quoting
Pall Corp. v. 3M Purification In¢.No. 97CV-7599, 2012 WL 1979297, at *4 (E.D.N.Y. June 1,
2012)(collecting cases)kee alsdonits v. Karahalis409 F. App’'x 418, 422 (2d Cir. 2011)
(affirming district court award dadttorneys’fees where lower court noted thabtrts have found
that the prevailing rates for experienced attorneys in Eastern DistNewo York cases range
from approximately $300—400 per houfdlteration omitted))tn re Nassau Cnty. Strip Search
Cases--- F. Supp. 2d--, ---, 2014 WL 1338426, at *9 (E.D.N.Y. Apr. 2, 2014) (noting likely
range of $300 to $450 for a partnéproviding “first rate” legal representation in a class
action);E. Sav. Bank, FSB v. Evancio. 13CV-00878, 2014 WL 1515643, at *5 (E.D.N.Y.
Apr. 18, 2014)“[I] n the Easteristrict, reasonable hourly rates currently range from $200 to
$400 for partners depending on the nature of the lawswBtSwn v. Green 317 Madison, LL.C

No. 11CV-4466, 2014 WL 1237448, at *9 (E.D.N.Y. Feb. 4, 20®ting cases in the Eastern
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District where “lawyers with extensive experience were awarded fees at rates of $480@nd $
per hout), report and recommendation adopiédb. 11CV-4466, 2014 WL 1237127
(E.D.N.Y. Mar. 25, 2014).

Although te “size of the firm may be considered, as largaditend to charge higher
hourly rates than small firms. . courts should not automatically reduce the reasonable hourly
rate based solely on an attoyrgestatus as a solo practitioneHugee v. Kimso Apartments,

LLC, 852 F. Supp. 2d 281, 299 (E.D.N.Y. 201{djing Chambless v. Masters, Mates & Pilots
Pension Plan885 F.2d 1053, 1059 (2d Cir. 1989) d&htzig v. Dresdner, Kleinwort, Benson,
N. Am. LLG 497 F.3d 133, 143 (2d Cir. 2007 Courts in this district have awarded houdyes
ranging from $300 to $425 for experienced solo practitioners in civil rights c&seStruthers
v. City of New YorkNo. 12€CV-242, 2013 WL 5407221, at *7 (E.D.N.Y. Sept. 25, 2013)
(collecting casedocumenting awards in the range of $300 to $4D@)rsen v. Cnty. of Nassau
No. 03CV-1022, 2011 WL 1004862, at *5 (E.D.N.Y. Mar. 17, 2011) (awarding $425 per hour
to a solo practitioner, “a well known labor and employment attorney with 26 yeexp@fience,
who has appeared before this court numerous t)mda$e highest rates afeeserved for expert
trial attorneys with extensive experience before the federal bar, who sggeirighe practice of
civil rights law and are recognized by their peers as leaders and exphbds frelds.” Hugee
852 F. Supp. 2d at 300.

1. O’'Neill’'s hourly rate

O’Neill contends that the “level and depth” of his experience justifies ardaatdne

higher end of billing rates for partners in this diStil'ISCt(Pl. Mem. Post-Trial Mot. 9.) Defendant

15 O'Neill further contends that since Plaintiff's fee application for the statectynlaw
claims are based on New York City Adminsitrative Code, “it stands to reasohelratdvant
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contends that an award “at the very top end of the range” is not appréqri@iéleill because
O'Neill’'s firm, being small in size, should have a lower rate as a resuétvarfidp lower overhead
costs, andhe case itself was not particularly complékef. PostTrial Opp'’n Mem. 11).
Defendant suggests that $350 per hourrgsagonable rate of compensationO’Neill’s time
under these circumstances.

O’Neill is a solo practitioner whisas been practicing law since 1980, 33 years at the time
of trial, and has handled approximately 500 employment discrimination casethsiftaending
of his law firm in 1995.(O’Neill Decl. 1 6) In a2012 case®’Neill was awarded fesat the
rate of $300 per hour, in light of his status as a solo practiti@@egi{olness v. Nat'| Mobile
Television, Ing.No. 09CV-2601, 2012 WL 1744847, at *6 (E.D.N.Y. Feb. 14, 20t)ort
and recommendation adopted as modified on other groiNms09CV-2601, 2012 WL
1744744 (E.D.N.Y. May 15, 2012)n Holnessa civil rights casethe court cited prevailing
Eastern District rates of $36000 for partners lower than the range found bgurts in this
district in nore recent cases, and did not cite cases establishing prevailing ratesefeareqa
solo practitioners in civil rights caseSee Holnes2012 WL 1744847, at *8. Rather, the court,
noting that the size and caliber of a firm may also be considered when determining aat#ason
hourly rate’, appeared to awarattorneys’ fee athe low end of the theprevailing range of rates
for all partners in the Eastern District of New Yoitk. Mindful of both the higher range of

rates specifically for solo pratoners experienced in civil rights, and thablirts should not

community for the City Law claim is New York City as opposed to the Easistrid}” and

that, because it “would make no sense for a resident of NewGityrko seek representation

from attorneys in Nassau or Suffolk County,” but instead from lawyers based in kdanhat
Manhattan rates should apply here. (Pl. Mem. Equitable Relief 10-11.) Defendant riotes tha
Plaintiff is a resident of Nassau County, not the City. Plaintiff has not overttmpresumption
that the forum rule appligs this action SeeSimmong575 F.3d at 174.
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automatically reduce the reasonable houatg based solely on an attorregtatus as a solo
practitioney” Hugee 852 F. Supp. 2d at 281, the Cdiimtls that O’Neill's33 years of
experiencdrying approximately 500 employment discrimination cases, and his skill as a civil
rights attorney entitle him to a rate in tingper rang®f attorney’s fees foexperiencedolo
practitionerdn civil rights cases While $450 per hour is beyondghange, dee of $425s
reasonableSeeThorsen 2011 WL 1004862at *5.

2. Solomon’s hourly rate

Defendant opposes the requested rate of $275 for O’Neill's senior associate Aa
Solomon, contending that little information is provided regarding Solsvexperience.
O’Neill states that Solomon graduated from law school in 2009, and was employecedt ©O’'N
firm from January 2013. (O’Neill Decl. § 7.) Prior to that, Solomon “was employedoogy
litigation firm in Brodklyn and handled cases in b¢ffederal and [s]tate courts.”ld.) O’Neill
does nostatethat Solomon’s experience prior to joining O’Neill’s firm was focused on
employment discriminationEven if an attorney with only four years of experience could
accurately be described as aise associate, the Court finds that an award at the lower end of
the range for senior associates is appropriate. The rate for Solomon edrel225 per hour.

3. Wade’s hourly rate

Theresa V. Wadgraduated from law school in 2007 and hgsegienceitigating small
and midsizedemployment discrimination casesstate and federal court, including serving as
second chair in three trials in this district. (O’Neill Decl. § 8.) The Cousfthat the rate
requested for Wade’s time of $275 per hisureasonable.

4. Bertucci and Ercolini’s hourly rate

The rate requedtiefor Bertucci and Ercolini, $175 per hour, is a reasonable rate for junior

associates.
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Having reviewed the time records submitted, the Court finds that the timebgbet

attorneyss reasonabl&® Accordingly, the Court awards attornefesésin a total amount of
$99,210, which award consists 678,200 forO’Neill’s 184 hours at a rate of $425 per hour
$4,345 forWades 15.8 hours at a rate of $275 per ha&ir2,780 for Solomde 56.8 hours at a
rateof $225 per houyi$1,435 forBertuccis 8.2 hours at a rate of $175 per hand $2,450 for
Ercolini's 14.0 hours at a rate of $175 per hour.

ii. Costs

The Court awards $3,109.21 as requested by Plaintiff for costs, including exigenses
court costs, photocopies, messenger service, service of subpoenas and deposition feporters
which he provides documentatiorSeeO’Neill Decl. Ex. C.)

I1l. Conclusion

For the foregoing reasons, the Court grants Plaintiff’s motion for reconsideratjgon U
reconsideration, the Court (1) adheres to its prior ruling granting Defendatirfor a new
trial as to Plaintiff's Title VII claim, (2) finds that Defendant is entitled to a new tsidba
Plaintiff's NYSHRL claim, (3)denies Defendant'motionfor a new trial as to Plaintiff's
NYCHRL claim, and (4) grants in part and denies in pkinBff's motion for equitable relief,
damages, attorney&es and costs.

The Court denies Plaintiff's aligation for reinstatement, and awa®k06,000 in front
pay as determined by the jury. The Court awards Plaintiff $252,300 in baek payermined

by the jury, bubffsets that amount by $18,630 received by Plaintiff in unemployment

18 Counsel for Plaintiff submitted documentation for his own time as follows: 153.2
hours through trial, (O’Neill Decl. § 14), 10.6 hours preparing the tp@stmotion and the initial
fee application,id. 1 16), and 20.2 hours preparing supplemental pastriefing, a motion for
reconsideration and oral argument, (PI. Letter dated July 25, 2014), for a total of 184 hours.
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compensation from Defendaffby atotal back pay award of $233,670. The Court also awards
prejudgment interesin Plaintiff's back payt theapplicable statutory rate ofpkrcent
commencing from the intermediate dateMarch 12 2014. The Court awards attorneys’ fees to

Plaintiff in the amount of 9,210, and expenses in the amount of $3,109.21.

SO ORDERED:

s/IMKB
MARGO K. BRODIE
United States District Judge

Dated: August 4, 2014
Brooklyn, New York
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