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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MIMOSE JEAN-BAPTISTE,
STEVEN JEANBAPTISTE,and
CARL FITZIAMES

Plaintiffs, Memorandum and Order
10Civ. 4094

- against-

UNITED STATES OF AMRRICA,

Defendant

GLASSER, United States District Judge:

Plaintiffs MimoseJeanBaptiste, Steven JeaBaptiste, and Carl Fitzjames
(collectively, “plaintiffs”) broughtthis action againdthe United States of America
(“defendant’or “the United Staté$ pursuant to the Federal Tort Claims Act, 28 U.S.C.
8§ 1346(b)(the “FTCA"), alleging personal injuries msing from a traffiancident
Pursuant to Federal Rudd Civil Procedure 15(a), plaintiffs now move foiale to
amend their Complaintb adddefendantdNew York City Transit Authority (“NYCTA")
and Jean J. Laherf4$ahens”). For the following reasa) plaintiffs’motion is

GRANTED.

BACKGROUND

The following facts ar@eindisputed, unless otherwise notednthe morning of

January 8, 2008, plaintiffs were passengers on NYRUOs# 8460, driven by Lahens.
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Compl. 1 78. At approximately 10:00 .an.the bus was traveling on Nostrand Avenue
in Brooklyn, New York, whent allegedlymade a sudden stopr swervel to avoid

colliding with aUnited States Postal Service (“USP88hicle driven bying Chang

also known adlung Chang (“Chang’)1d. 11 911. As a resulf plaintiffsallege they were

thrown about the buand injured.ld. T 13.

Plaintiffs filed two actionsarising from tlatincident The first was commenced
in New York Supreme Cati on October 23, 2009 against the NYCTA, Manhattan and
Bronx Surface Trasit Operating Authority, MTANew York CityTransit, and Lahens

(the “state court action’)SeeJeanBaptiste v. NYCTAet al, No. 17678/2008 (Kings

Cnty. Sup. Ct. Oct. 23, 2009)Discovery has ended in the state court action ded t
parties are prepared to go to tri&eePlaintiffs PreMotion Conference Letter dated

Mar. 23, 2012(PIs.” PreMotion Letter)(Dkt. No. 22)at 1

Plaintiffs’second actionvas commencedmoSeptember 7, 20 1Before this Court
againstUSPS and Chandd. Pursuant to a stipulaticmamongthe partieson January
6, 2010 the Court dismissed with prejudice plaistiflaims against USPS and Chang
and amended théomplaintto namethe United Stateas defendantSeeStipulation
and Order of Partial Dismissal and Amendment oft@ap(Dkt. No. 10). Depositions
have been completed in the federal acthart expert discovery is ongoing. Pls.’Pre

Motion Letter at 1.



On April 9, 2012, plaitiffs filed thismotionto amend the Complaint to add
NYCTA and Lahens as defendants, essentially seelargnsolidateéhe stateand

federal actions TheUnited State®pposes the motion; NYCTA does not.

DISCUSSION
l. Legal Standard

A motion to amend the Complairg generally governed by Rule 15(a) of the
Federal Rules of Civil Procedure, whistates that[A] party may amend its pleading
only with the opposing party’s written consent betcourt’s leave. Ae court should
freely give leave when justice so requires.” FRdCiv. P. 15(a)(2).Where, as here,
plaintiffs propose to add new pagt, the motion is governed by Rule 21 of the Federa
Rules of Civil Procedure, which provides thgd]n motion or on its own, the court may
at any time, on just terms, add or drop a parfed.R. Civ. P. 21. “Although Rule 21,
and not Rule 15(a) normally governs the additiomedv parties to an action, the same

standard of liberality applies under either Rul€larke v. Fonix Corp.No. 98 Civ. 6116

(RPP),1999 WL 105031, at *6 (S.D.N.Y. Mar. 1, 1999) (int@l quotation maks

omitted), affd 199 F.3d 1321 (2d Cid999).

Leave to amendhay properly be denied fdundue delay, bad faith or dilatory
motive on the part of the movant, repeated faililoreure deficiencies by amendments
previously allowed, undue prejudicetiioe opposing party by virtue of allowance of the

amendment, futility of amendment, €tdgzomanv. Davis 371 U.S. 178, 182, 83 &t.

227,9 L. Ed. 2d 222 (1962)In opposition, the United States argues onlyt ihwill be

1The Court notes thatontrary to Local Civil Rule 7.1(aplaintiffs’ counsel filed no memoranda
of law and, instead, submitted two affirmatior®eePlaintiff's Motion to Amend the Complaint
(“Serpico Aff.”) (Dkt. No. 23);Reply Affirmation of Michael A. Serpico dated Juhe2012
(“SerpicoReplyAff.”) (Dkt. No. 28).



prejudiced by the amendmenRrejudice arises when the amendment wd(igl
require the opponent to expend significant addidiloresources to conduct discovery
and prepare for trial; (ii) significantly delay thesolution of the dispute; or (iii) prevent

the plaintiff from bringinga timely action in another jurisdictich Block v. First Blood

Assocs, 988 F.2d 344, 350 (2d Cit993). “This analysis requires an assessment of not
only the amount of time that passed before the mbgaught to amend, but also the
reasons for thadelay and its pretical impact on the other side’s legitimate intgie
including both that party ability to respond to new claims or defenses angother

prejudice flowing from a delay in the fat adjudication of the case.” Sly Magazind C

v. Weider Publications LLC241 F.R.D. 527532 (S.D.N.Y. 2007)quotingCredit Susse

First Boston LLC v. Coeur d’Alene Mines CorfNo. 03 Civ. 9547PKL) (MHD), 2004

WL 2903772, at *3 (S.D.N.Y. Dec. 15, 2004)).

. Defendant will not be Prejudiced by the Amendment

The United Stateargues it will be prejudiced by the amendment bseétine
depositions of plaintiffs taken in the federal caselld not be used against the [NYC]TA
at trial because it was not given notice and dit atbend the federal depositions as
required by Fed. R. Civ. P. 32(a)(1)(A)Def.'s Mem. at 9.Rule 32(a)(1) requires that a
deposition may only be used against a party if ‘plaety was present or regsented at
the taking of the deposition.Contradictorily, theJnited Satesalso argueéthe
[NYCTA] and plaintiffs could attempt to use the s#aourt depositions against the
United States at trial, which were conducted withoounsel for the Unite8tates in
attendance.” Def.’s Mem. at 9TheUnited Stateprovides no reason why Rule 32(a)(1)

would apply to theaJnited Statedut not to plaintiffs



The only depositions conducted without the NYCTApent were the federal
depositions of plaintiffsmd Chang.SeeSerpico Reply Afff 56. Itis true that
pursuant to Rule 32(a)(heUnited Statesnaynot use the federal depositions of
plaintiffs or Chang against the NYCTAdowever,theUnited Statesnay use the state
depositions of plaintiffand Chandor that purposer it may conduct a second
deposition of these witnessethe facts of this case averylimited and additional

depositionsvould notbe unduly burdensome

In addition, although not a party to the state court procegsliall discovery in
those proceedings has been made available to tlted)8tates SeeSerpico Aff I 29
(noting the discovery included “TA accident repomslice reports, TA Statutory
Hearing Transcripts, Notices of Claim to the TA aaltdepositions fom the state
action”). The United States hatreadydeposed Lahens and Richard Hermidre,
NYCTA supervisor who came to the accidestene.SeeSerpico Reply Afff 4 (noting
theUnited Statesleposed Lahens and Herman with NYCTA counsel prgsdior these
reasons, th€ourt finds that theaddition of the NYCTA and Lahens as defendants
would notrequire the United Statde expend significantf any,additional resourcet®
prepare for tribor significantly delay resolution of the dispudad theefore the United

States will not be prejudiced by the amendment.

Finally,the Court notes that plaintiffs have provided asmw@able explanation for

their delay in amending the ComplaindeeCity of Syracuse v. Onondaga Coun#y4
F.3d 297,308 (2d Cir.2006) (“Although Rule &intains no restrictions on when
motions to add or drop parties must be made, tinénty of themotion may influence

the courts discreion in determining to grant it(quotation omitted). Much of the



delay is attributable t@ change in the Assistant United States Attorneyga®d to this
matter ancconfusion regarding the United States’intentioibe AUSA initially
assigned to the casdancy Miller,indicated that she would seekdonsolidate the ste
and federal actions more than a year.a§eeMinute Entry for Proceedings Held before
Magistrate Judge Robert M. Levy on April 15, 20dddording that, “defendant intends
to remove that [state court] case to this courd @onsolidate it with thiené€’);
Declaration of Kevan Cleary datédlay 23, 2012 (“Cleary Decl.™ 4. Shesubsequently
determinedhat the Federal Rules of Civil Procedure do natnpie a defendant to make
such a motionseeCleary Decl. T 4butthis change in position evidentlyas not
communicatedo plaintiffs orto her successawhenshe tookemergencynedical leave
in November 2011 See, e.gMinute Entry for Proceedings Held before Magistrate
Judge Robert M. Levy on January 11, 1012 (recordlireg ‘Mr. Cleary will advise by
1/13/ 12 whether he agrees to joinder of NYCTA anlll attempt to determine whether
prior coun®l, Ms. Miller, agreed to do sa”)in light of the foregoingplaintiffs have not

unreasonably delayed amdandthe Complain.



I11.  Conclusion
Forall ofthe foregoing reasons, plaintiffs’motion to ameheé Complaint is

GRANTED.

SO ORDERED.

Dated: Brooklyn, New York
July 31 2012

/sl
|. Leo Glasser, U.S.D.J.




