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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
BENJAMIN FIGUEROA pro se :
Petitioner,
: MEMORANDUM AND ORDER
-against : 10-CV-4267(DLI)
UNITED STATES OF AMERI@, :
Respondent.
__________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pro sé petitioner Benjamin FiguerodRetitionet) filed the instanpetition challenging
his sentence pursuant to 283.C.8 2255. (SeegenerallyPet.,Docket Entry Na 1) Petitioner
contendsthat he received ineffective assistance of courgheling his plea allocution and
sentencing Additionally, Petitioner claims that th@ourt improperly calculatetlis sentencing
range under th&nited States Sentencing Guideliné&yidelines”) in light of Kimbrough v
United States552 U.S. 85 (2007), nified his plea agreement, and attributed an excess drug
guantity to him in violation oApprerdi v. New Jersey530 US. 466 (2000. Petitioner seeks
relief in the form of“[a] full re-sentencing as well as an evidentiary hearing in regards to
ineffective assimnce of counsél. (Pet. at 6.) For the reasons set forth belihe petition is

denied in its entirety

! In reviewing the petion, the court is mindful that[a] document filedbro seis to be liberally
construed and aro se[pleading], however inartfully pleaded, must be held to less stringent
standards than formal pleadings drafted by lawyerErickson v. Pardus551 U.S. 89, 94
(2007). Accordingly, the court interprets the petitfdo raise the strongest arguments that [it]
suggest[s]. Triestman v. Fed. Bureau of Priso®0 F.3d 471, 474 (2d Cir. 2006) (emphasis
omitted).
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BACKGROUND
Plea Agreement and Plea Hearing
On November 17, 200@etitioner pledyuilty, pursuant to a plea agreemeota lesser
includedoffense within the one count of the indictment charging him and othergaviipiracy
to distribute and possess with the intent to #histe cocaine basé'drack cocaing, which
charge arose from Petitioner's membership in the Bushwick Tribe of threHiags gang (See
generallyPlea Tr, No. 05cr-623, Docket Entry No. 24fF. The plea agreement statedter
alia, that the charge to which Petitioner was pleading guilty carried a mandatoiyumin
sentence of five yedramprisonment and maximum sentece of forty yearasmprisonmenf and
that Petitiones likely base offensdevel would be 32 under th&uidelines (See Plea
Agreementf 1, No. 05cr-623,DocketEntry No. 2192.) The plea greementlso indicatedhat
Petitionerwould be subject to audelinessentenceange of 87 to 108 monthgnprisonment,
based upomn adjusted offense level of ,2@sulting froma threepoint reduction for azeptance
of responsibility andwo-point reduction for gylobal pleadisposition,and assumingetitioner
fell within Criminal History Category Il (Id. 1 2.) Finally, the agreement noted the following:
The Guidelines estimate set forth in paragraph 2 is not binding on the Office, the
Probation Department or the Court. If the Guidelines offense level advocated by
the Office, or determined by the Probation Department or the Court, is different
from the estimate, the defendant will not be entitled to withdraw the plea. If the

Guidelines calculation of the Court is different from the Guidelines estis@ite
forth in paragraph 2, the defendant will not be entitled to withdraw the guilty plea.

(1d. 1 3.)
During the plea hearingretitioner, who had been placed under oatimfirmed that he

hadread and reviewed the plea agreement anderstood all of its terms(Plea Tr.at 19.)

2 All references td‘No. 05cr-623" are to the criminal casdocket underlying the instant
petition.



Petitionerfurther statedhe understood that Haced a mandatory minimum sentence of five
years imprisonment and a maximum sentence of forty yaarprisonment (Id. at 2224.) The
Court discussethe Guidelinresandstated," The bottom line is that until the date of sentencing

. you cannot know with any certainty what the guidelines will be or whether thdréewil
groundsto depart from them, either upwardly or downwardly, and whether the court will impose
a nonguideline sentenck. (Id. at 24) Petitioner indicated that he understoot.)( The Court

also askedPetitionerif he understood that the governmengentencing estimate was not binding
on the Court. Ifl. at 2728.) Petitionerrespondedaffirmatively. (Id.) The Qurt further
instructed “[I] f the estimate is wrong . .you will not be permitted to withdraw your plea of
guilty, you understand that?’ld( at 28.) Petitionemresponded that he understoot.)(

When questionedby the Court about his attorney, Scdétenstermaker Petitioner
confirmed that he had an opportunity to discuss the eask the indictmentwith Mr.
Fenstermaker (Id. at 1611.) When asked if he was fully satisfied with the representation and
advice given to himby Mr. FenstermakerPetitioner responded affirmatively(ld. at 10.)
Petitioner also indicated that no one had threatened or forced him to plead guilty t zedaiha
had made any promise as to what his final sentence would Ide.at (2930.) In light of
Petitioners responsesthe Court stated;Based on the information given to me, | fitiuat
[Petitioner] is acting voluntarily, that he understands his rights and the consesjaétioe plea,
and that there is a factual basis for the plea. | therefore docgjpplea of guiltyto the lesser
included offense under the one count of the indictment . .1d."at(3%132.)

. Presentence I nvestigation Report, Sentencing Hearing, and Direct Appeal
In contrast to the plea agreemeihe Probation Department, in preparing thiay 16

2007 Presentence Investigation RepdtP$R), computed aotal offenselevel of 34, which



incorporated a twqpoint enhancement for possession of a firearm, a-fhoe# enhancement for
Plaintiff's role as a mager of one of the drug sales locations, and a tho@at reduction for
acceptance of responsibility (PSR 6471, 104 No. 05€r-623.) Additionally, the PSR
reflected Probation’s determinatitimat Petitioner fell within Criminal History Category Ill, with
a resultingGuidelinesentence rargyof 188 to 235 monthgmprisonment. I¢. { 104.) By letter
dated September 12, 2007counsel for PetitionerMr. Fenstermakerset forth extensive
objections to thePSR including objections tahe findings concerningPetitionets role as
manager of tb drug operation and his possession of firearn{See November 5, 2007
Addendum to Presentence Investigation Report, N@r@&2-3.)

At the February 202008 sentencing hearinghe Court concluded that it would(1)
grantatwo-point reduction for the global pledisposition (2) abide by the partiésagreement as
to the drug amount th&etitionerwould beaccountable for(3) apply a threg@oint enhancement
based on Petitionexr managerial role during the midnigtnoon shiftof the drug operatigr(4)
apply a wo-point enhancement for possession @ifearm and (5) apply a thregoint reduction
for acceptance of responsibilitf{SeeSentencing Trat 3, 12, 20, No. 06r-623, Docket Entry
No. 2191.) As a result, theCourt calculated a Guidelines rangd 121 to 151 months
imprisonmenbased on a total offense level of 30 &riminal History Category Il (Id. at 20)
The Court ultimatelysentenced Petitieer to 150 monthamprisonment. (Id. at 22.) On March
25, 2009, the Second Circuit Court of Appestfirmed the sentencand judgment of conviction
United States v. Sqt8009 WL 765015 (2d Cir. 2008).

On December 22, 201Petitioner filed anotion for resentencing pursuant to 18 U.S.C. §

3582(c) and U.S.S.G. § 1B1.10. On August 10, 2012, the Court dberiegsentencingnotion.

% Notably, as discussed in more deiaita, on direct appeal, the Second Circuit rejected many
of the challenges that Petitioner raises in the instant petition.



United States v. Figuerop2012 WL 328854{E.D.N.Y. Aug. 10, 2012). On May 9, 2013, the
Second Circuit affirmed th€ourt’'s August 10, 2012@er. United States v. Figuerod@14 F.3d
757 (2d Cir. 2013).

DISCUSSION

I neffective Assistance of Counsel

The court must evaluate Petitiorseclaim of ineffective assistance of counsel under the
two-part test set forth istrickland v. Washingto66 U.S. 668 (1984). First, Petitiorfenust
show that counsd represettion fell below an objective standard of reasonableness . . . under
prevailing professional nornisld. at 68788. “[C]lounsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercissopaléa pragssional
judgment.” Id. at 690. Second, Petitioner must shdtat there is a reasonable probability that,
but for counsék unprofessional errors, the result of the proceeding would have been different.
Id. at 694. In the context of a guilty pleagtbecond part of thetricklandtest is satisfied upon a
showing by the defendahthat there is a reasonable probability that, but for colmselors, he
would not have pleaded guilty and would have insisted on going t8 tihll. v. Lockhart 474
U.S. 52, 59 (1985).

Here, Petitionerclaims that he receivetheffective assistance afounselbecause his
attorney, Mr. Fenstermaker: (1) withdrew objectionsthie PSR at the sentencing hearing
without consulting Petitioner; and (2)enticed and “misled” Petitioner with respect to the
Guidelines and his possible sentenaad “took advantage oPetitionets mental state and
intelligence” (Pet. a", 812)

A. Withdrawal of Objections to PSR

Petitionels ineffective assistance claim based on Mr. Femsakers withdrawal of



objections to théSRis unavailing. As a preliminary mattethe record contradicts Petitioher
claim that Mr. Fenstermaker failed to consult with Petitidrefore withdrawing the objections
Indeed at the sentencing hearirthe Courtspecifically inquiredf Petitionerneededadditional
time to discuss withdrawing the objectiomgth counsel; in response, Mr. Fenstermaker
confirmed on the recordthat hehaddiscussed the matteith Petitioner and offered his advice.
(Senrtencing Tr.at 19.) Moreover, Mr. Fenstermaksgparately states, sworn affidavit, that
Petitioner authorizethiim to withdraw the objections after he advideetitioner thathe Court
would likely revoke theacceptance of responsibility reduction iftiBener persisted with the
objections. [Eenstermaker Aff. ,9N0. 05€r-623, Docket Entry No. 206.)

Nonethelessregardless of whether Petitioner was consutiefdrehandwithdrawingthe
objectionsat the sentencing hearingas an bjectively reasonae and prudentlecisionunder
the circumstances of this caseAs the government notes, and Petitioner does not dispute, the
government possessed ample evidence to supip@rhanagerial and firearm enhancements,
including video and audio recordings ofd@ncover purchases of crack cocaine from members of
the conspiracy, statements from cooperating witnessed, evidence obtained during an
execution of aearch warramat Petitioners residence (Mem of Lawv in Opp’n to Section 2255
Pet.at 12, Docket Entry No. @SR {1 150, Sgnificantly, when questioned by the Court at
the sentencingearing Petitioner himself admittelde resided at the apartment in which firearms
were recovered and was involved in operatimg midnght-to-noon shift of the drugperation
(Sentencing Trat 20.) As such Mr. Fenstermakés “failure to make a meritless argument does
not rise to the level of ineffective assistaficéJnited States v. Kirshb4 F.3d 1062, 1071 (2d
Cir. 1995).

Moreover, even assuming, arguendo that Mr. Fenstermakés actions could be



considered objectively unreasonable, Petitidiads to demonstrate prejudice. Indeetl e
sentencing hearing, ti@@out statedthatPetitionets objectiongo the PSRamounfed] to a lack

of acceptance of respahsity” (Sentencing Trat 14, and indcated Petitioner would not
receive athreepoint reductionfor acceptance of responsibility if he persisted with the
objections! Thus, vithdrawing the objections, far from prejudicing Petitioner, ultimately served
to Petitioners benefitandpersuaded the Courd apply a thregoint reduction for acceptance of
responsibility. $entencing Trat18-20.)

Accordingly, Petitionefs claim of ineffective assistance basedMn Fenstermakés
withdrawal of the PSR obgtionsis without merit

B. Alleged Erroneous Advice ar@@bercion

The remainder of Petitioner ineffective assistance claimsiamely, that Mr.
Fenstermakefenticed him to accepta guilty plea,”misled” him with respect toGuidelines
sentencing range and base offense |eard “took advantage of his intelligence and mental
staté (Pet. at 812)—are alsaunavailing.

At the outsetPetitioners claimthat Mr. Fenstermakeenticed ormisled him aboutthe
Guidelines orhis potential sentence contradict Betier’'s prior sworn satementsat the plea
allocution, at which Petitioner confirmed that Wwas fully satisfied with the representation and
advice of Mr. Fenstermakerthat no one hathreatened or forcedim into pleading guiltyand
that no onéhad male any promise. . .as to whafhis] final sentence wilbe€’ (Plea Tr. at 1611,

29-30. SeeUnited States v. JungaP45 F.3d 166, 171 (2d Ci2001) ¢ecognizing thaplea

* (SeeSentencing Trat 18 (I agree with [Mr. Fenstermaker] that there are circumstances in
which objecting to certain things that are said in the PSR as to the rbégppsion and so on
simply amounts to an objection to a factual inaccuracy. But then there comes @i the
objections are so many and to such a degree that it does amount to a backtragkinp or
acceptance of responsibility, and | frankly think [Petitioner] is thgje.”



allocutiontestimony“carries such a strong presumption of accuracy that atisturt does not,
absent a substantial reason to find otherwise, abuse its discretion iditisgiater selfserving
and contradictory testimony as to whether a plea was knowingly andgetelli madg).
Petitioners claim is further undermined bythe sworn statements of MEenstermaker, who
claimsthat hedid, in fact,inform Petitionerthat he could besentencd more harshly thaihe
initial Guideline estimates (Fenstermaker Aff. J 2.Moreover, nothingn the recorcdsuggets
that Defendant lacked tlequisite mental capacity to enter a knowing and voluntary plea.

In any event, he Court need not decide whether Mr. Fenstermaker made inaccurate
predictions concerning Petitionsrsentence becaysehere as herePetitioners “specific clam
is that counsel has misled him as to the possible sentence which might result freancd pl
guilty, . . .the issue is whethgPetitioner]wasaware of actual sentencing possibilitiesd if
not, whether accurate information would have made any diféer in his decision to enter a
plea’ United States v. Artec&l1l F.3d 315, 320 (2d Cir. 2005) (emphasis adaetcitation
omitted. Accordingly, even if, hypotheticallyiMr. Fenstermakenad given Petitioner erroneous
advice,Petitionerdid not suffe prejudice because Iveas aware at the plea hearimger alia,
that (1) the charge to which Petitioner was pleading guilty carried a mandatory manimu
sentence of five yedreamprisonment and a maximum sentence of forty yeamgrisonment (2)
the pka agreemerd sentencing estimate could be wrong and was not binding on the &ulirt;
(3) findings by Probation could fluencethe Guideline rangeSee, e.g.Ventura v. Meachum
957 F.2d 1048, 1058 (2d Cir. 1992) (concluding thaear and thoroughlga allocutior
adequately apprised petitioner of actual sentencing possibiliResgnfeld v. United State®72
F. Supp. 137, 146 (E.D.N.Y1997) (“Any inaccurate prediction that mmdave been made by

[petitioners] counsel was cured by the Cosrtegiled questioning of the petitioner at the plea



allocution, which alerted the petitioner of tlaetual sentencing possibiliti€s(quoting Ventura

957 F.2d at 1058.

In sum, under these circumstances, Petitioner has shotvn that, but for Mr.

Fenstermakes purported misrepresentations, Petitioweuld not have pl guilty and would

have insisted on going to trial.

Sentencing

Petitioneralso contendsthat the Courterredby: (1) failing to exercise its discretion to

depart pursuant toKimbrough v. United State§52 U.S. 852007),from the crackand cocaine

powder ratio set forth in th&uidelines and (2) “rejecting the stipulated drug amoutit,

“nullifying the plea agreemehtand attributing“an excess drug quantityo Petitionerin

violation of Apprendi v. New Jeey, 530 U.S. 466 (2000).(SeePet. at 13-14) Petitioners

argumeng are unavailing for the same reasongreviously statedby the Second Circuiton

Petitioners direct appeal:

Here the record on appeal clearly demonstrates that the district courstooder
its authority undeKimbrough As Figueroa notes, his counsel raised the issue
and argued the point at some lengioreover, the district court also addsed

the issue in the context ¢do-defendant]Almanzars satence, which preceded
Figueroas. As the district court said at that time,

In some of these cases [after taking into account the Section
3553(a) factors], | have found that the [crack/powder] ratio did
impact overly severely with respect to the sentence to be imposed
on a particular defendantBut, agin, whatKimbroughand Gall

still teach] is that in taking a look at these § 3553(a) factors, the
Court has to make a particularized finding in each case.

Under the facts of this case, we have no doubt that the district court understood
the scope of itsliscretion undeKimbroughalthough it declined to exase that
discretion in Figueroa’s favor.

Figueroa also contends that the district coaftectively rejected andullified the
plea agreemerit. But the district court did not reject the agreemamtfact the
court adopted certain aspects of KRor example, the court subtracted two points



for the global plea arrangement, even though that had not been recommended by
the Probation Department.Similarly, the court adopted the stipulated drug
guantties, notwithstanding its stated suspicion that the stipulated amount
underestimated the full extent of Figuémeesponsibility.
United States v. Sqt@009 WL 765015, at *3 (2d Cir. Mar. 25, 2009
Moreover, merits aside, Petitionels claims concening his sentencingare also
procedurally improper given thafi]t is well-established that 2255 petition cannot be used to
‘relitigate questions which were raised and considered on direct dppéahited States v.
Pitcher, 559 F.3d 120, 123 (2d Cir. 2009) (quotidgited States v. Sati252 F.3d 79, 83) (2d
Cir. 2001)).

In sum,Petitionerhas failed to show any basis for section 2255 relief with respect to his

sentence.

®> The Second Circui opinion did not discus&pprendj a case in whicthe Supreme Court held
that “[o]ther than the fact of a prior conviction, any fact that increases the penaklycfome
beyond the prescribed statutory maximomst be submitted to a jury, and proved beyond a
reasonable doubt. 530 U.S. at 49Q0emphasis added)NonethelessPetitioner fails to explain
with specificity how Apprendi could apply here given thate Court not only sentenced
Petitioner to a term of imprisonmeng¢lowthe statutory maximum, but alsoloptedthe parties
stipulated drug quantity, despite viewimigas “a grossly onservative estimate based upon
[Petitioner’s]role in this casé. (Sentencing Trat8.)
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CONCLUSION

For the reasons set forth abpetitionets request for reliepursuanto Section2255is
denied in its entiretyPetitioner is furthedenied a certificate of appealability as he fails to make
a “substantial showing of the denial of a constitutional rigia8 U.S.C.8 2253(c)(2);seeFed
R. App. P. 22(b);Miller—EI v. Cockrell 537 US. 322, 336 (2003);uciadore vNew York State
Div. of Parole 209 E3d 107 112 (2d Cir. B00). The Court certifies pursuant to
28 U.S.C. 81915(a)(3) that any appeal from this Order would not be taken in gooddadh
therefae, in forma pauperisstatus is denied for purpose of any appe@bppedge vUnited

States369 U.S. 438, 444-45 (1962).

SO ORDERED

Dated: Brooklyn,New York
August 30, 2013

/sl
DORA L. IRIZARRY
United States District Judge
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