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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GOVERNMENT EMPLOYEES '
INSURANCE CO., eal., MEMORANDUM AND ORDER
Plaintiffs, 10Civ. 4341(ILG) (RML)
- against -
HOLLIS MEDICAL CARE, P.C._eal.
Defendants.
______________________________________________________ X

GLASSER, Senior United States District Judge:

In this civil action arising under, amgrother things, the Racketeer Influenced
and Corrupt Organizations Act, 18 U.S.C. § 1964ex.(“RICO”), plaintiffs the
Government Employees Insurance Co., Gdiedemnity Co., Geico General Insurance
Company, Geico Casualty Co. (together “Ge)dodve filed a motion pursuant to Rule
6.3 of the Local Rules of the United Stat@istrict Courts for the Southern and Eastern
Districts of New York seeking reconsideration oét@ourt’'s Memorandum and Order
dated September 1, 2011 (the “Order”) thaamgred in part the motion of several alleged
owners and employees of Hollis Medical C&€. (“Hollis")—Simon Davydov, Mikhail
Davydov, Ruben Davydov, Emanuel David phaa David, Berta Nektalov, and several
John Doe defendan{sogether the “management defendants”)—to dismisE s
complaint pursuant to Rules 8(a), 9(b)dat2(b)(6) of the Federal Rules of Civil
Procedure. Geico specifically seeks recdesation of the Court’s (1) dismissal of
Geico’s substantive RICO and RICO coirggy claims against the management
defendants; and (2) ssspontedismissal of the common law fraud claims agaimst t

John Doe management defendants.
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For the reasons set forth below, Geico’s motiohaseby GRANTED.
|. BACKGROUND

The background to this action is also in the OrdeeGovt Emps. Ins. Co. v.

Hollis Med. Care P.CNo. 10 Civ. 4341 (ILG), 2011 W&012441, at *1-2 (Sept. 1, 2011),

and familiarity with the facts underlying thastion is assumed. A briefreview of the
relevant facts alleged in the complainnisvertheless necessary, and they are assumed
to be true for the purposes of this motion.

Geico filed its complaint on Septemhb23, 2010 alleging, among other things,
fraud, substantive RICO, and RICO conspiracy claagainst the management
defendants and Hollis’s alleged nominalroavs. Complaint dated Sept. 22, 2010
(“Compl.”) (Dkt. No. 1). The gist of theomplaint is that Hollis, an unlawfully
incorporated professional corporation under thection of the non-physician
management defendants, obtained two million sixdne thousand dollars in “no fault
benefits” from Geico for patient healthcaservices that Hollis was not entitled to
receive. Compl. 1 1-2, 33Hollis was not entitled to receive these paymdrdsause
although Hollis has always beerominally owned by a licensgzhysician on paper, it is

actually operated by the managementedelants—none of whom is a licensed

1“Patients covered by no-fault insurance often gissheir claims to their health
care providers rather than seek reimbursenfezm insurance carriers directly.” State
Farm Mut. Auto Ins. Co. v. Mallelad N.Y.3d 313, 319, 79M.Y.S.2d 700, 827 N.E.2d
758 (2005) (citing 11. N.Y.C.R.R. § 65-3.11)).
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physician. Compl. 1 2, 33.The past nominal owned Hollis were Drs. Prasad
Chalasani, Elizabeth Goldsteiand David Hsu. Compl. 1 9-11.

The management defendants’scheme hegaor around July 24, 2004 when
they recruited Dr. Chalasani to effectively i8@is medical licensdo Hollis. Compl.
35. In exchange for a designated salargtdrer form of compensation, Dr. Chalasani
agreed to falsely represent in Hollis’s certificafancorporation that he was the true
shareholder, director, and officer of Hslland that he truly owned, controlled and
practiced through the corporation, when héaat had no ownership interest in or
control of Hollis and did not practice thugh it. Compl. ] 37-38. Instead, the
management defendants exercised allsieni-making authority relating to the
operation and management of Hollis by, for exampianaging its bank accounts and
records and making decisions regarding the hirimg management of the doctors,
nurses, and others who performedwees there. Compl. T 38.

In or around June 2007, Dr. Chalasani transfetrisgpurported ownership
interest in Hollis to Dr. Goldstein. Com@].42. Dr. Goldstein did not pay Dr. Chalasani
fair value for the ownership interest, investy of her own money in the corporation, or
review any of Hollis’s books or records prito obtaining Dr. Chalasani’s interest in

Hollis. Compl. § 43. And, like Dr. Chasani, she exercised no control over the

20nly a professionally licensed individumay be a director or officer of the
professional services corporation suchHaslis, N.Y. Bus. Cop. § 1508 (McKinney
2005), and thus only physicians mayasé in the corporation’s ownership, Sdallela,
4 N.Y.3d at 319.

3 After Geico and each of the allajeominal owners of Hollis reached a
settlement, the Court dismissed the clamgainst them. Order dated May 25, 2011
(Dkt. No. 54).



corporation. Compl. 1 43. More than aydater, in July 2008, Hollis ended its
relationship with Dr. Goldstein, and the maegement defendants then hired Dr. Hsu to
become the nominal owner of Hollis; like DiGhalasani and Goldstein before him, he
did not pay fair value for the shares he aicgd in Hollis, invest any of his own money
in the corporation, or review any of Holksbooks or records prior to obtaining the
ownership interest. Compl. 144. He didtmmoany way control Hollis either. Compl.

19 45-46.

Instead, the management defendants exercised eden@dntrol over Hollis and
directed the provision of healthcare seeddo maximize the billing submitted to
insurers, including Geico, through the followifrgudulent schemes. Compl. 11 50-96.
First, Hollis provided initial patient examiniahs that were billed at an inflated rate
that misrepresented and exaggerated thd vaedical decision-making and services
provided by its physicians. Compl. Y 53-56econd, Hollis referred virtually every one
of its patients for a consultation withphysiatrist—a physician specializing in
rehabilitation—who purportedly performed amderpreted various diagnostic tests, an
approach not tailored to the needs of epahient or based on medical necessity.
Compl. 111 57-62. Third, Hollis billed Geico foma its physicians purported to perform,
manual range of motion and muscle strentgi$ting on nearly every patient despite the
fact that each patient had already undergone sestintg during his or her initial
examination. Compl. Y 63-67. Fourttearly every patient, after receiving an
examination at Hollis, would be sent foreatments such as physical therapy and
acupuncture, regardless of medical neceswitthe patients’desire to have such

treatments. Compl. 11 82-84. These treatts were usually pesfmed by specialists
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who rented space from Hollis at its clinic and whaid the management defendants
kickbacks for these referrals that took the foofrent. Compl. § 84. Fifth, healthcare
providers at or associated with Hollisgscribed medical equipment and devices for
patients from a specific medical supplieithout regard to medical need, and the
management defendants, in exchange, recétigdacks from the supplier. Compl. 19
68-76. Finally, Hollis’'s physicians referredtpents for psychiatric services at certain
facilities without regard to the patients’ aditions and sometimes over their objections,
and the management defendants received kickbaoks fhe facilities in exchange.
Compl. 1 77-81.

In order to obtain payments from Geico and otimeuirers for all of these
services, the management defendants either subshotteaused to be submitted
statutorily prescribed claim forms for No-FaBiénefits (“NF-3 Forms”). Compl. | 87.
These forms not only represented that Holliswawfully licensed and therefore eligible
to receive no-fault benefits under New York InswL&5102 but also that the services
were medically necessary and in fact adiyuperformed. Compl. § 88. Geico has
attached to the complaint a sample of tHF-3 Forms the management defendants
mailed to it. Compl. Ex. 7.

On December 3, 2010, the managermeéefendants moved to dismiss the
complaint pursuant to Rules 8(a), 9(b)dat2(b)(6) of the Federal Rules of Civil
Procedure. Memorandum of Law in SuppoftMotion to Dismiss dated December 3,
2010 (“Defs.”Mot. to Dismiss”) (Dkt. No. 31)Geico filed its opposition on February 4,

2011, Opposition to Motion to Dismiss ddtéebruary 4, 2011 (“Pl.'s Opp’n”) (Dkt. No.



35), and the management defendants filegirtheply on June 24, 2011, Corrected Reply
dated June 24, 2011 (“Defs.”Reply”) (Dkt. No. 52).

The Court on September 1, 2011 granted the maifdhe management
defendants to dismiss the substantive REZ@ RICO conspiracy claims against them
and susspontedismissed the common law fragthims against the John Doe
management defendants. HgllX)11 WL 4012441, at *3-4 &n.9. On September 12,
2011, Geico timely filed its motion fareconsideration of those rulings, see
Memorandum of Law in Support of Moticlo Reconsider Order dated September 12,
2011 (“PlL's Mem.”) (Dkt. No. 71), and thmotion for reconsideration is now fully
briefed. Memorandum of Law in Opposti to Motion to Reconsider Order dated
October 21, 2011 (“Defs.”Oppn”) (Dkt. N@.7); Reply Memorandum of Law in Further
Support of Motion to Reconsider Order datédvember 1, 2011 (“Pl.’s Reply”) (Dkt. No.
78).

[I. DISCUSSION
A. Legal Standard

Local Civil Rule 6.3 provides, in relema part, “[a] notice of motion for
reconsideration or reargument of a courder determining a motion shall be served
within fourteen (14) days after the entrytbe Court’s determinain of the original
motion, . ... There shall be served witte notice of motion a memorandum setting
forth concisely the matters or controllinga&ions which counsel believes the Court has
overlooked . .. ."Reconsideration of an order pursuant to this rel@dpropriate “to

correct a clear error or prevent a manifest gtice.” Virgin Atl. Airways, Ltd. v. Natl

Mediation Bd, 956 F.2d 1245, 1255 (2d Cir. 1992) (citations tied); accordMunafo v.
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Metro. Transp. Auth.381 F.3d 99, 105 (2d Cir. 2004). “The standarddranting such

a motion is strict, and reconsideration vgéinerally be denied unless the moving party
can point to controlling decisions or ddteat the court overlooked—matters, in other
words, that might reasonably be expectealter the conclusion reached by the court.”

Shrader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir. 1995The decision to grant or

deny this motion is within the sodrdiscretion of this Court. SeédcCarthy v. Manson
714 F.2d 234, 237 (2d Cir. 1983).

Geico maintains that the Court’s conclusibrat the complaint fails to allege facts
sufficient to support a claim that the managmnt defendants meet RICO’s distinctness
requirement was erroneous because the Court odeztboertain allegations in the

complaint and the applicability of the Supreme Géudecision in_Cedric Kushner

Promotions, Ltd. v. King533 U.S. 158, 121 S. Ct. 2087, 150 L. Ed. 2d (®®01), and its

progeny to the circumstances here. Pl.'s Mam3-9. Geico also argues that the Court’s
dismissal of the common law fraud ctas against the John Doe management
defendants misapplied or overlooked relevaase law because the dismissal occurred
before Geico had an opportunity to pursuecdigery to learn the identity of the parties.
Pl.'s Mem. at 12-13. Geico thus seeks statement of the RICO and fraud claims.

The Court will address each hfese contentions in turn below.

B. Civil RICO Act Claims

Geico alleges that the managemderfendants committed substantive RICO
offenses in violation of 18 U.S.C. § 1962(c) and gpined to violate RICO in violation of
18 U.S.C. §1962(d). A substave civil RICO claim has three elements: (1) alation of

the RICO statute, 18 U.S.C. 8§ 1962; (2) an igjto business or property; and (3) that the
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injury was caused by thwolation of Section 1962. Spool v. World Child Int1 Adoption

Agency 520 F.3d 178, 183 (2d Cir. 2008)To plead a violation of Section 1962(c), a
plaintiff must show “(1) conduct (2) of aenterprise (3) through a pattern (4) of

racketeering activity” for each individual defendameFalco v. Berng244 F.3d 286,

306 (2d Cir. 2001) (citations omitted).

1. Enterprise

Whether Geico’s complaint adequately pleads a Ré@G€rprise is the threshold
matter under review here. In the Order, the Caortcluded that it did not and
dismissed Geico’s substantive RICOdaRICO conspiracy claims against the
management defendants, reasoning that the allegatiothe complaint did not show
that the management defendants wariigently distinct from Hollis. _GEICQ2011
WL 4012441, at *3. Now having the occasiamrevisit this ruling, the Court concludes

that it was made in error and that thepB&me Court’s decision in Cedric Kushner

Promotionsrequires that it be confessed.
To plead a RICO violation, a plaintiff “mtallege . . . the existence of two distinct
entities: (1) a ‘person’; and (2) an ‘enteig®’that is not simply the same person’

referred to by a different name.” Cedric Kushneormotions 533 U.S. at 161-62; see

alsoRiverwoods Chappaqua Corp. v. Marine Midland Ba!A., 30 F.3d 339, 344 (2d

4The management defendants do not argue that Gaisdailed to sufficiently
plead proximate cause or injury.

518 U.S.C. 8§ 1962(c) makes it unlawful

for any person employed by or assadeid with any enterprise engaged in,
or the activities of which affect, interstate ordogn commerce, to conduct
or participate, directly or indirectlyin the conduct of such enterprise’s
affairs through a pattern of racketeering activity .
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Cir. 1994) (concluding that the same corporatetgrdannot be the RICO “person” and
the RICO “enterprise” under section 1962(c)8 U.S.C. § 1961(3) defines a person as
including “any individual or entity capable bblding a legal or beneficial interest in
property.” Meanwhile, 18 U.S.C. 8§ 1961(d¢fines an “enterprise” as including “any
individual, partnership, corporation, associatior other legal entity, and any union or
group of individuals associated in fact altlghunot a legal entity.” A RICO enterprise

is proved by evidence of an ongoing orgaation, formal or informal, and by evidence

that the various associates function as atioaring unit.” United States v. Applin$37

F.3d 59, 73 (2d Cir. 2011) (quoting United State$wrkette 452 U.S. 576, 583, 101 S.

Ct. 2524, 69 L. Ed. 2d 246 (1981)). The amptese requirement “is most easily satisfied

when the enterprise is a formal legal énti First Capital Asset Mgmt., Inc. v.

Satinwood, In¢.385 F.3d 159, 173 (2d Cir. 2004).

Here, Geico alleges that Hollis is tfenterprise” and that the management
defendants are the RICO persons that Hsen associated with Hollis and knowingly
conducted and/or participated in its affairs. Cdnyjfj 103-04, 110-12.Geico correctly

notes that under Cedric Kushner Promoticim&se allegations are sufficient to plead

the existence of two distinct entities, thaestisfying RICO’s enterprise requirement.
Pl.'s Mem. at 5.

In Cedric Kushner Promotionthe Supreme Court reversed and remanded the

Second Circuit’s decision affirming the disssal of the plaintiff's complaint alleging

6 Geico does not allege an associationactfenterprise and thus, contrary to the
management defendants’assem8pDefs.”Mot. to Dismiss at 21-22, the Court need
consider whether Geico has sufficientlgpted the “hierarchy, organization, and
activities” of the alleged enterprise. Satinwo885 F.3d at 174.
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RICO violations by Don King, the sole shareholdébon King Productions. 533 U.S. at
161-62. Relying on its own precedenttha corporation and its employees cannot
constitute an enterprise, the Second Circuitatoded that King was not a “person” who
was distinct from “the enterprisehut rather was part ofit. lét 161. The Supreme
Court rejected this approach:

While accepting the “distinctness” pdiple, we nonetheless disagree with

the appellate court’s application of that principl® the present

circumstances—circumstances in which a corporatepleyee, acting

within the scope of his authoritygllegedly conducts the corporation’s

affairs in a RICO-forbidden way. Thaorporate owner/employee, a natural

person, is distinct from the corporatigself, a legally different entity with

different rights and responsibilities duo its different legal status. And

we can find nothing in the statute ths#quires more “separateness” than

that.
Id. at 163 (internal citations and quotation marks ted). Further, the Supreme Court
distinguished, on factual grounds, the earprecedent upon which the Second Circuit
relied, noting that while the case beforedncerned a claim that a corporate employee
is the “person” and the corporation is thaterprise,” the earlier precedent “concerned
a claim that a corporation was the ‘persand the corporation, together with all its
employees and agents, wehee ‘enterprise.”_ldat 164 (citing Riverwoods30 F.3d at
344).

The allegations here meet the distinctness requére because the management
defendants—all natural persons—are legdlbtinct from Hollis—the enterprise—even
though they were each employees oflliso Moreover, unlike in Riverwoodshe

complaint contains no allegation that Hollvas the “person” and that the management

defendants and Hollis were the enterpridest the opposite; as in Cedric Kushner

Promotions Geico alleges that the corporation, Hollis, is tenterprise” and its
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employees, the management defendants, tl@ORdersons. Compl. §1 103-04, 110-112.
The complaint thus has adequately alidgevalid RICO enterprise as to the

management defendants. See,,éAgme Am. Repairs, Inc. v. Katzenbemgo. 03 Civ.

4740 (RRM) (SMG), 2010 WL 3835879, at t.D.N.Y. Sept. 24, 2010) (citing Kushner
533 U.S. at 164) (enterprise adequately gexdhbecause corporation alleged to be RICO
enterprise had separate legal identity distincinfritnat of defendant shareholders);

Allstate Ins. Co. v. Rozenber§90 F. Supp. 2d 384, 391 (E.D.N.Y. 2008) (sarhe).

Since the Order dismissed Geico’s substantive Ra@@ RICO conspiracy claims
for failure to adequately plead an enterpyidee Court cannot grant Geico the relief it
seeks—reinstatement of these claims—withbrst determining whether the complaint
sufficiently pleads the other elements obse claims given the management defendants’
motion to dismiss pursuant to Rules 8(ah@@nd 12(b)(6) of the Federal Rules of Civil
Procedure.

Rule 8(a)(2) requires a complaint to include “@dhand plain statement of the
claim showing that the pleader is entitledredief.” To survive a motion to dismiss
pursuant to Rule 12(b)(6), Geico’s pleadimust contain “sufficient factual matter,

accepted as true, to ‘state a claim to religfttis plausible on its face.” Ashcroft v. Ighal

556 U.S. 662, 129 S. Ct. 1937, 1940, 173 L. Ed888 (2009) (quoting Bell Atl. Corp. v.

"The Court rejects the management aefants’ contention that Geico’s motion
for reconsideration should be denied be@isaises new arguments not previously
presented to the Court. Defs.”’Opp’n at2-The Court dismissed the substantive RICO
and RICO conspiracy claims against the mgaraent defendants on grounds not raised
in their motion papers, sdgefs.”Mot. to Dismiss at 18arguing that since Hollis is the
RICO enterprise, the claims against it skibbie dismissed) and GEICO thus never had
the opportunity to brief the issue. In anyev, reconsideration is appropriate where, as
here, there is a need to correct a clear erroawf ISee, e.gMunafg 381 F.3d at 105.

11



Twombly, 550 U.S. 544, 570, 127 S..dOB55, 167 L. Ed. 2d 929 (200%)A claim has

facial plausibility “when the @intiff pleads factual content that allows the Cotwordraw
the reasonable inference that the defendahalide for the misconduct alleged.” Ighal
129 S. Ct. at 1949. Although detailedtfaal allegations are not necessary, the pleading
must include more than an “unadorned, the-defendarawfully-harmed-me
accusation;” mere legal conclusions, “a formualegcitation of the elements of a cause of
action,” or “naked assertions” lifie plaintiff will not suffice._Idat 1949 (alteration in
original) (internal quotations, citations, dmlterations omitted). This plausibility
standard “is not akin to a probability remament,’ but it asks for more than a sheer
possibility that a defendaitas acted unlawfully.” Id(quoting_ Twombly 550 U.S. at
556).

In determining whether Geico sufficiegfpleads the remaining elements of its
substantive RICO and RICO conspiracy clajrittee Court will apply these principles in
turn below. And, consistent with managemeetendants’request, Defs.”Opp'n at 4,
the Court will consider the arguments they poensly made in support of their motion
to dismiss the complaint.

2. Participation

The Court must first determine whetheach of the management defendants

conducted or participated, directly or iméctly, in the conduct of the enterprise’s

8 In addition to the facts alleged indltomplaint, a district court considering a
motion to dismiss pursuant to Fed. R. Civ. P. 1&§bYmay also consider . .. documents
attached to the complaint as exhibits, and docum&rmdorporated by reference in the
complaint.” DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010) (citing
Chambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002)).
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affairs. 18 U.S.C. § 1962(c). The Supreme Cous ¢tmncluded that “to conduct or
participate, directly or indirectly, in the cdact” of an enterprise’s affairs “one must

participate in the operation or managementhaf enterprise itself.” Reves v. Ernst &

Young 507 U.S. 170, 185, 113 S. Ct. 1163, 122 L. Ed528 (1993). While it is not
necessary under this test for a defend@arnttave primary responsibility over the
enterprise’s affairs, or even hold a formabkgon in the enterprise, a plaintiff must still

show that the defendant took “some partinecting those affairs.” State Farm Mut.

Automobile Ins. Co. v. CPT Med. Seryslo. 04 Civ. 5045 (ILG), 2008 WL 4146190, at

*11 (E.D.N.Y. Sept. 5, 2008) (quoting Revé&® 7 U.S. at 179). Itis not enough merely to
“take directions and perform tasks that aexessary and helpful to the enterprise or
provide goods and services that ultimately bentéf enterprise; it is required that the
provision of these services allow the defendanditect the affairs of the enterprise.”

Id. (citation, internal quotation marks, and alteragsammitted).

Geico’s complaint offers sufficient ¢aual allegations to show that the
management defendants participated indheged enterprise. Geico alleges that in
exchange for payments from the managamaefendants, the nominal owners (1)
effectively sold their medical licenses to Hell(2) falsely represented that they were the
true owners of Hollis when in fact th@jyayed no role in its actual operation and
management; and (3) along withe management defendants and Hollis, enteredanto
number of complex financial agreements designedktt the management defendants
with total control over Hollis while concealing tmature of the management
defendants’influence. Compl. 11 37, 40, 43;46 Geico further alleges that as a result

of their total control of Hollis, the manageents defendants prepared fraudulent bills
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that (1) misrepresented and exaggerated the lévekdical decision-making and
services provided by Hollis; and (2) were fonnecessary or duplicative medical services
or services never provided. Compl.J3F67. Likewise, Geico avers that the
management defendants received kickbacks from algrpf medical devices
prescribed to patients who didnt need thbyndoctors associatesith Hollis and from
psychiatrists to whom patients were refaarwithout regard to their need for such
referrals. Compl. 1Y 68-81. These gleions are sufficient to explain how the

management defendants participated inrttenagement of the enterprise. See,e.g.

CPT Med. Servs2008 WL 4146190, at *11 (allegatis that non-physician defendants

actually controlled medical corporations, siphormedfits by preparing and submitting
fraudulent bills to insurance company orhladf of medical corporations and arranged
for payment of kickbacks sufficient to establishripeipation in enterprise’s affairs

under civil RICO act); Allstate Ins. Co. Valley Physical Med. & Rehabilitation, P.C.

No. 05 Civ. 5934 (DRH) (MLO), 2009 WL 35388, at *8-9 (E.D.N.Y. Sept. 30, 2009)
(motion to dismiss civil RICO claim dead where, among other things, complaint
alleged that doctor defendants sold tlse of their names and licenses so that
professional corporations could be formamd that non-physicians actually managed

the corporations and engaged in fraudulent no-failling).°

9The management defendants contenat #ach of these cases is factually
distinguishable from the circumstances here—@RThe grounds that the tests at issue
in that case were of no medical valudaat confirmed by scientific journals and
scientific reports, and Vallegn the grounds that discovery in a prior case piactiuced
evidence that a non-physician actually owrtbe professional corporations. Defs.’
Reply at 4-5. The Court disagrees. The diomson a 12(b)(6) motion “is not whether a
plaintiff will ultimately prevail but whether thelaimant is entitled to offer evidence to
support the claims.” Todd v. Exxon Cor275 F.3d 191, 198 (2d Cir. 2001) (quoting
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3. Predicate Acts
RICO defines “racketeering activity” taclude certain predicate criminal acts

including mail fraud._S.Q.K.F.C., Inc. v. Bell AflriCon Leasing Corp84 F.3d 629,

633 (2d Cir. 1996). Aplaintiff asserting a thinaud claim must allege (1) “the existence
of a scheme to defraud, (2) defendant’s knowinghoentional participation in the
scheme, and (3) the use of interstate mailg@nsmission facilities in furtherance of
the scheme.” Idat 633 (citation omitted). The allegations, moreg must meet the

particularity requirements of Fed. R. Civ. P. 9(l9eeMills v. Polar Molecular Corp.12

F.3d 1170, 1176 (2d Cir. 1993).In order to satisfy this requirement, the comptai
must ordinarily “(1) specify the statemerttgat the plaintiff contends were fraudulent;
(2) identify the speaker; (3) state wheredamhen the statements were made; and (4)
explain why the statements were fraudulent.” dtl1175 (citation omitted). The
management defendants argue that the igegd acts of mail fraud alleged in the
complaint fail to meet these requirement3efs.” Mot. to Dismiss at 14-17.

The management defendants fail to redag that in complex civil RICO actions
involving multiple defendants, Rule 9(dpes not require that the “temporal or

geographic particulars of each mailing maddurtherance of the fraudulent scheme be

Scheuer v. Rhoded16 U.S. 232, 236, 94 S. Ct. 16&®, L. Ed. 2d 90 (1974)). At this
stage of the litigation, the complaint contaisufficient factual allegations regarding the
management defendants’ participation in theeeprise’s affairs tallow Geico to offer
evidence to support its claims; the fact that emiceesupported the allegations at issue
in CPTand_Valleyat the time of the filing of the complaint in theactions is of no
consequence here.

10 Fed. R. Civ. P. 9(b) provides that “[i]n allegifrgaud or mistake, a party must
state with particularity the circumstances conging fraud or mistake. Malice, intent,
knowledge, and other conditions of a persanind may be alleged generally.”
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stated with particularity,” but requires iresad only that the “plaintiff delineate, with
adequate particularity in the body oftlkomplaint, the specific circumstances

constituting the overall fraudulent schemeAtU Ins. Co. v. Olmecs Med. Supply, Inc.

No. 04 Civ. 2934 (ERK), 2005 WL 3710370, at *L1DEN.Y. Feb. 22, 2005) (quoting In

re Sumitomo Copper Litig995 F. Supp. 451, 456 (S.D.N.Y. 1998)); see &sHl.

Laborers’and Emp'rs Health Welfare Fund v. Pfizer IncNo. 08 Civ. 5175 (KMW),

2009 WL 3151807, at *4 n.10 (S.D.N.Y. Sept. 30, 20;CEvercrete Corp.v. H-Cap. Ltd.

429 F. Supp. 2d 612, 624 (S.D.N.Y. 2006).

This complaint describes the specidiccumstances constituting the overall
fraudulent scheme in detail, and it includas exhibit of samples of a number of the
fraudulent submissions mailed or causedbéomailed by the management defendants
on specific dates and times. Compl. § 104 & ExFdérther, the complaint alleges that
each of the management defendants are cotedeto the scheme in that each “could
reasonably have foreseen” that the nvaluld be used “in the ordinary course of
business as a result of” their acts—all tisatequired under the mail fraud statute.

United States v. Bortnovsk®$79 F.2d 30, 36 (2d Cir. 1939Indeed, the very basis of

the management defendants’fraudulent schevag their submission of fraudulent bills
through Hollis to Geico by use of the mail. i@pl. 1 50-88. Finally, the facts alleged in
the complaint and contained in the exhsbiegarding the management defendants’

predicate acts are substantially similar to thtbest this Court and others in this district

have previously found to be sufficient. See, eAllstate Ins. Co. v. HalimaNo. 06 Civ.

1316 (DLI) (SMG), 2009 WL 750199, at *5 (E.D.N.Y.aW. 19, 2009) (Rule 9(b) satisfied

where plaintiffs included with complaint saneppf allegedly fraudulent bills submitted
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to insurer for medically unnecessary services)iexaP009 WL 3245388, at *9 (Rule
9(b) satisfied where exhibits to complaint contairspecifics such as the patient
involved, the dates of allegedly fraudulenlidand when they were mailed to plaintiff

insurer); CPT Med. Servs2008 WL 4146190, at *12 (citing Moore v. Paineweb. Inc,

189 F.3d 165, 173 (2d Cir. 1999)) (Ruleéb® &atisfied where plaintiff attached to
complaint exhibits indicating, among othtérings, the dates certain fraudulent bills
regarding medical treatments were submittedhsurer). Geico thus has adequately
pleaded a RICO claim predicated on mail fraud tettisfies the particularity
requirements of Rule 9(3}.

4. Pattern

The complaint also sufficiently allegaspattern of racketeering activity. A
pattern requires “at least two acts of ra@ezting activity, . . . the last of which occurred

within ten years . . . after thcommission of a prior act of racketeering acyivitl8

11 The Court rejects the management aefents’ argument that the complaint
does not allege facts strongly supporting aferiance of scienter. Defs.”’Mot. to Dismiss
at 18. In order to satisfy the scienter reg@ment, a plaintiff must allege either: (1)
facts which demonstrate that the defendard hath the motive and a clear opportunity
to commit the fraud; or (2) facts which show straniigumstantial evidence of
conscious behavior or recklessness by thfemi@ants._Powers v. British Vita, P.L,G7
F.3d 176, 184 (2d Cir. 1995).

“When courts speak of clear opportunttycommit fraud, they do not envision
the kind of elaborate plot that is alleged to hawdolded in this case.” Idat 185. The
complaint shows strong circumstantialeence of conscious behavior by the
management defendants, however, agléges, among other things, that the
management defendants (1) purchasedrtbminal owner’s medical licenses; (2)
permitted Hollis to be illegallyjncorporated in their name&) used Hollis as a vehicle
for the submission of fraudulent claims®e®ico; and (4) directed the provision of
medical services at Hollis in order to manize the submission of these fraudulent
claims.
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U.S.C. 81961(5). “To establish a pattermplaintiff must also make a showing that the
predicate acts of racketeering activity by a defemtdare related, and that they amount
to or pose a threat of continued criminal activitipeFalco, 244 F.3d at 321 (quoting

H.J.Inc.v. Nw. Bell Tel. C9492 U.S. 229, 239, 109 S. Ct. 2893, 106 L. Ed128

(1989)).

“The latter so-called ‘continuity’ requireemt can be satisfied either by showing a
‘closed-ended’ pattern—a series of relapg@dicate acts extending over a substantial
period of time—or by demonstrating an ‘apended’ pattern of racketeering activity
that poses a threat of continuing crimicahduct beyond the period during which the
predicate acts were performed.” Spdai20 F.3d at 183 (citations omitted).

The management defendants argue thatcdmplaint fails to plead both closed-
ended continuity and open-ended continuibefs.”Mot. to Dismiss at 18-21. They
maintain that the complaint alleges predicatés of mail fraud by a small number of
participants against a single victim, involgiessentially a single scheme insufficient to
establish closed-ended continuity. bt.18-20. Additionally, they argue that the
complaint fails to establish open-ended contipbecause it does not allege a threat of
continuing criminal activity by them._ldt 20-21. Geico persuasively responds that the
complaint contains sufficient facts to show botlenpended and closed-ended
continuity. Pl.'s Mem. at 27-33.

“A closed-ended pattern of racketeering activityalves predicate acts
‘'extending over a substantial period of time.” tlBavood, Inc., 385 F.3d at 181 (quoting

GICC Capital Corp. v. Tech. Fin. Gr@a7 F.3d 463, 466 (2d Cir. 1995)). “Although

continuity is primarily a temporal concept,tadr factors such as the number and variety
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of predicate acts, the number of both paptants and victims, and the presence of
separate schemes are also relevant tereining whether closed-ended continuity
exists.” 1d.(quoting_ De Falcp244 F.3d at 321).

Here, Geico alleges that the managemaafendants submitted or caused to be
submitted via the mail over 46,000 separfaéeidulent claims to it over a six year
period beginning as earlyas J@904. Compl. 11 1, 7 & Ex. 1t further alleges that the
predicate acts of mail fraud “are essentiabnaler for Hollis to function.” Compl. I 105.
In other words, Geico allegghe management defendants committed the predacase
as a “regular way of conducting the [maeawent] defendants’ongoing business.” Nw.
Bell Tel. Co, 492 U.S. at 250. Finally, other vits of the fraud—the State of New York
and other insurers—are alleged as well. See, €@ampl. 11 6, 37, 91. For all of these
reasons, the complaint sufficiently allegeslosed-ended pattern of racketeering

activity.l2 See, e.g.Valley, 2009 WL 3245388, at *8 (closed-ended continuity

sufficiently alleged where numerous predicate acturred over a number years and

state of New York and other insurers waiso alleged as victims); State Farm Mut.

Auto. Ins. Co. v. Valery KalikaNo. 04 Civ. 4631 (CBA), 2006 WL 6176152, at *16

(E.D.N.Y. Mar. 16, 2006) (closed-ended ¢oruity established where 1,256 separate
fraudulent claims submitted to insurer over a fgear period).

In sum, Geico has sufficiently afed that the management defendants
committed a substantive RICO offense in vidatof 18 U.S.C. § 1962(c). Thus, the

Section 1962(c) claims against the managetriefendants are hereby reinstated.

12 n light of this conclusion, the Counteed not address the parties’ contentions
regarding open-ended continuity.
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5. Section 1962(d) Conspiracy Claims

Geico’s Section 1962(d) claims must béentated as well. “In addition to the
substantive elements of a RICO claim, to statea&tiunder Section 1962(d), a plaintiff
must also allege that ‘each defendant, bydwoor actions, manifested an agreement to

commit two predicate acts in furtherance of the ooom purpose of a RICO

enterprise.” _CPT Med. Seryx2008 WL 4146190, at *14 (quoting Colony v. Holokg

Inc. v. Strata, In¢.928 F. Supp. 1224, 1238 (E.D.N2X96)). The Second Circuit has

explained that this agreement may be shofia defendant “possessed knowledge of
only the general contours of the conspiracy.” App, 637 F.3d at 75 (quoting United

States v. Zichettella®?08 F.3d 72, 100 (2d Cir. 2000)); see dlbhuted States v.

Yannotti 541 F.3d 112, 122 (2d Cir. 2008) (“[T]o be fougulilty of RICO conspiracy, a
defendant need only know of, and agreeth@ general criminal objective of a jointly

undertaken scheme.” (citing Salina v. United Stab2® U.S. 52, 63, 118 S. Ct. 469, 139

L. Ed. 2d 352 (1997))).

Contrary to the management defendants’assertiahthe complaint only
contains conclusory allegations regardingaayneement among them, Defs.” Mot. to
Dismiss at 25, Geico has sufficiently gJed a conspiracy under the relatively low
standard set forth above. The complaint not ofigges that each of the management
defendants possessed knowledge of the gdrerdours of the conspiracy, but also that
they had knowledge of their co-conspirators’ ralesommitting, or causing to be
committed, the submission of fraudulent ofai to Geico—the predicate acts of mail

fraud. See, e.gCompl. 1 33-51, 87-88 & Ex. 7. Indeed, the cdarpt alleges in detail

the management defendants’roles in establishirdydirecting the various schemes at
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Hollis that ultimately resulted in the submigsiof these claims to Geico. Compl. {1 53-
86. Accordingly, “[Geico] has not onlylaged that the [management] defendants
agreed to participate in the scheme, but tihaty had knowledge that the scheme would
ultimately result in the mailing of fraudent bills to [Geico],” and the complaint
therefore has sufficiently alleged violanie Section 1962(d) by the management

defendants. CPT Med. Serv8008 WL 4146190, at *14:; see al8bstate Ins. Co. v.

Etienne No. 09 Civ. 3582 (SLT) (RLM), 201W/L 4338333, at *8-9 (E.D.N.Y. Oct. 26,
2010). Geico’s Section 1962(d) claims ag&tithe management defendants are therefore
hereby reinstateéb.
C. Fraud Claims Against the John Doe Defendants
Having addressed Geico’s contentionstanmotion for reconsideration as to its
RICO claims against the managementeshi@ants, the Court now turns to its
contentions regarding the Court’s ssi@montedismissal with prejudice of the common
law fraud causes of action against the John Doeagament defendants. Holli2011
WL 4012441, at *4 n.9. Geico maintainhat the Court misapplied or overlooked

relevant case law counseling against dismissalaofs against John Doe defendants

13The management defendants contend thatCourt should “require GEICO to
provide a RICO statement in the event @aurt . . . declines to dismiss the RICO
claims.” Defs.”Opp’n at 4 They argue that a RICO statemt is required to “sharpen
and clarify the issues, confirm the com@eess of the Complaint’s assertions or
highlight it [sic] pleading deficiencies.” Defdlem. at 26. The Court sees no reason to
do so. Itis not this Court’s practice toguere plaintiffs asserting civil RICO claims to
file RICO statements as a matter of course. Moeepw is clear from the foregoing
discussion that Geico has sufficiently pleadesdRICO claims and thdhe issues in this
case require no further clarification at this juunrc.
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before a plaintiff has had ample opportunityptorsue discovery to learn their identities.
Pl's Mem. at 13. The Court agrees.
Though it is true that, “as a generaleuthe use of John Doe’to identify a

defendant is not favored,” keiano v. Cnty. of Suffolk419 F. Supp. 2d 302, 313

(E.D.N.Y. 2005), the Second Circuit has explainkdtt‘courts have rejected the
dismissal of suits against unnamed defendantsdentified only as John Doe’s,’until
the plaintiff has had some opportunity for chsery to learn the identities of responsible
officials.” Davis v. Kelly 160 F.3d 917, 921 (2d Cir. 1998) (error for disttcourt to
dismiss_proseplaintiffs section 1983 claims agast unnamed prison officials without

providing him opportunity to learn their identitgrtough discovery); see al&earse v.

Lincoln Hosp, No. 07 Civ. 4730 (PAC) (JCF), 2008L 1706554, at *3 (S.D.N.Y. June

17, 2009) (“Courts typically resist dismiggj suits against John Doe defendants until
the plaintiff has had some opportunity for chsery to learn the[ir] identities . ...”
(internal quotation marks and citation omitjedAnd courts in this circuit and others

apply this principle to both represented and peplaintiffs alike. _See, e.gBangura v.

Cnty. of NassauNo. 07 Civ. 2966 (DRH) (ETB), 200&/L 57135, at *6 (E.D.N.Y. Jan. 7,

2009) (denying represented plaintiff's motion fadgment on the pleadings on claim

against John Doe defendants); 5A C. WrightaletFederal Practice & Procedugel321

(3d ed. 2005) (citations omitted) (“[M]ostderal courts typically Wi allow the use of a
fictitious name in the caption so long as it apsetdat the plaintiff will be able to obtain
that information through the discovery process;wdddhat not prove to be true, the

action will be dismissed.”).
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In light of the Second Circuit’s decision in Dawad because discovery in this
case is currently ongoingthe Court hereby reinstates Geico’s common lawdra
claims against the John Doe management defendants.

[11. CONCLUSION

For all of the foregoing reasons, Geico’s motionfeconsideration is GRANTED.
The Court hereby reinstates (1) Geico’s 8&ttl962(c) and 1962(d) claims against the
management defendants; and (2) its comraonfraud claims against the John Doe
management defendants.

SOORDERED.

Dated: Brooklyn, New York

November9,2011

/s/

l. Leo Glasser
Senior United States District Judge

14 The discovery deadline is February 10, 2012. 2odkinute Entry dated July
28,2011
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