United States of America et al v. American Express Company et al. Doc. 639

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA, et al.,

Plaintiffs, MEMORANDUM

-against 10-CV-4496 (NGG) (RER)

AMERICAN EXPRESS OMPANY and
AMERICAN EXPRESS TRAVEL RELATED
SERVICES COMPANY, INC,,

Defendants.

NICHOLAS G. GARAUFIS, United States District Judge.

I INTRODUCTION

Following alengthybench trial, the court issued Findings of Fact and Conclusions of
Law (the “Decision”) on February 19, 2015, finding that the Non-Discrimination Poogis
(the“NDPs”) maintained byAmerican Express Company and American Express Travel Related
Services Company (collectively, “Defendants,” “American Express,” or “Ajnenstitute an
unlawful restraibion trade under Section 1 of the Sherman Act, 15 U.S.C(B€cision
(Dkt. 619).) Pursuant to a Scheduling Order also issued on February 19;2€Héduling
Order”) (Dkt. 620),the partiesnade submissions to the court concerning the proper scope of
permaneninjunctiverelief in this case (SeeJoint Submission as to Remedy (“Joint
Submission”YDkt. 621); PIs.” Mem. in Supp. of Proposed Fingl‘ov’'t’s Br.”) (Dkt. 622);
Defs.” Mem. of Law in Supp. of Defs.’ Proposed Fingl‘Defs.’ Br.”) (Dkt. 623); PIs.” Reply
Mem. in Supp. of Proposed Final(JGov't's Reply”) (Dkt. 626); Defs.” Reply Mem. of Law in
Further Supp. of Defs.” Proposed Finaf“Defs.” Reply”) (Dkt. 627).) The Government and

Defendants each submitted propossmiedial orderg¢see Gov't’'s Proposed J. (Joint Submission,
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App. 1 (Dkt. 621-1)); Defs.’ Proposed J. (Joint Submission, App. 2 (Dkt2p2las well as an
appendix eflectinga comparison of the two proposateéJoint Submission, App. 3

(Dkt. 6213)). In addition, he court granted leave two sets of norparty merchantand to
merchant Southwest Airlines to submit comments concerning the proposed re@eelyot.

by Non-Party Merchants @hcerning Proposed Remedy (Dkt. 631); Not. by Class Pls. M[1-1-
2211 (E.D.N.Y.) Concerning Gov't's Proposed J. (Dkt. 634); Not. by Southwest Airlines
Regarding Proposed Relief (Dkt. 635).) With leave of court, AmericareBsgmd the
Governmenteachfiled consolidated responses to theee merchantomments. $eePls’ Mem.
in Reply to NonPartyFilings Regarding Remedy (DKi36); Resp. of Defs. to Ndnarty
Comments (Dkt. 637)

Having considered the submissiomgluding thespecificremedies proposed by the
Government and American Expreaadon the basis of theell-developed factuakcord
introduced during the trial, the Court issues this Memorandum to explain certain of the
provisions contained in th@rder Enéring Permaneninjunctionas to the American Express
Defendantgthe “Permanent Injunctidi that the couréntersconcurrently with this
Memorandum.

As the court has explained on numerous occasions, the court believes that given the
complexity of the general purpose credit and charge card network servicdsyiritus parties
themselves are likely best equipped to determine how American Express’s rmeggadations
might be rewritten so as to satisfy American Express’s interests andhygoitavith the
Sherman Act.” (Scheduling Order at Zhe court therefore encouraged the partigsittly
propose a remedy(Seeid. at 1-:3.) Unfortunately, as demonstrated by the competing proposed

orders the parties have reachedly limited common ground. Thus, the court must resolve



numerous disputes, concerning both core and collateral issues. This Memorandum #mglains
reasoningehind the court’s resolution of the parties’ core disptites.

As discussed more fully below, with soregceptions andith certainmodifications, the
courtgenerallyadopts proposals made by the Government and rejects competing proposals made
by Defendants. Although the court invited American Express to play an active roge in t
construction of th&ermanent InjunctigrAmerican Express’s coproposals wereconsidering
the record before the coutbo narrowor unwieldy to effectuate the remedial objectives of a
permanent injunction under the Sherman Act. Through its proposals, American Exquss w
have the court ignore the Supreme Court’s guidance in the antitrust context that:

[t]he District Court is not obliged to assume, contrary to common
experience, that a violator of the antitrust laws will relinquish the
fruits of his violation more completely than the court requires him
to do. And advantages already in hand may be held by methods
more subtle and informed, and more difficult to prove, than those
which, in the first place, win a marketWhen the purpose to
restrain trade appears from a clear violation of law, it is not
necessary that all of the untraveled roads to that end be left open

and that only the worn one be closed.

Nat'l Soc’y of Prof'l Eng’rs v. United States, 435 U.S. 679, 698 (1978) (qudtirigSalt Co. v.

United States332 U.S. 392, 400 (1947)).
ThePermanent Injunctiors designed to eliminate the consequences of Defendants’ past

violation of theSherman Actind toencourage functionalnd fair marketn the future.lIt is

! This Memorandum does nptovide a detailed explanation fitve court’s resolution of less signifidatisputes
between the partiesTheseinclude the court’s adoption of the Government’s proposed definition of “Matth
(seePermanent InjunctioB I.M), adoption of the Government’s propoggdvisionauthorizing exclusiveteering
agreements between Amex and merchants under certain circumssaetsihanent InjunctioBg111.B.3, IV.D),
adoption (as modified by the court) of American Express’s proposed provisifimgog its right to steer
cardholders toward particular merchargsgPermanent Injunctio8 I11.B.6), adoption (as modified by the court) of
the Government’s proposed provisions governing notice to merchantsaafuttes Decision an®ermanent
Injunction (seePermanent InjunctioB IV.C), rejection of American Express’s proposed definition of “Rugse(
Defs.’ Proposed J. § 1.22), rejection of American Express’s propoegidipn regardingnarketingbenefitsand
other servicessgeDefs.’ Proposed J. §1.B.6), andrejection of American Express’s proposal that would have
required merchants engaging in stegto provide notice to AmexsgeDefs.’ Proposed J. §1.B.9). Finally, the
court notes that while it has drawn largely from the parties’ prdgdshas also made its own additions and
subtractions to the languagdecluding adjustments to certain time ipels



structured talarify whichrights merchantaow have, and confirmshich powersAmerican
Expresgetains ThePermanent Injunctionontains detailed notice provisions to ensure that
Amex-accepting merchants receinetification of the changes to the NDPs and of timaiscent
ability to steer customers towardrgicular credit card branddt also contains thorough
compliance provisions to guarantbat American Express meets its obligations and changes its
perception of and response to steering by merchdims.cout does not seek to punish
Defendants or to impose punitive terms upon them, and the court is cognizant of the fhet that
implementation othe Permanent Injunctiowill require Defendants to expend significant efforts
and to alter the ways in which they engage with merchants. This result flowth&dimdings
contained in the court’s Decision, and is a result that the Sherman Act is desigredde. p
. LEGAL STANDARD

In an antitrust caségourts have an obligation, once a violation of the argtttaws has
been established, to protect the public from a continuation of the harmful and unlawful

activities? United States v. Parke, Davis & Co., 362 U.S. 29, 48 (1960). An antitrust remedy

should “pry open to competition a markettthas been closed by defendairitegal restraints.

Int’l Salt Co. v. United State832 U.S. 392, 401 (1947), abrogated on other grounds by Ill. Tool

Works Inc. v. Indep. Ink, Inc547 U.S. 28 (2006). The remedy should seek “both to avoid a

recurrence of the violatn and to eliminate its consequentdsat’| Soc'y of Prof'l Eng’rs v.

United States435 U.S. 679, 697 (197&ndto “cure the ill effects of the illegal conduct, and

assure the puial freedom from its continuancelJnited States v. U.S. Gypsum Co., 340 U.S. 76,

88 (1950). See alsd~ord Motor Co. v. United States, 405 U.S. 562, 573 (1972)relief in an
antitrust case must be ‘effieve to redress the violations’ and ‘to restore competition.” (quoting

United States v. E.l. du Pont de Nemours & Co., 366 U.S. 316, 326 (L9%6) relief ordered




shouldbe based “on some cleandication of a significant causal connection between the
conduct enjoined or mandated and the violation found directed toward the remedial goal

intended.” United Stats v. Microsoft Corp., 253 F.3d 34, 105 (D.C. Cir. 2001)

(quoting 3 Phillip E. Areeda & Herbert Hovenkamnmtitrust Law{ 653(b) (1996)).The
punishment of a defendant fiss prior transgressions is not, however, a proper remedial purpose.

See, e.gHartford-Empire Co. v. United States, 323 U.S. 386, 409 (1945) (“[W]e may not

impose penalties the guise of preventing future violatiof)s. Thus, the remedy should not

“adopt overly regulatory requirements which involve the judiciary in thiecadiesof business

management.’New York v. Microsoft Corp., 224 F. Supp. 2d 76, 100 (D.D.C. 2002) (citing

United States. Paramount Pictures, 334 U.S. 131, 163 (19484 sub. nonMassachusetts v.

Microsoft Corp., 373 F.3d 1199 (D.C. Cir. 2004).

Absent & adequate remedy in an antitrust case, the Government may have “won a
lawsuit [but] lost a cause.Int'| Salt, 332 U.S. at 491. Accordinglyistrict courts “are invested
with large discretion to model their judgments to fit the exigencies of the parasiér Int'l
Salt 332 U.S. at 400-01lt “is entirely appropriate” for an antitrust remedy to “gbfyond a

simple proscription against the precise conduct previously putsivat’| Soc’y of Prof'l

Eng'rs 435 U.S. at 698. A district court thus has “broad power to restrain acts which are of the
same type or class as unlawful acts which the court has found to have been cbormaitiese
commission in the future unless enjoined, may fairhamigcipated from the defendasittonduct

in the past” Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 132 (1969) (quoting

N.L.R.B. v. Express Publ'g Co., 312 U.S. 426, 435 (1941}t i5 well settled that nce the

Government has successfully borne the considerable burden of establishingj@awablaw, all



doubts as to the remedy are to be resolved in its favortioffmanlLa Roche Ltdv. Empagran

S.A, 542 U.S. 155, 171 (2004) (quoting E.I. du Pant\#gmours366 U.S. at 334)).

More generallyas Defendantesmphasize in thesubmissionsa court entering a
permaneninjunction in any case must not misuse its equitable powers under Rule 65 of the

Federal Ruls of Civil Procedure SeeFed. R. Civ. P. 65(dCity of New Yorkv. Mickalis Pawn

Shop, LLC 645 F.3d 114, 144 (2d Cir. 2011) (“Although a district court hagide range of
discretion in framing an injunction in terms it deems readertalprevent wrongful conduct,’ it
is nonethelesghe essence of equijurisdiction’ that a court is only empowereio ‘grant relief
no broader than necessary to cure the effects of the harm caused by the vio(gtiotirig

Forschner Grp., Inc. v. Arrow Trading Co., 124 F.3d 402, 206 (2d Cir. 199¥)jje the

Second Circuit has warned, generatlhat “[i]njunctive relief should be narrowly tailorea fit
specific legal violations” and “should not impose unnecessary burdens on lawful dctivity,

Waldman Publ’g Corp. v. Landoll, Inc., 43 F.3d 775, 785 (2d Cir. 1994) (citation omitted), in the

antitrust context, the Supreme Court has made clear that a court issuing astaatitedy is

authorized to constrain a defendant’s otherwise protected cosdace.g.Nat'l Soc'y of Prof’l

Eng’rs 435 U.S. at 697-98I(n fashioning a remedy, the District Court may, of course, consider
the fact that its injunction may impinge upon rights that wouléretlse be constitutionally
protected, but those protections do not prevent it from remedying the antitrusomsilgt

F.T.C.v. Nat'l Lead Co., 352 U.S. 419, 430 (1961p]ecrees often suppress a lawful device

when it is used to carry out an unlawful purpose.”



1. DISCUSSION

The court now turns to the core disputes between the parties concerning the sltepe of
Permanent InjunctianAlthough the parties have agreed on certain definitions and provisions,
the most significant aspects of the reimesquire judicial resolution

A. The NDPs

In its Scheduling Order, the court invited the parties to propose new language for the
NDPs, noting that “[flashioning appropriate relief in this case will reqrer&in of the
provisions in the NDPs to be excised entirely,” while “[i]t may be possibléor other
challenged clausds be revised, amended, or recdwerized in such a way that considers the
interests of both Plaintiffs and Defendai (Scheduling Order at? The Government’s
proposed judgment not onigentifies language that, in the Government’s view, must biseckc
but also proposes affirmative contractual language informing merchantsrafgheto engage
in steering. $eeGov't’s Proposed J. 8 V.B.) American Express, on the other bhagdes that
the Government’s proposal to include specific changes to the contractual larguage |
“unnecessary,” since “American Express will be subject to the Final Judgmaérg entered in
this case and... will have every incentive to ensure that it remains in compliance with that
order.” (Defs.’ Br. at 49.) Ameran Express further argues that‘able transactioal counsel,”
and not the court or the Governmeratte' in the best position to draft the specific language that
would be necessary to effectuate the Court’s order while protecting Aménxgaess’s
legitimate business interests.ld.{ see alsad. (“American Express has not found any precedent
in which a Court unilaterally made specific, widinging edits to a firm’s contractual language

as part of a final judgment in a Section 1 casg.”).



The court agrees in part with the Government and in part with Defendsftes years of
litigation between the partieg1(addition to ongoing litigation between American Express and
non{arty merchants), a remedy that does not identify specific contractual ¢grtbatis no
longer enforceable merely kicks the can down the proverbial rBaelPermanent Injunction
must, at a minimum, identifthelanguagecurrentlycontained in the NDPs rendered
unenforceable by the court’s Decision. Thus, in 8 IV.B oRaemaent Injunction the court
identifies language, currently contained in the NDPs, that is no longer eaiftace

The court does not, however, find it appropridbe lack of a better phrase, put words
into American Express’s mouth. Thus, ermaneninjunction does nanandate Amexo

includespecific language its contracts with merchant¢Compare, e.gPermanent Injunction

8 IV.B.2 (striking unenforceable language)th Gov't's Proposed J. 8§ V.B.2 (proposititat
Amex includeaffirmative language in comdcts notifyingmerchants of their right to steer and
providingexamples of suckteering).) Other provisions of thBermanent Injunctioansure that
(1) merchants will be aware of their rights, andAR&)erican Express will not undermitiee
remedyby including impropeor overly restrictive laguage in itgevisedcontracts. Firstall
merchants will receive ample notice of the court’'s DecisionRarthanent Injunctio(see
Permanent InjunctioB 1V.C), and any merchant that is terminated by Amex or threatened with
termination will receive additional noticedePermanent Injunctio8 IV.F). Second, whenever
American Express plans to implement changes to the way it regulates m&rabesptance of
other brands of credit cards or of debit cards, it must provide notice to the Governgant. (
Permanent InjunctioB IV.H.)

In one, limited context, the court daeslude specific language thAtnerican Express

mayinclude in its contracts with merchants without violating the termseoPdrmanent



Injunction. SeePermanent Injunctiog8 IV.B.4.) Pursuant to § I111.B.6f the Permanent
Injunction,American Express remaimsithorized to requirermerchantngaged in steering
indicate, in a limited manneits acceptance of American Expre&eealsoinfra Part 111.D.1.
Thus, where the NDPs befamequiredall merchants communicating payment methods to
customers tddisplay [Amex] Marks according to [its] guidelines and as prominently and in the
same manner as any Other Payment Produttsex’s merchant contractan still (if Amex
choosesjequire merchants that engage in steering to “post limited signage at the poiat of sa
(including online or on mobile services) or store entry or communicate oratlyhién Merchants
accept [Amex].” (Se@ermanent InjunctioB IV.B.4.) As discusseth more detaibelow, this
languagestrikes & appropriatéalance betweeallowing merchants to effectively steer, and
protecting Defendants’ legitimate interest in remig merchants who steer away from Amex to
at least inform customers that thelgo accept American ExpreSsAs with other provisions of
its merchant contract®Amex is authorized tmsteaddraft alternativelanguage that comports
with the Permanent Injunctipmpon notice to the GovernmenBegPermanent Injunction
81V.H.) The courtincludes affirmativecontractual language inl¥.B.4 to provide the parties a
“safe harbor” of acceptable language concerning na@tcsignage and oral communications.

B. Boundaries of Permitted Steering

The parties sharply dispute the boundarigsesimittedmerchant steering. American
Express argues that, based on the court’s Decision amwidlrecord, steering should be
allowed onlyto a “Less Expensive General Purpose Card,” as determined on a trankgction
transaction basis. In other words, under Amex’s propstsdring would be alloweshly if the

merchant—using a calculation of “Alln Merchant Fee” supplied yefendats—determines

2 In addition, the court did not strike from the NDBsguagehatmakes clear that American Express can require
all merchants to indicatieir acceptance of Amex whenever a customer affirmativelyvalssforms of payment
are accepted.



that for the particular transaction, accepting the customer’s particulakmer-branded credit
card would cost the merchant less money. In addition, under Amex’s prapedakrmanent
Injunction would not protect a merchant’s right teesto products outside ofedit and charge
card products, including debit cards. In response, the Government argues that Ameex’
Expensive Card” and transaction-based approach would undermine the remedy and allow
Defendants, rather than merchants, to determine when a merchant maynsaelelitidn, the
Government argues that although the court’s Decision held that the relevant iorapkeposes
of its market power analysis excludes dehitds allowing steering only between general
purpose credit and charge cards “would only deter merchants from engaginging stettre
first place, including steering among general purpose cards, and would hinoletics of
competition among general purpose card networks.” (Gadsit at 14.) Accordingy, the
Government proposes a remedy that would allow steering to any “Form of Payartentn
defined by the Government to include cash, check, debit, “or any other means by which
Customers pay for goods or servicesSe¢Gov't's Proposed J. 8 11.1.)

For the reasons discussed below, the court rejects American Express’s Isrthfatsa
steering be permitteohly on a transactioby-transaction basis and only to a “Less Expensive
General Purpose CatdIn addition, although the court agrees that the implementation of an
effective remedy in this case must allow a merchant to steer, in certain canoassttdrands
of debit, the court rejects the Government’s overly broad proposal that the reswgyoaéct

steering to other forms of payment, such as cash and theck.

3 Of course, other sources of law outside of the scope ¢fehmanent Injunction, such as the Durbin Amendment
to the DoddFrank Wall Street Reform ar@onsumer Protection Act of 2010, may protect certain forms of steering
to certain forms of paymentSéegenerallyDecision at 3€81.)

10



1. Amex’s “Less Expensive General Purpose Card” Proposal

Amex argueshatthe “Decisior—and the Government’s entire theory of competitive
effects—is premised on the theory that merchants need the ability to steer to lowgeoesal
purpose credit and chargegrds to enhance competition among[teneral purpose credit and
charge]card networks for merchant business.” (DeBs. at 9.) While true that in most
instancesrational merchants will want to stemrstomersoward creditcards that cost them less
money to accept, it is not American Expresgghtto perform such a calculation, or to force
merchants to make such a calculation on the basis of American Expres$Sipeel terms.The
trial record demonstrated that merchants are able to make price comparisohat aeddin
merchants care about npnice features, such as speed of pay or treatment of refimdgher
words, as the court noted in its Decision, “the law does not permit American E£kpaEcide
on behalf of the entire market which legitimate forms of interbrand congpesitiould be

available and which should not.” (Decision at 136f) F.T.C.v. Ind. Fed’'n ofDentists 476

U.S. 447, 482 (1986) The[defendantjs not entitled to prempt the workig of the market by
deciding for itself that its customers do not need that which they deféand.

2. Amex’s TransactiorBased Approach

In tandem with its “Less Expensiégeneral Purpose Cargtoposal Amex posits that
“the only way to ensure that merchaats steering to lower cost cards, and thereby acting in a
manner consistent with the Court’s . . . Decision, is to require that the cost cameridone at
the transaction level.” (DefsBr. at 11.) Again, Amex seeks to continue its control of narth
decisionmaking rather tharo allowmerchants to decide what is best for themselltas the

merchant’s prerogative to determine whether to steer on a general, brandrevekc(easés

* If American Express believes that merchants and/or consutnerst understanthetruerelative costs of
acceptig Amex credit cards compared to other creditisait is of course permitted educate merchants and
consumers

11



own costs for thosgansactions wherié happens tsteerto a particular Visa card that ultimately
costs more to accept than the customer’s Amex) caravhether to steer on a transacéidrasis.
The trial record and the Decision include many examples of gebesaldspecificsteering, and
a limitation on stegng to the level of a specifi@anticipated transaction wiauseverely
undermine the remedy

3. Steering to DebiBrands

The parties dispute whether American Express should be permitted to barntehdma
steering customers toward debit cardd ather forms of payment, such as cash and check.
American Express argues that, “consistent with the Court’'s market defifiidings, . . the
conduct that the Court’s remedy should redress has nothing to do with non-[general purpose
credit card] payrant forms,” such as debit. (Defs.’ Br. at 17, 19.) The Government responds
that “Amex has no basis for demanding the right, unavailable to Visa or Mastet€hlock
merchants from attempting to steer customers to payment forms outside thet nelekat,
including to particular brands of those payment forms.” (Gov't’s Br. at 13.)

As reflected in 8 IlI.A of théermanent Injunctigrthe court has determined that in order
to implement an effective remedy in this case other words, “to allow Merchasto attempt to
influence the General Purpose Catiit aCustomerusesby providing choices and information
in a competitive market~merchantsnust be allowed to steer toward particular brands of debit
cards in addition to steering between brands of cregiitls (Permanent Injunction § 111.A.)
ThePermanent Injunctiodoes not, howeveexpresslyprotect steering to other forms of
payment, such as cash and check, although other sources of law provide such protection in

certain circumstances

12



The court aknowledges, as Amex emphasizést it determined in its Decision that
debit and credibhetwork servicesomprise separate market§eéDecision at 37-61.) However,
the mere fact that debit cards are not part of the general purpose credit ardaithngtwork
services market does not mean that the court lacks the power to include braelois cdrds
within the scope of thBermanent Injunctianin tailoring the terms of the remedy to this
particular casea pragmatic approach is necessary. &oedf the matter is that the major
brands of credit cards (such as Visa and MasterCard) also sponsor debit cartiserafore
impossible for merchants to effectively stbetween brands afeditwithout the authority to, in
certain casesn effectsteer a customer toward a debit card. Under American Express’s
proposal, a merchant would be constrained to state that it “prefers Visa arddit or that
customers who uséMasterCard credit cartiseceive an upgrade. But a merchant may want to
stee by statingsimplythat it “prefers Visa,” or that customers who as@lasterCart receive
an upgrade, or even by prominently displaying just the Discover logo. Excluding branfg of de
cards from the scope of the permitted steering would chill merchant steeringidddender
illusory the rights provided by tifeermanent InjunctianThus, Amex cannot prohibit a
merchant from posting a sign stating that it prefers a particular brand; thia¢brand name
encompassesoth credit and debit cards.

Finally, the courtexpresslydoes not include brands of debit cards within the scope of
8 1lIlLA.7 of thePermanent InjunctianThus, while a merchant has the right undeiPenanent

Injunctionto communicate to customers the cost of accepting Americare&s; or the relative

® This is not the first case in which an antitrust injunction has coverediaginaot within the relevant market.

See, e.g.Int'l Boxing Club of N.Y. v. United State858 U.S. 242, 262 (1959) (upholding injunction that “went
beyond the relevant markehich has been considered for purposes of detémmthe Sherman Act violations,”
because “theelief[] must be broader than tfrelevant marketpbecause the evil to be remedied is broader.”
(internal quotation marks and alterations omitted)). Indeedt, @ab included within the terms of the injunction in
the Visa litigation, even though the court, like this one, determineddteatit and debit comprised separate markets.
SeeUnited States v. Visa U.S.A., Inc163 F. Supp. 2d 322, 408 (S.D.N.Y. 200N!@reover, including debit as a
necessary part of the remedy does not put it in the same product markgenéthl purpose ods’’).

13



costs of accepting different brands of credit cards (and the merchant may do so aags ave
rather than transactiespecific,basis), American Expregsinprohibit merchants from including
costs associated with acceptance of dedoidls in this calculatigrsince blending the costs of
accepting credit cards and debit cards would likely overstate the diffdvetweeen the
merchant’overall cost of accepting American Express and its cost of accepting other brands,
such as Visa anlllasterCard, that have both credit and debit carfiseFermanent Injunction
§ 1llLA.7; Defs’ Br. at 16-17.)

C. Termination of Merchants Engaged in Steering

Defendants seek an exprggsvision in thePermanent Injunctiothat would
“confirm . . . that American Express is entitled to exercise its right not to do or continue to do
business with a merchant that chooses to steer Card Members away fromats (I2ets. Br.

at 2§ see alsdefs.” Proposed J. I#.B.8.) American Express reliemn United States v.

Colgate& Co., in which the Supreme Court stated that the Shermanddets‘not restrict the
long recognized right of trader or manufacturer engaged in an entirely foustesss, freely to
exercise his own independent discretion gsatbies with whom he will deal.250 U.S. 300,

307 (1910) see also, e.gMonsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 (1984)

(“A manufacturer of course generally has a right to deal, or refuse to deal, witlewdratn

likes, as long as it does so independeh(biting Colgate 250 U.S. at 307)United States v.

Bausch & Lomb Optical Co., 321 U.S. 707, 728-29 (1944) (“But in no instance has [Congress]

indicated an intention to interfere with ordinary commercial practises. businesssuch as
[defendans], which deals in a specialty of a luxury or neatury character, the right to select
its customers may well be the most essential factor in the maiotenathe highest standards of

service.”)

14



The Government responds that allowing American Express to termainagechantvho
opts tolawfully steer would amount to “explicit Court authorization” for Amex “to achieve the
same anticompetitive objective that the Court condemned in its Decisionv't'§Gor. at 14.)
Even where the Supreme Court has recognize@thgatedoctrine, the Government argues, it
has also describatle breadth of the district court’s equitable power and the authority of the
district court to takedction[that] reasonablyends to dissipate the restraints and prevent

evasions. Bausch & Lomb321 U.S. at 726.

The courtrecognizes that, in the abstrabgfendants’ argumeris appealing. Buit
would be an absurd result if t@®lgatedoctrinecompletelysuppressed thaddrict court’s
authority under the Sherman Act to issue appropriate rahefthereby authorizedimexto
continue, through its market power and a rontractualrefusal to deal,the very practice
deemed aolawful in the court’s Decision.

In its Decison, the court concluded that one of American Express’s core business
practices—the maintenancand enforcement of the NDPsviolated the Sherman Act. Thus,
American Express is not similarly situated to the general “manufacturérader” described in
Colgate and does not enjoy the same presumptive rights. In other words:

The law violator who would oppose a remedy imposed against him
as itself a violation of the law does not stand in the same position
as an innocent party; those whom the court has found in the wrong
may not oppose a remedy on the ground that it would constitute a
wrong if leveled at a neparticipant in the litigation. “In
fashioning a remedy, the District Court may, of course, consider
the fact that its injunction may impinge upoghts that would
otherwise be constitutionally protected, but those protections d

not prevent it from remedying” the violations.

United States v. Paradis#80 U.S. 149, 193 n.3 (1987) (quotiNgt’l Soc'y of Prof’l Eng’rs

435 U.S. at 697-98). Thua district court has discretion under the Sherman Act “to decree relief

15



effective to redress the violations, whatever the adverse effect of suclea degrivate

interests.” E.l. du Pont de Nemours, 366 U.S. at 32& alsd\at'l Lead 352 U.S. at 430

(“[D] ecrees often suppress a lawful device when it is used to carry out an unlawful purpose.
Indeed, the Supreme Court has previously approvedtafust remedies thagstricteda

violator’s rights, including First Amendment righsgeNat’l Soc’y of Prof'l Eng’rs, 435 U.S.

at 698, and patent rightseeUnited States v. Glaxo Grp. Ltd., 410 U.S. 52, 58-60 (1973)

(holding that district court properly limited defendant’s patent rights in asititnjunction).

Here, the court found that tlegistence and enforcement of thDPswasan
anticompetitive restraint on tradéplgate cannot stand for the proposition that a firm’s ordinary
right to refuse to deas sacrosanct under circumstances wiiesé firm could use its market
power to impose the sg exact harm ocompetition. Moreover, in its Decision, the court found
that cardholder insistence significantly limits a merchant’s ability to ceasptance of
American Express (sd®ecision at 7478), and that Amekas actively monitorecherchant
adivity and enforced the NDPs, includitgrminatingmerchants for steering (sek at 3132).

In this particular case, and based on American Express’swiliimgness to stop merchant
steering at all costsranting Amex’s request for an unconditional right to refuse to deal would
make the Government’s vindication of the public’s rights entirely illus@fy Int’l Salt 332

U.S. at 401 A public interest served by such civil suits is that they effectiviehyopen to
competition a market that has been closed by defenddegsil restraints.If [an antitrust]

decree accomplishes less than that, the Government has won a lawsuit and lost)a cause

The couralsofinds persuasive the reasoninglays “R” Us, Inc. v. HC, 221 F.3d 928
(7th Cir. 2000)although, as Defendants note, there are differences between that case and this

one. Like this case, which the court has previodsbcribed as “not fit[ting] neatly into the
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standard taxonomy of federal anigt law” (Decision at34), Toys “R” Usinvolved a
complicatedseries of verticahnd horizontal agreements, in which Toys ‘& (atraditional
retailer) attempted to influence the business activities of toy manufacincetke relationships
between toymanufacturers and discount retailers. 221 F.3d at 930-35. An admivesiast
judge entered a remedy thatter alia,prohibited Toys “R” Us from “refusing to purchase toys
and related products from a supplier because, in whole or in part, thaesoffpred to sell or
sold toys and related products to any toy discountseéid. at 939.Toys“R” Us argued to the
administrative law judge (and again on appeal to the Seventh Circuit) that titly rerampled

on its ability to exercise its rights undeolgateto choose unilaterally the companies with which
it wanted to deal.”ld. at 934. The Seventh Circuit rejected this argument, explaining that

“unilateral actions of the sort protected by Monsanto@oldateare not the same thing as a

retailer’s request to the mafacturer to change the latebusiness practiceld. at 939. In
other words, theemedial ordebarred Toys “R” Us from “tell[ing] the manufacturer what
do,” but still permitted Toys “R” Us “to decide which toys it wgd] to carry and which ones to
drop, based on business considerations such as the expected populagityenh.” 1d. at 939-
40. In addition, the Seventh Circuit explained that a remedial provision barringR'oys
from refusing to deal with suppliers that also silelir products to discounters was proper under
Colgate since “[tlhese refusals to deal were the means [Toys “Rusksgl to accomplish the
unlawful result, and as such, they are subject to regulatidnat 939, 94citing Nat’l
Lead 352 U.S. at 425).

Here, given Amex’s market powerardholder insistence, aAanex’s prior enforcement
of the NDPs, and given the court’s “obligation, once a violation of the antitrust |aswseha

established, to protect the public from a continuation of the harmful and unlawful agtivitie
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Parke, Davis & Co., 362 U.S. at 48, the court agrees with the Seventh Circuit’s reasoning

Toys “R” Usthat a remedial orderan in this particular circumstancéimit a violator’s right to
refuseto deal without running afoul @olgate Of course,ike Toys “R” Us, American Express
remains free to terminate a merchant for reasons other than merchant stegrougidistent
with the court’s findings that Amex has violated the Shermanitdistnot free talictate
merchants’ business practices (@adpetuatehe status quo agherchantsot engaging in
steering by threatening to refuse tieal with merchanteho exercise their rights pursuant to the
Permanent InjunctianAccordingly, the Permanent Injunction does not contain the provision
AmericanExpress seeks.

In addition Amex is concerned that it will risk violating tiermanent Injunctioif it
terminates asteeringmerchanfor a reason other than steering; it also contématsa
requiremenbdf pretermination notice to the Governmasiontrary to a public policthat
favorstermination ofmerchants engaged in illegal activitig§ee, e.g.Defs.’ Br. at 29-30 n.15
(“If American Express faces a contempt proceeding every time it cancels a ménclhahdo
happens to be steering, American Express would uniquely be penalized foriegercis
cancellation rights even when cancellation would be required by law, rieguatprudent
business judgment.”).) The court is confident, however, that underdtigied notice and
reporting requirements imposed e Permanent InjunctigpPAmexmaintains itsability to
terminate merchants for reasons other than steering, including whereddayother applicable
law. (SeePermanent InjunctioB8 IV.E (requiring quarterly reporting by Amex to Government
of all terminations or suspensions and the reasoning for the actdis)reéquiring notice from
Amex to any merchant it terminates or threatens with termingtidime court has rejected the

Government’s proposal that Amex give advanced notice to the Government whenevertd plans
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threaten or terminate a merchant that is engaged in steering, no matter théorethson
termination. ComparePermanent Injunctio8 IV.F, with Gov't's Proposed J. § V.F.)
D. Additional Clarifications

1. Visa and MasterCard Consent Decree

The parties dispute the significance of the Visa and MasterCard Consent Decree
previously entered in this case&SeFinal J. as to Defs. MasterCard Int’l Inc. and Visa Inc.
(“ConsentDecree”) (Dkt.143).) Amex argues that because a court has greater flexibility in
approving a proposed consent dectesile withholding rights from American Express that
were granted to Visa and MasterCard in the Consent Decree in this case would be
inappropriately punitive, the fact that the decree with Visa and MasterCard@sobertain
restrictions on their activity cannot, on its own, form the basis for imposing those sam
restrictions on American Express.” (Defs.’ Br. at 7.) The Government, onh&eland, argues
that “[a] settlement is often a compromise, and thus may encomegassief than a litigated
judgment.” (Gov'ts Reply at 4 (emphasis in original).) In other words, “when a consent decree
is brought to a district judge, becausisia settlement, there are fnadings that the defendant
has actually engaged in illegal practices. It is therefore inappropriatesfprdge to measure

the remedies in the decree as if they were fashioned after tdaltéd States v. Microsoft

Corp., 56 F.3d 1448, 1460-61 (D.C. Cir. 1995) (emphasis in original).

The court appreciates that in theubmissions, both parties noted where their proposals
parallel or differ from the Consent Decree, and the justifications for thodée|[saoa
differences. (See, e,gsov't’s Br., Ex. 2 {ablecomparing each provision of the parties’
proposed judgments to the Consent Decree); Defs.’ Br. at 41 (arguing that compl@nsens

from the Cosent Decree are sufficient).) Whilgetcourtrecognizes theterplay between the
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Permanent Injunctioand the Consent Decraealso recognizes that tlermanent Injunction
must be based on the evidence submitted at trial. Thefaoimetrrecognizes that American
Express’s business model differs in importaatysfrom that of Visa and MasterCard. Thus, the
Permanent Injunctioparallelsthe Consent Decree somerespects, and deviates from the
Consent Decree iotherrespects. The fact that tRermanent Injunctionontains a provision

that Amex opposes because it does not appear in the Consent Decree does not render such a
provision “punitive” EeeDefs.’ Br. at 37)the fact that th®ermanent Injunctionontains a
provision not in the Consent Decree that the Government opposes doesanahat Amex is
inequitably granted rights not available to Visa and MasterGasl €.9.Gov't’'s Br. at 5

(“Thus, the judgment should not provide Amex with opportunities to restrict steerirays w
Visa and MasterCard cannatdathus perpetuate the market impediments that this Court found
unlawful.”)).

2. Communicating Acceptance of Amex

As discussed aboveeesupraPart IlI.A, American Express has a legitimate interest in
requiring that merchastwhosteer customemwvay from Anex cards also communicate tfwose
customers thathey accept American Express. The Government argues that Amex should only
be allowed to require such a communication where the merchant otherwise comradaicate
customersvhich brands it accepts (for expla, on a small display at the point of sale indicating
all brands accepted)/Vhere a merchamnly communicategs preference for certain brands (for
example, a sign at the point of sale stating thmeechant prefers Visa, or asiat the point of
sde offering a discount to customers who use a MasterCard, but nothing more), the Governm
appears to argue that Ameannotcompel a merchant to communicate, in some way, that it also

accepts American Express.
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The purpose of thBermanent Injunctiors not to mislead consumers into believing that a
particular merchant that chses to engage in steering does noftaah, accept American
Express. Rather, as the court explained in the Decision, the removalDPsshould
increase théow of truthful information between merchants and customeseljecision
at30.) Thusat thethreshold, the court agrees with Defendants that they should have the
authority to require merchants that engage in steering to also communicatenoctsistat they
accept American ExpresSimilarly, the court does not agree with the Governmentahat
provision protecting Amex’s ability to enforce signage rules is “unnecessadyyjives Amex an
“undue influence with merchant steering.” (Gov't's Br. at 18.)

Under 8§ II.B.5 of thePermanent InjunctigPAmerican Express has authority to impose
signage requirements, but tlaisthority is limited and in no event is Amex authorized to use
rules concerning signage or other merchant communications regantieg #cceptance® deter
or undermine the efficacy of merchant steerif@ermanent Injunction § 111.B.5.) Accordingly,
at most, Defendants can require that merchants post signage at the pointinflsal@dg online
or on mobile services)r store enty or communicate orally that they accept American Express.
For example, Amex cannot compel a merchant to do more than post a sticker at thegabdant
or store entry indicating all accepted brands, including the preferred branbésjpower to
require anything greater would chill efforts by merchants to steer, and widute the
effectiveness of steering (for example, it would go too far if a rule edjonerchants engaging
in steering to place an Amex logo on the actual sign attempting temefucustomer choice).
With respect to online or mobile transactions, the court rejects American Esgregposal that
it “shall be entitled to require that the signage indicating American Expresgtance must

appear at the earliest point within the&yment path at which any such practice occurs.” (Defs.’
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Proposed J. BI.B.6.) Like traditional merchantévho, under th&®ermanent Injunctigrcan
indicate their acceptance of Amex at the point of ealgore entry), online and mobile
merchants that close to steer are entitled to determine the appropriate wapasdnably
communicating their acceptancEAmerican Expressso long as they communicate to
customers at some point in the process that they, in fact, accept AmericassExpre

Finally, asdiscussed above, under 8 IV.H of fh@rmanent InjunctigrAmerican Express
must give notice to the Government of any changes to its rules governing merahesptance
of other credit card brands or debit cards before implementation of those Thiles the
Government will be on notice should American Express takeifiggoregarding signage that is
contrary to the terms of tHeermanent Injunctioandthis Memorandum, and will be able to seek
relief from this court should the Government believe American Express has done so.

3. Disparagemerand Surcharging

The parties agree that Defendasttsuldretain the right to prohibit merchants from
disparagingr mischaracterizinthe Amex brand, but disagree on remedial language.
Defendants seek provision that permithemto adopt rules that “prohibit Merchants from
disparaging or mischaracterizing Bsand or making untrue statements about American Express
or the Merchant's AHin Merchant Fee for accepting American Express General Purpods.C
(Defs.” Proposed J. § 1ll.C.) The Government proptisasAmexbe permittecbnly to “prohibit
Merchants from disparaging its Brand, including (1) mischaracterizing AameExpress
General Purpose Cards, or (2) engaging in activities that harm American£xpresness or
its Brand.” (Gov't's Proposed J. 8§ IV.C.) The Non-Party Merchants go further, pngpbat
thePermanent Injnctionexpressly define “disparaging” so that Amex cannot take the future

position that novel forms of steering not expressly included iPé&mmanent Injunctioare, in
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fact, activities that “harm American Express’s business or its Brand.” -fdary Merchants’
Comment at 90.)

In §1II.C of the Permanent Injunctigrthe court clarifies that Amex is permitted to
enforceboth rules that prohibit merchants from disparaging its baaddules that prohibit
merchants from mischaracterizing its branBerfnanent Injunctio8 I1I.C.) Included within the
umbrella of “mischaracterization” are rules that prohibit menth&om making untrue
statements about Amex, or untistatements about the merchant’s cost for accepting American
Express credit cards or other credit camisintruestatements about the relative costs of
accepting the cards of different brandBernmanent Injunction §11.C.) The court does not
adopt the Non-Party Merchants’ proposal to define “disparaging,” as what caodsttutes
disparagement was not part of the trial in tase. However, theermanent Injunctiodoes
include language, for the avoidanceaofydoubt, providing that engaging in authorized steering
practices—includinga merchant communicating the reasonably estimated (including average)
cost incurred when a customer uses a particular brand of credi#-canthotconstitute a practice
that “disparages,” “mischaracterizes,” or “harms” the Amex brand. R€smanent Injunction
8111.C.) The court is confident that the parties and merchants will understand the conduct
captured by the concepts of disparagement and mischaracterization. ARirttament
Injunctionincludes mechanisms for a merchant to file a complaiitt the Government should
that merchant believe that Defendants are taking an overly broad viewettreepts. Jee
Permanent InjunctioB8 IV.F,V.F.)

Similarly, the court does not adopt the NBarty Merchants’ proposal to define the

concept of “surcharges.” The court is confident that merchants will unadetsta difference
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between a discount and a surcharge, and the definition of surchasgngpt part of the trial in
this case.
4. Timing

Considering that this is a permanent injunction entered after a full trial, terects
American Express’proposal that it have the later of (a) 90 days from the date of entry of the
Permanent Injurton, or (b) 90 days following the expiration of any stay of Beemanent
Injunction entered by this court or an appellate gaarimplementhe requirecchanges to its
business. SeeDefs.’ Proposed J. 8§ 1.9Rather in thePermanent Injunctigrthe court orders
that withinthe later of30 daydrom the date oéntry of thePermanent Injunctigror 30
following the expiration of a staymex (a) cease to engage in the Prohibited Conduct and (b)
commence the Required Conduct atice/compliance requirementtSee, e.g.Permanent
Injunction 88I.G, IlIl.A, IV.A.) The 30dayperiodof implementatiorgives Defendants ample
time to seelanadditionalstayof the Permanent Injunction, while also providihgt, absent a
stay,the process of remedyjrthe instant antitrust violation will begin earnest

The court agrees with the Government that a ten-year termination prawiilorthe
possibility for oneyear extensionsy appropriate, and rejeddefendantsproposal that would
terminate thé®>ermanent Injunction upon the adoption of rules by Visa and MasterCard that
prohibit forms of steering authorized by thermanent Injunctian(Compard?ermanent
Injunction 8§ VI.C,with Defs.” Proposed J. 8 VI.CIf circumstances change, @odif uponthe
expiration of the Consentdaree Visa and MasterCaattempt tcagainbar merchant steering,
Amex can, consistent with tiermanent Injunctigrseek relief from this court.SeéePermanent
Injunction § VI.A (reserving the court’s jurisdiction over fhermanent Injunctioand

authorizing the parties to seek further orders or modifications).)
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E. Compliance Provisions

Finally, the Government proposes significant compliance provisions, arguing thak“Am
should be required to devote as least as much attention to monitoring compliance fitlalthe
Judgment as it did to monitoring merchants’ compliance with its anticompetitive restraints
(Gov't’s Br. at 33.) Defendants respond that the “onerous, @ssacy, and unreasonable”
compliance provisions are punitive and premised on the Government’s “baselesgjtessum
that “American Express cannot be trusted to comply with the Court’s Final Judgr(eets.’

Br. at 41, 42.)Defendantgpropose compliance provisiotisatparallel those in the Consent
Decree but nothing more.

The courtagreeswith the Government; considering American Express’s previous,
aggressive enforcement of the ND&wsglcertain of the positions that it took at triedpust
compliance provisions are necessary to ensure that Amex complies wiRlertmanent
Injunction. It is not yet clear to the court whether American Express has a positiydiaioce
attitude, particularly in light of its unwillingness to agresome ofthe Government’'snore
modest proposals. Contrary to Defendants’ argument, compliance provisions aremetres
only for antitrustviolators who engaged in criminal, intentional, or malfeasant cond8et (
Defs’ Br. at45; Gov'ts Replyat 18 & n.12.) For a compaiy the size of American Express,
the compliance provisions included in faRermanent Injunctioare not overhcostlyor
burdensome—for example, the court has not appointed an independent, external monitor,
although it certainly has the authoritydo so. In addition, should Defenda(us the
Government, for that atter)believe that the compliance provisions are unworkable, or require
adjustments once implementéldey are permitted under tRermanent Injunctioto seek

modificatiors from the court.
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IV. CONCLUSION

As set forth above, and as embodied in the court’s separate Order Entering Permanent
Injunctionl as to the American Express Defendants, the court adopts many of the proposals made
by the Government with respect to the proper scope of injunctive relief in this case, with some

exceptions, and with certain modifications.

SO ORDERED.
s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAURIS
April 30,2015 United States District Judge
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