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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

EDWARD FAHEY, MEMORANDUM AND ORDER
Plaintiff, 10Civ. 4609(ILG) (MDG)
- against -

CITY OF NEW YORK and NEW
YORK CITY FIRE DEPARTMENT,

Defendants.
GLASSER, Senior United States District Judge:

On October 8, 2010, plaintiff Edwafeahey (“Fahey”), who suffers post-
traumatic stress disorder (“PTSD”) as a resilhis experiences working as a firefighter
at ground zero on September 11, 2001, initiated abigon against his former
employers, defendants the City of New Ydtke “City”) and the New York City Fire
Department (the “FDNY"), alleging that he wavrongfully terminated on account of his
PTSD in violation of the Americans withisabilities Act, 42 U.S.C. § 1210 seq.(the
“ADA"), the New State Executive Law 8896, 297, and the New York City
Administrative Code § 8-107.

Defendants have moved for summarggment on Fahey’s claims, contending,
among other things, that Fahey was termatalbecause he tested positive for cocaine
use, not because he suffered from PTSD, amd this suit merely constitutes a last ditch
effort by Fahey to relitigate the propryedf his termination—a decision that has
previously been upheld both in administratpmceedings and on judicial review by the
New York State Supreme Court (the “state court”).

For the reasons stated below, defendants’moborsdimmary judgment is

hereby GRANTED.
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|. BACKGROUND

The following facts are undisputed. Fatjeined the FDNY as a firefighter on
October 15, 1995 at the age of 27. Defenda®tatement Pursuant to Local Civil Rule
56.1dated Oct. 20, 2011 (“Defs.’56.1") 1 1 (DKi. 11); Complaint dated Aug. 12, 2010
(“Compl.”) T 14 (Dkt. No. 1). From 199® 2004, Fahey was assigned to Ladder 1,
Battalion 1 on Duane Street in downtowlanhattan—ear the former World Trade
Center site. Declaration of Jane Andemdn Support of Defendants’ Motion for
Summary Judgment (“Andersen Decl.”) Ex.&2,16-17 (Dkt. No. 20); Compl. T 19.

On the morning of September 11, 2001, Fahey wagasd the job of driving
First Battalion Chief Joseph Pfeifer (“Pfeifer"na, after seeing the first hijacked plane
strike the North Tower of the World Trader@er, went to the North Tower to assist
Pfeifer in organizing a command station is ibbby. Compl. § 19, 21. Once there, the
scenes Fahey witnessed were horrificurbed victims, badly injured victims, and
bodies exploding.” Compl. 1 21. Moreoys&rhen he left the North Tower lobby to
retrieve radios and get a count of the fimmpanies reporting to the site, he witnessed
scores of people jumping from its top floofsaining bodies around [him].” Compl. |
22. Shortly after Fahey returned to the loliyhe North Tower, the South Tower was
struck and subsequently collapsed, blogvinim to the floor and covering him with
debris and rubble. Compl. § 23. When thsst-filled air began clearing and Fahey was
able to see again, Fahey helped carrylibdy of Father Michdeludge, the FDNY’s
chaplain, out of the North Tower’s loblaypd, moments later, the North Tower too

collapsed. Compl. 1 24-25. Physicallysgathed, Fahey returned to Ladder 1, which



became the command post for the recovery operaiaground zero, and eventually
made his way home. Compl. 1 27-28.

The events of September 11 haunted Fahey, in the years after, he frequently
turned to alcohol for solace. Compl. 1 28-29, B&ginning on November 11, 2001, he
also sought medical treatment for symptoms of atyyaed PTSD. Declaration of
Leonard Zack in Opposition to Summary Judgmentddec. 9, 2011 (“Zack Decl.”)

Ex. 1, at 7. Fahey never told anyone frahre FDNY about his anxiety or that he was
suffering from PTSD. Andersen Decl. Ex. &,31-32. Nor did he seek out help from
FDNY counselors; in fact, he refused counsglitestifying that “l was approached by
counselors, but I didnt believe in counselinigdidnt know what was going on and |
really didnt care.”_Id Ex. D, at 30. Fahey's wife, @mnon Colonna, wanted Fahey to
attend counseling for his alcohol problem damis drinking concerned her to such an
extent that in late 2002 she contacted BattaliorefdBill UIm to try to urge him to get
Fahey counseling. Zack Decl. Ex. E, atR2er efforts were ultimately unavailing.
Andersen Decl. Ex. D, at 53-54.

On October 14, 2004, the FDNY's Testing Unit admiared a random drug test
on Fahey, and Fahey tested positive for cocainefs.66.1 1 6; Andersen Decl. Ex. E, at
37. Fahey testified that two nights before thositive test, he haaktended a retirement
party for one of his colleagues where he drankh®point of blacking out. Andersen
Decl. Ex. E, at 38. The day after the paRghey started a shift as the chauffeur, or
driver, of the fire truck. Zack Decl. Ex. E, at 2.

The FDNY on October 21, 2004 broughisciplinary charges against Fahey as a

result of the positive drug test. Defs.’5§.Z. Pending the outcome of these charges,
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Fahey was removed from his firghter duties and was forced report to headquarters,
where he “did nothing all day.” Andersen Dee€k. D, at 20; Defs.’56.1 1 8. After seven
or eight months, Fahey was assigned to agsidte library at the Fire Academy. Defs.’
56.19 9. As aresult of the positive driegt, the FDNY also ordered Fahey to attend
counseling at the FDNY's Counseling SeracUnit (“CSU”), where a counselor there
diagnosed him with PTSD. Defs.’56[25; Andersen Decl. Ex. D, at 42.

On May 18, 2007 and June 20, 2007, an administedaw judge (the “ALJ") at
the New York City Office of Administrative Trialsna Hearings conducted an
Administrative Hearing with respect to thésciplinary charges brought against Fahey,
and, in a report and recommendation dated Octob2007, concluded that the FDNY
had established that Fahey tested posioveocaine and that Fahey did not prove that
his PTSD rendered his drug use involuntabefs.’56.1 1 10, 13; Andersen Decl. Ex. B,
at 13. Although the ALJ acknowledgedatithe FDNY’s “zero-tolerance” Substance
Abuse Policy requires termination in allstances where an employee tests positive for
illegal drug use unless the employee volnily seeks counseling with the CSU or
another program—which Fahey failed to do—she rec@nded that the FDNY depart
from its policy, not terminate Fahey, andsterad assess a penalty of a 20 day forfeiture
of pay. Andersen Decl. Ex. B, at 14-16he ALJ reasoned that such mitigation was
warranted in light of Fahey’s brave service on ®eplber 11th and because inability to
seek help voluntarily is a symptoaf those who suffer from PTSD. |&x. B, at 14-15.

In a decision dated November 19, 2QGF®NY Commissioner Nicholas Scoppetta
(the “Commissioner”) adopted the ALJ’s fimdys with respect to Fahey’s guilt but

rejected the ALJ’'s recommended penaltystead terminating Fahey's employment with

4



the FDNY effective November 21, 2008. [Ex. C, at 1, 4. The Commissioner reasoned
that the FDNY “cannot simply ignore thacts that Firefighter Fahey refused the
counseling services available to all firefighdethat he voluntarily ingested an illegal
substance, cocaine, and that he worketthwbcaine in his system” and that Fahey’s
conduct “potentially placed his safety, his worker’s safety, and the public’s safety in
jeopardy.” 1d.Ex. C, at 3.

Fahey sought judicial review of the @anissioner’s decision and on February 24,
2009 commenced a proceeding in the state courtyauristo Article 78 of New York’s
Civil Practice Law and Rules (the “Article f8oceeding”). Defs.’56.1 9 20; Zack Decl.
Ex. E, at 1. At the Article 78 proceedjnFahey maintained that the Commissioner’s
decision was arbitrary and capricious and an almdisléescretion because (1) the
Commissioner chose to ignore evidence that the FBNMYhot recognize or combat
Fahey’s problems with alcohol abuse unfika he tested positive for cocaine; and (2)
the FDNY's failure to help Fahey withis PTSD was in contravention of FDNY
protocols. Zack Decl. Ex. E, at 4; iBx. F. The state court rejected these contentions
concluding that the Commissioner’s decisiortéominate Fahey “had a rational basis in
law and fact.”_IdEx. E, at 6.

In neither his administrative proceedingsr the Article 78 proceeding did Fahey
contend that the FDNY discriminated againsnton the basis of his PTSD. Instead, he
does so for the first time here, assertinghe complaint filed October 8, 2010 claims

against the FDNY and the City arising under the AAthe New State Executive Law 88



296, 297, and the New York Cidministrative Code § 8-10%Y Fahey alleges that he
was subject to discriminatory dischargetbe basis of his PTSD and that the FDNY
failed to reasonably accommodate his illnbgsallowing him to continue working at the
FDNY in a role other than as a firefighte€ompl. 11 55-56, 58-78. Defendants filed
their answer on December 27, 2010. Answdated Dec. 27, 2010 (Dkt. No. 6). On
October 20, 2011, defendants filed theibsussions in support of their motion for
summary judgment. Memorandum of LawSupport of Defendants’ Motion for
Summary Judgment dated Oct. 20, 2011 (“D&iem.”) (Dkt. No. 21). Faheyon
December 22, 2011 filed his oppositisnbmissions, and on January 13, 2012
defendants filed their reply. MemorandumlLaiw in Opposition tdefendants’ Motion
for Summary Judgment dated Dec. 8 12Q“Pl.'s Mem.”) (Dkt. No. 24); Reply
Memorandum of Law in Further SuppatDefendants’ Motion for Summary
Judgment dated Jan. 13, 2012 (Dkt. No. 30).
[l. DISCUSSION
A. Legal Standard

Summary judgment is appropriate “if the movant sedlat there is no genuine
dispute as to any material fact and the movanhigled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “An issue tH#ct is genuine if the edence is such that a

reasonable jury could return a verdict for thennmoving party. Afact is material if it

1The complaint also originally included a negligerataim; however, the Court
on January 12, 2012 granted Fahey's motmamend the complaint to withdraw it.
Order dated Jan. 12, 2012 (Dkt. No. 28)oreover, Fahey's wifesShannon Colonna, was
originally a named plaintiff in this action, but ®yipulation and Order dated April 21,
2011, the Court dismissed Colonna’s claimshwprejudice. Stipulation and Order dated
Apr. 11, 2011 (Dkt. No. 14).



might affect the outcome of the suit under the gaueg law.” Fincher v. Depository

Trust & Clearing Corp.604 F.3d 712, 720 (2d Cir. 2010) (quoting Ro€ny of

Waterbury 542 F.3d 31, 35 (2d Cir. 2008)).
The moving party bears the burden of establistiiregabsence of any genuine

issue of material fact. Celotex Corp. v. Catrdit7 U.S. 317, 322, 106 S. Ct. 2548, 91 L.

Ed. 2d 265 (1986). When the burdernpobof at trial would fall on the nonmoving
party, it ordinarily is sufficient for the movamd point to a lack of evidence to go to the
trier of fact on an essential elemt of the nonmovant’s claim. ldt 322-23. To defeat a

motion for summary judgment, the non-moviparty “must do more than simply show

that there is some metaphysical doubt asheomaterial facts,” Brown v. Eli Lilly & Caq.

654 F.3d 347, 358 (2d Cir. 2011) (quoting Matsualtitec. Indus. Co. v. Zenith Radio

Corp, 475 U.S. 574, 586-87, 106 S. Ct. 1348,18%d. 2d 538 (1986)), and cannot “rely
on conclusory allegations or unsubstantiated spamri.” 1d. (quoting Fed. Deposit

Ins. Corp. v. Great Am. Ins. G607 F.3d 288, 292 (2d Cir. 2010)).

A court deciding a motion for summarydgment must “construe the facts in the
light most favorable to the non-moving ppend must resolve all ambiguities and draw

all reasonable inferences againlsé movant.” _Brod v. Omya, Inc653 F.3d 156, 164

(2d Cir. 2011) (quoting Wilhms v. R.H. Donnelley Corp368 F.3d 123, 126 (2d Cir.
2004)). “Credibility determinations, the weighimgthe evidence, and the drawing of
legitimate inferences from the facts are jurpftions, not those of a judge.” Kaytor v.

Elec. Boat Corp.609 F.3d 537, 545 (2d Cir. 2010) (quoting ReexeSanderson

Plumbing Prods., In¢530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed1@8 (2000)).




Although the Court of Appeals has statddt “an extra measure of caution is
merited in affrming summary judgment andiscrimination action because direct
evidence of discriminatory intent is raae@d such intent often must be inferred from
circumstantial evidence found in affidavasd depositions” ihas nevertheless also
stated that “summary judgment remains &afale for the dismissal of discrimination

claims in cases lacking genuine issues of miatéact.” Schiano v. Quality Payroll Sys.

445 F.3d 597, 603 (2d Cir. 2006) (internal tibdas and quotation marks omitted).

Defendants advance several argumentsuipport of their motion for summary
judgment: (1) the FDNYis not a suabletépand the claims against it must be
dismissed; (2) collateral egipel bars Fahey's ADA claim¢3) Fahey has failed to
establish a prima facie case for the claimsd (4) even if he could, defendants have
offered a legitimate, nondiscriminatoryason for their termination of Fahey—his
positive drug test for cocaine. Defs.’khe at 6-14. The Court will address these
contentions in turn below.

B. The FDNY is not a Suable Entity

As an initial matter, summary judgment is grantedadl claims brought against
the FDNY because the FDNY—a municipal aggrcannot be subject to suit. The New
York City Charter provides that “all actiorasid proceedings for the recovery of penalties
for the violation of any law shall be broughttine name of the City of New York and not
in that of any agency, except where otheeanpsovided by law.” N.Y. City Charter Ch.

17. § 396; accor&Kimines v. George Wingate High S¢k16 F.3d 156, 160 (2d Cir. 2008)

(per curiam) (citing Jenkins v. City of New Ygr&78 F.3d 76, 93 n.19 (2d Cir. 2007)).

Accordingly, the FDNY is not a suable entity, anbctaims against it are dismissed.
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See, e.g.United States v. City of New Yorl683 F. Supp. 2d 225, 243 (E.D.N.Y. 2010)

(citing Warheit v. City of New YorkNo. 02 Civ. 7345 (PAC), 2006 WL 2381871, at *13

(S.D.N.Y. Aug. 15, 2006)) (dismissing &laims against FDNY because FDNY not

suable); Petaway v. City of New Yorklo. 02 Civ. 2715 (NGG) (LB), 2005 WL 2137805,

at *3 (E.D.N.Y. Sept. 2, 2005Fxitations omitted) (same).
C. Disability Discrimination Claims under the ADA
The ADA prohibits employers from sleriminating against workers with
disabilities. The version of the ADA in forea the time of the relevant events in this
action provided:
[n]o covered entity shall discriminategainst a qualified individual with a
disability because of thelisability of such individual in regard to job
application procedures, the hiring, advancement, discharge of
employees, employee compensation, job training, atHer terms,
conditions, and privileges of employment.
42 U.S.C. 8§ 12112(a) (2008) Discrimination under the ADA includes not malgn

reasonable accommodations to the known playsic mental limitations of an otherwise

gualified individual with a disability wh@s an applicant or employee, unless such

2The Americans with Disabilities Admendments of 2008 (“ADAA"), which
amended the ADA and expand its coverage, becaneetefé on January 1, 2009. See
Pub. L. 110-325, 112 Stat. 3553 (2008). “Fedeoalrts have uniformly decided that the
ADAA will not be retroactively applied to catuct that preceded its effective date.
Because all relevant conduct is allegedhtwve occurred prior to January 1, 2009, the
Court will not apply the ADAA to [plaintiffs]claims.” Parada v. Banco Indus. de
Venezuela, C.ANo. 10 Civ. 0883 (SHS), 2011 WL 519295, at *4 (AAD.N.Y. Feb. 15,
2011) (citations omitted); see al¥¥eqga v. Cir. for Disability Rights, Inc395 F. Appx
782,784 n.1(2d Cir. 2010) (summary ordRggusa v. Malverne Union Free Sch. Dist.
381F. App’x 85,88 n.2 (2d Cir. 2010) (summaryerd Here, the alleged
discriminatory conduct—Fahey’s terminanie-occurred on November 21, 2008 before
the effective date of the ADAA. Compl. §.5The ADAAthus does not apply to Fahey’s
ADA claims.




covered entity can demonstrate tha¢ dfccommodation would impose an undue

hardship on the operation of the businessuafh covered entity.” Brady v. Wal-Mart

Stores, Ing.531 F.3d 127, 134 (2d Cir. 2008)u@ting 42 U.S.C. § 12112(b)(5)(A)).

Fahey contends that defendants violateel ADA by (1) terminating him because he
suffered from PTSD and (2) failing to proedim with a reasonable accommodation for
his PTSD by allowing him teontinue his employment at the FDNY in a position
which he would not pose a risk to pubsafety. Pl.'s Oppn at 16, 18.

The Court must analyze Fahey's ADAsdrimination claims under the “burden-

shifting” framework set forth by the Supme Court in McDonnell Douglas Corp. v.

Green 411U.S. 792,93 S. Ct. 1817, 36 L. Ed. 2d 6688/8), and its progeny. See, €.g0.

McBride v. BIC Consumer Prods. Mfg. C&83 F.3d 92, 96 (2d Cir. 2009). Under this

framework, the plaintiff bears the initial bdien of proving a prima facie case by a

preponderance of the evidence. McDonnell Dougddd U.S. at 802. “The burden of

establishing a prima facie case is not aheone. One might characterize it as

minimal.” Carlton v. Mystic Transp., Inc202 F.3d 129, 134 (2d Cir. 2000) (citation

omitted). Ifthe plaintiff is successful, the bwnd of production shifts to the defendant
to articulate a “legitimate, nondiscrimamory reason” for the adverse employment
action. Reeves$30 U.S. at 142-43. Ifthe defendant is sucadstfie presumption of
discrimination has been rebutted, and the eumrthen shifts back to the plaintiff to
prove that those “legitimate” reasons warpretext for discrimination._St. Mary’s

Honor Ctr. v. Hicks509 U.S. 502, 507-08, 113 S. Ct. 2742, 125 L. EHH407 (1993).

To establish a prima facie case fosdiminatory discharge under the ADA, a

plaintiff must show that: (1) his employerdabject to the ADA; (2) he is a “qualified
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individual” with a disability within the ma&ning of the ADA; (3) he could perform the
essential functions of his job with or witht reasonable accommodation; and (4) he was

fired because of his disability. See, eBrady, 531 F.3d at 134 (citing Jacques v.

DiMarzio, Inc, 386 F.3d 192, 198 (2d Cir. 2004)); Reeves v. JamnControls World

Servs., InG.140 F.3d 144, 149-50 (2d Cir. 1998).

Moreover, to establish a prima facie reasonabt®@aenodation claim, a plaintiff
must show that: “(1) plaintiff is a persontiia disability under the meaning of the ADA;
(2) an employer covered by the statute hadcweooif [his] disability; (3) with reasonable
accommodations, plaintiff could perform thesential functions of the job at issue; and

(4) the employer has refused to make sacbommodations.” Monterroso v. Sullivan &

Cromwell, LLP, 591 F. Supp. 2d 567, 577 (S.D.N2008) (citing Rodal v. Anesthesia

Grp. of Onondaga, P.C369 F.3d 113, 118 (2d Cir. 2004)).

Having set forth the legal frameworkahgoverns Fahey’s ADA claims, the Court
first considers whether they abarred by collateral estoppel.

1. Fahey’s Claims are Not Barred by Collateral Estoppel

28 U.S.C. § 1738 requires federal courts to “adfftne same full faith and credit to

state court judgments that would applythe State’s own courts.” Kremer v. Chem.

Constr. Corp.456 U.S. 461, 463, 102 S. Ct. 1883, 72 L. Ed28@ (1982). Accordingly,
unless a later statute contains an expressiptied repeal of section 1738, a federal
court must apply the collateral estoppel prples of the rendering state. Allen v.
McCurry, 449 U.S. 90, 98-99, 101 S. Ct. 411,166d. 2d 308 (1980) (collateral estoppel
applied where section 1983 did not exprgsslimpliedly repeal section 1738); see

Kremer, 456 U.S. at 468 (collateral estoppel apdlwhere Title VII did not expressly or
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impliedly repeal section 1738). “Since the Cowrpointed to no statute that repeals
section 1738 as to ADA claims, the precluslaw of New York State applies.” Givens v.

City of New York No. 11 Civ. 2568 (PKC) (JCF), 20 YL 75027, at *5 (S.D.N.Y. Jan. 10,

2012).
Collateral estoppel bars litigants fromlitigating any fact or issue that has
already been fully and fairly litigated i prior proceeding that produced a final

judgment on the merits. S&ank of N.Y. v. First Millenium, In¢.607 F.3d 905, 918

(2d Cir. 2010) (citing Purdy v. Zelde837 F.3d 253, 258 (2d Cir. 2003)). Under New

York law, collateral estoppel “will apply only {fl) the issue in question was actually and
necessarily decided in a prior proceediagd (2) the party against whom [collateral
estoppel] is asserted had a full and fair opportyta litigate the issue in the first

proceeding.”_Hoblock v. Albany Cnty. Bd. of Elemtis 422 F.3d 77, 94 (2d Cir. 2005)

(citation omitted); accordenkins v. City of New York478 F.3d 76, 85 (2d Cir. 2007)

(citation and internal quotation marks ateid). The party seeking the benefit of
collateral estoppel “bears the burden of pravihe identity of the issues, while the party
challenging its application bears the burderstodwing that he or she did not have a full
and fair opportunity to adjudicate the ates involving those issues.” Khandhar v.
Elfenbein 943 F.2d 244, 247 (2d Cir. 1991) (citations omat}.

Defendants have failed to meet their bendof proving the identity of the issues
here as the issue that would bar Fah&DA claims—that the FDNY terminated him
solely because of his drug use—was neith&a@ nor resolved against him at the Article

78 proceeding. Latino Officers Ass’n v. City of Werork, 253 F. Supp. 2d 771 (S.D.N.Y.

2003), isinstructive in this regard. Thetke court considered the equal protection and
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First Amendment retaliation claims of\aal minority NYPD officers who were
dismissed for various infractions andolight unsuccessful Article 78 petitions
challenging their dismissals. ldt 783-85. One of the officers contended in thiecle

78 proceeding that his termination was retaligtand discriminatory; the other did not.
Id. at 784-87. With respect to the officer who raisbe issues at the Article 78
proceeding, the court concluded that because hallbaé so, the state court’s
conclusion that the penalty of dismissal did nodahthe conscience, “necessarily
implied rejection of [his] claim that his tenmation was discriminatory and retaliatory”
and therefore the court concluded that his claireserbarred._ldat 787. As for the
officer that did not raise the issues durim@ Article 78 proceeding, the court reached
the opposite conclusion because the state &ofirtding that the decision to terminate
was supported by substantial evidence—esadipt finding that it was rational—does
not lead inexorably to the conclusion thrate was not a motivating factor in the
NYPD’s decision to terminate him.” It 785; see alsil. (“It is possible that race
motivated defendants’decisierto terminate [the plaintiff], even though defents

had another articulated basis for the termiomathat the Article 78 court found to be

rational.”).

The same is true here. Likke officer in_Latino Officersvho did not argue

during his Article 78 proceeding that he sMeerminated for discriminatory reasons,
Fahey did not maintain that he was termexhbecause of his disability during his

Article 78 proceeding. Segack Decl. Ex. E, at 4; icEx. F3 Accordingly, the state

3 Defendants cite to Latino Officers support of their contention that collateral
estoppel bars Fahey’s discrimimay discharge claim. Defs.'s Mem. at 6 (“Casiso
barred from relitigating the wrongful teimation claims.” (quoting Latino Officer253
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court’s ruling that the Commissioner’s decisitmterminate Fahey “was not arbitrary or
capricious, or without a rational basislaw or fact,” does nbnecessarily address
whether the decision to termabte Fahey was made, at leaspiart, because of his PTSD.
Id. Ex. E, at 6. Fahey's ADAclaims areu$inot barred by collateral estoppel because
the issue of the reason for Fahey’'s termioatwas neither raised by Fahey nor actually
and necessarily decided by the state cawnting the Article 78 proceeding.

Though the facts giving rise to Fahetggmination are not dispositive of his ADA
claims, to the extent Fahey seeks to chejeethese facts, he is collaterally estopped
from doing so as their determination wasestial to the state court’s resolution of

Fahey’s petition in the Article 78 proceeding. $a¢ino Officers 253 F. Supp. 2d at

784: see als@ooper v. Fed. Reserve Bank of Richmod@87 U.S. 867, 874, 104 S. Ct.

2794,81L. Ed. 2d 718 (1984) (“Ajudgmeintfavor of either side is conclusive in a

subsequent action between them on anyassttually litigated and determined, if its

F. Supp. 2d at 787)). But the language from Latifficersthey seize upon refers not to
the officer that failed to raise his discrimin@n and retaliation arguments at the Article
78 proceeding—the situation analogous to the ores@mted here—but the officer who
argued at his Article 78 proceeding thet was terminated for discriminatory and
retaliatory reasons. Séatino Officers 243 F. Supp. 2d at 787 (“Castro raised in his
Article 78 proceeding the arguments thnas termination was retaliatory and
discriminatory.”).

Defendants reliance on Dauria v. Town of Harrison64 F. Appx 267, 269 &n.1
(2d Cir. 2003) (summary order) and Kremsisimilarly misplaced. Each of the
plaintiffs in those cases had argued durihgir Article 78 proceedings that their
terminations were discriminatory. SEeemer, 456 U.S. at 463-64 (plaintiff
complained that he was terminated from higiaeeering job on the basis of his religion
and natural origin in administrative chaels and during Article 78 proceeding);
DiLauria, 64 F. Appx at 270 (explaining that #te Article 78 proceeding, “[p]laintiff
specifically presented to the state court aa@tion of the discriminatory actions that
he believed played a role the Police Comnua& unlawful decision to terminate him.”).
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determination was essential to that judgméegmphasis added)). Faheythus s

collaterally estopped from challenging tha} k® voluntarily ingested cocaine; (2) his
excessive drinking was not a valid excuse falirfg his drug test; and (3) that he worked
as a chauffeur the next day while the cocaimas still in his sysgm—all factual issues
essential to the state court’s judgment that then@assioner’s decision to terminate
Fahey had a rational basin law and fact._Segack Decl. Ex. E, at 6.

Having concluded that Fahey's ADA claims are natred by collateral estoppel,
the Court now turns to their merits.

2. Fahey's Discriminatory Discharge Claim is Meritless

Again, to establish a prima facie cdeediscriminatory discharge case Fahey
must show that (1) defendants are subje¢h®ADA,; (2) he is a “qualified individual”
with a disability within the meaning of éhADA,; (3) he could perform the essential
functions of his job with or without reasable accommodation; and (4) he was fired

because of his disability. See, eBrady 531 F.3d at 134. Defendants do not dispute

that they are “covered entit[ies]” subject to theA See42 U.S.C. § 12111(2) (“The
term ‘covered entity’ means an employemployment agency, labor organization, or
joint labor management committee.”). Insteéhey focus on the second, third, and
fourth elements of the prima facie case dascriminatory discharge, contending that
Fahey is neither a “qualified individual” with disability, nor that he is entitled to a
reasonable accommodation, nor that he wasl firecause of his disability. Def.’s Mem.
at 7-10.

The Court will begin by addressing deftants’last contention—that Fahey was

not fired because of his PTSD. Although Falsegorrect that because ‘it is rare indeed
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to find in employer’s records prooféal a personnel decision was made for a
discriminatory reason,” the Court must scnite the record for circumstantial evidence

that could support an inference of diseination, Pl.'s Opp'n at 18; see alSchiang

445 F.3d at 603; Chertkova v. Conn. General Life.IGo, 92 F.3d 81, 87 (2d Cir. 1996),

Fahey nevertheless fails to point the Courany evidence—and the Court has found
none—that could support such arference. In fact, Fahey appears to acknowladge
his submissions that he whied not because he allegedly suffered from PT8D b
because he violated the Fire Department’s 2eferance policy regarding drug use. See
Pl.’s Opp’n at 17 (“Plaintiff, in his complat, asserts that he waliscriminated against
for violating Fire Department rules and regulatidjidad. at 21 (“Plaintiff's Employment
... Was Terminated Pursuant to the FD8\&ero Tolerance Drug Policy.”).

Fahey also maintains that his alleged PTs®Duld have been a mitigating factor
in the decision whether to terminate himlight of his history with the disease and the
FDNY's purported failure to provide him i counseling—actions, he claims, that

embody the very “definition of disability derimination.” PlL’s Opp’n at 21; see alBd’s

Oppn at 30 ([W]hen something unfortame happened such as the positive drug
testing, the FDNY turned a blind eye addcided to avoid any and all mitigating
circumstances and simply terminate him.But this claim was already considered and

rejected by the state court in the Article 78 predt@g. _See&ack Decl. Ex. E, at 4.

4 Much of Fahey's submission seesimply to reprise the arguments he
previously made to the state court. See, ®h's Oppn at 21 (“In further support of
Plaintiff's claim, the New York Court of Appeshas explicitly stated that ‘a decision of
an administrative agency which neither addeeto its own prior precedent nor indicates
its reasons for reach a different result . .anbitrary and capricious.’. . . [T]he decision .
.. toterminate the employment of Plaifiiahey has failed to adhere to precedent
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Moreover, it has no bearing on the inquirgre: whether Fahey was terminated because
of his PTSD. Because Fahey failed to establish éhement—a singuanon of his prima
facie case—Fahey’s discriminatory discha claim fails, and the Court need not
consider whether he can estighlits other elements.

Even assuming that Fahey was afdlestablish a prima facie case of
discriminatory discharge, defendants ha¥ered a legitimate nondiscriminatory
reason for their decision to terminatehfeg—his positive test for cocaine use—and
Fahey has “failed to provide any evidencaladcriminatory animus on which the Court
could conclude that [defendants] stated reason foterminating [plaintiff] was

pretextual.”_Exarhakis v. Viing Nurse Serv. of New YorkNo. 02 Civ. 5562 (ILG),

2006 WL 335420, at *11 (E.D.N.Y. Feb.B006) (dismissing ADA claim on summary
judgment where plaintiff failed to provide@hCourt with any evidence that employer’s

explanation was pretextual beyoptintiff's “bald allegations”? Indeed, courts

previously set by the FDNY."); icat 23 (“Fahey was disaniinated against not just
because he violated the zero toleranckcydut rather because the decision to
terminate was arbitrarily made.”); idt 25 (“It is completely arbitrary and capricious
then for the FDNY, after the fact, to makechuallowances without making it binding on
allmembers for all infractions.”). This observatiis also borne out by Fahey’s
deposition testimony:

Q. How did [Commissioner Sppetta] discriminate against you
based on the [PTSD]?

A. Because he fired me. Terminated me aftengdo the oath and
him reading the whole transcript, just disregagit all and just
fire me[sic].

Andersen Decl. Ex. D, at 49.

5Fahey contends that the reason fanteating him is pretextual as “other
firefighters who had not been found to bdfeting from a disability who had received
17



consistently conclude that an employee’s falwf a drug test constitutes a legitimate
nondiscriminatory reason for terminating tmployee, particularly where, as here, the

employee’s job involves the public. SErighton v. City of Syracuse Fire Depf45 F.

Supp. 2d 217, 224 (N.D.N.Y. 2001) (positive drugtteonstitutes “legitimate business

reason to terminate” firefighter assertimigle VII discrimination claim); Pierce v.

Highland Falls-Fort Montgomery Cent. Sch. DifNo. 08 Civ. 1948 (RKE), 2011 WL
4526520, at *11 (S.D.N.Y. Sept. 28, 20 {apsitive drug tests and other misconduct
constitute legitimate non-diseninatory reason for termination of public scho@d¢her

asserting ADA discrimination claim); Brown v. Tribm Coach Corp.153 F. Supp. 2d

172, 177 (E.D.N.Y. 2001) (positive drug tests catude valid non-discriminatory reason

[sic] different types of punishment for il@l drug use, including but not limited to
suspensions without pay for vatis period [sic] of time ashearly retirement with the
applicable benefits ancillary to retirememithout termination.” Compl. 1 49; see also
Pl.’s Opp’n at 29.

But Fahey fails to provide the Court wilmy evidence that establishes, or even
suggests, that the FDNY's intentionally disninated against Faheyn the basis of his
disability—the ultimate question in determining wher an employer’s reason for
discharge is pretextual. S&eeves530 U.S. at 146-47 (“The ultimate question is
whether the employer intentionally disgrinated, and proof that the employer’s
proffered reason is unpersuasive, or evbnriously contrived, does not necessarily
establish that the plaintiff's proffered reason. is correct.” (internal citation and
qguotation marks omitted)); Weinstock v. Columbiaildn224 F.3d 33, 42 (2d Cir.
2000) (“In short, the question becomelkether the evidence, taken as a whole,
supports a sufficient rational inference of distination. To get to the jury, it is not
enough . .. to disbelieve the employer; thetfiader must [also] believe the plaintiff's
explanation of intentional discrimination(ihternal citations and quotation marks
omitted)). Moreover, Fahdyas made no showing thatyamdividuals who were not
terminated after testing positive for drugere “similarly situated [to him] in all
material respects.” Sdgeraham v. Long Island R.R230 F.3d 34, 39 (2d Cir. 2000).
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for employer’s termination of bus drivassserting ADA and Title VII discrimination

claims); Santiago v. Greyhound Lines, In@56 F. Supp. 144, 156 (N.D.N.Y. 1997)

(positive drug tests constitute legitimatendiscriminatory reason for termination of

bus driver asserting state law employment discramion claims); cfRaytheon Co. v.

Hernandez540 U.S. 44, 54-55, 124 S. Ct. 513, 157 L. Ed38d (2003) (no-rehire
policy for known drug users is “a quintesdal, legitimate, nondiscriminatory reason
for refusing to rehire an employee who wasminated for violating workplace conduct
rules”).

In sum, because Fahey has failed to establishnagfacie case of discriminatory
discharge and, even if he could, the FDha§ offered a legitimate nondiscriminatory
reason for their decision to terminate hinaths not pretextual, defendants’ motion for
summary judgment on Fahey’s discriminatalischarge claim is granted.

3. Fahey’s Failure to Accommodate Claim is Meritless

Fahey also claims that he suffered disanation as defendants failed to provide
him with a reasonable accommodation fos RITSD by allowing him to continue his
employment at the FDNY in a position which he would not pose a risk to public
safety. Pl.’s Opp'n at 16 (“Defendants ftolrecognize . . . that reassignment of a
disabled employee to a vacant lighttgl position constitutes a reasonable
accommodation under the ADA.”). The “accommodatibahey thus seeks is
essentially to receive a penalty for tiegt positive for cocaine other than his
termination. “Such a request is unreasdeas a matter of law, because [employee
misconduct] . . . always constitute[s] ledgnate and nondiscriminatory reasons for

terminating employment, even where thespunduct is caused by an undivulged
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psychiatric condition. The ADA does nexcuse workplace misconduct because the

misconduct is related to a disability.” Cdes-rJacobs v. N. Y. State Office of Ct. Admiin.

640 F. Supp. 2d 482,500 (S.D.N.Y. 2009) (rejectasginreasonable purported
“accommodation” that court employee sufferiingm depression receive penalty other
than termination for her acts of miscordu-yelling at a judge and cursing at the
public—and granting summary judgment fanlure to accommodate claim) (citations

omitted); see als@ Americans with DisabilitiesPractice and Compliance Man &l

7:184 (2011) (“An employer need not codsr a reasonable accommodation, however,
where the misconduct results from alcoholismillegal drug use, as disability-caused
misconduct due to alcoholism and illegal drug wseot protected under the ADA.”).
Even if such a request were not unr@aable as a matter of law, Fahey has not
established a prima facie case of faduo reasonably accommodate, among other
reasons, because he has failed to provigeQburt with any evidence that defendants
had notice of his PTSD before removing hfimam his duties as a firefighter and before
the commencement of disciplinary proceedings agdiima .6 When seeking an
accommodation for an alleged disability, an emp&geust notify his employer of his

disability before the employer takes the @ition which the employee is challenging.

See, e.g.Canales-Jacoh840 F. Supp. 2d at 499 (collecting cases); Willgav. N.Y. City

6 To establish a prima facie claim for failure t@s®nably accommodate, a
plaintiff must show that: “(1) plaintiff is @erson with a disability under the meaning of
the ADA,; (2) an employer covered by thetstie had notice of [hé¢disability; (3) with
reasonable accommodations, plaintiff couldfpem the essential functions of the job at
issue; and (4) the employer has refusedhtake such accommodations.” Monterroso v.
591 F. Supp. 2d at 577 (citing Rodab9 F.3d at 118 (2d Cir. 2004); accdtbne v. City
of Mount Vernon 118 F.3d 92, 96 (2d Cir. 1997).
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Hous. Auth, No. 07 Civ. 7587 (RJS), 2009 WL 8037, at *7 (S.D.N.Y. Mar. 26, 2009)
(granting motion to dismiss ADA claim &wsithout adequate knowledge of her medical
condition,” defendant was “not in a positiona@wen offer, let alone refuse, a reasonable

accommodation to plaintiff’ (quotinghompson v. City of New YorkNo. 98 Civ. 4725

(GBD), 2002 WL 31760219, at *9 (S.D.N.Y. D€9, 2002))). Fahey, nevertheless, failed
to provide such notice here. Itis usguted that he was diagnosed with PTSD by
counselors at the FDNY's CSU only after had already tested positive for cocaine and,
as a result, was ordered by the FDNY to att€€SU counseling. Defs.’56.1 1 24; see
alsoAndersen Decl. Ex. D, at 41-42. Likewise, althbUgphey’s private doctor
diagnosed him with PTSD shiby after September 11, Fahey did not inform anyahe
the FDNY of the diagnosis:

Q. So Dr. Andin mentioned yamight be suffering from post

traumatic stress disorder?

A. Yes.

Q. When was that?

A. Right after 9/11.

Q. Did you tell anyone at the fire departmentttba. Andin said

you might be suffering fronpost traumatic stress disorder?

A. No.

Q. Dr. Andin is not associatedth the fire department; is that

right?

A. No.
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Andersen Decl. Ex. D, at 31-32. In anyeev, assuming Fahey’s PTSD was known to the
FDNY earlier, such knowledge would not excube fact that Fahey’s positive drug test
constitutes a legitimate nondiscriminatorysen for his termination, rendering the
“accommodation” Fahey smght unavailable.

Accordingly, for all of these reasons,i&y’s claim against defendants for failing
to make a reasonable accommodationsfaahd defendants’motion for summary
judgment with respect to this claim is granted.

D. Fahey’s Remaining Claims are Dismissed

Because all of Fahey's federal claimg alismissed and the only remaining claims
arise under state and local law, the Court declioexxercise supplemental jurisdiction
over Fahey's pendent claims, which are dissed without prejudice to their renewal in

state court._Se28 U.S.C. § 1367(c)(3); Giordano v. City of New KpP74 F.3d 740, 755

(2d Cir. 2001) (noting that because ADArhs are dismissed, state law disability
discrimination claims also “should be disssed so that state courts can, if so called

upon, decide for themselves whatever quastiof state law this case may present”).
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[1l.  CONCLUSION
For all of the foregoing reasons, dettants’ motion for summary is hereby
GRANTED as to all of Fahey’s federal claimBahey’s state and municipal claims are
dismissed without prejudice to their renewal inteteourt. The Clerk of the Court is
directed to close the case.
SOORDERED.

Dated: Brooklyn, New York
Februaryr,2012

/sl
l. Leo Glasser
Senior United States District Judge

23



