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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
CARLOS MACPHERSON :
Petitioner, :
: OPINION AND ORDER
-against :
: 1@V-4763 (DLI)
UNITED STATES OF AMERICA, :
Respondent. :
______________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Carlos MacPhersor(“petitioner”) filed this petition for a writ of habeas corpus,
challenging his sentengrursuanto 28 U.S.C. § 2255. On June 20, 20@4titioner pled guilty
to one count otonspiring to import heroin and cocaine into theited States, in violation of
21U.S.C. 88 963 and 960(b)(2)(And (b)(1)(B)(ii). On April 9, 2008, this court sentenced
petitioner to262 months’ imprisonment, five yearssafpervised releaswith special conditions,
and a $100 special assessment. Petitioner appealed his conaidi@ought to withdraw his
plea aleging inter alia, thatthe government, acting in bad faitreachedhe plea agreemeby
advocating fora sentencdigherthan the range estimated in the plea agreem&e¢ United
Sates v. MacPherson, 590 F. 3d 2152d Cir. 2009)(per curiam) Becauseetitionermadethis
allegation for the first time on appetie Second Circuit applieaplain errorstandard ofeview
and held the government did nbreachthe plea agreement since “the agreement and the plea
colloquy put the defendant on rusi that thePimentel estimate was not binding on the
prosecutor and that if the estimate was wrong, the plea could not be withdidwat”219.
Accordingly, the judgment of the court was affirmed and petitioner’s request to withdraw his

pleawas denied.d. at 220.
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Petitioner nowseeks tovacate his sentence or conviction the groundhat histrial
attorneyrenderedneffective assistance of counssl failing to object at the sentencing hearing,
to the government’slleged bad faith breach of the plea agreemé¢®te Docket Entry No. 1,
Petitioners Memorandum of Law et Mem.”).) For the reasons set forth below, the petition
is deniedn its entirety
l. Background
A. The Plea Agreement
The history ofthis case warraatsome discussion. On June 20, 2007, petitioner entered
into a plea agreementith the government wherein he agreed to plead guilty to Count One of the
Indictment, which charged him with conspiring to import into the United States 100 grams
more of heroin and five kilograms or more of cocairféee Docket Entry No. 4, Pee Agreement
(“Plea Agrmt.”) § 1 attached as Exh. D to Government's Memorandum in Opposition to
Petitioner’'s Motion Pursuant to 28 U.S.C. § 2255 (“Gov’t Mgm. Pursuant t@&Jnited States v.
Pimentel, 932 F. 2d 1029 (2d Cir1991) the plea agreement contained thevernmeris U.S.
SentencingGuidelines sentence rangstimate of120 to 135 months’ imprisonment. (Plea
Agrmt. § 2.) As part of the agreement, petitioner stipulated that his sentence bhkould
calculated “based on a drug type and quantity of fifteen kilograms or more ulfstarsce
containing cocaine[.]’(Id.) The agreement alstated, in pertinent parts:
The Guidelines estimate set forth in paragraphriisinding on
the Office, the Probation Department or the Court If the
Guidelines offense level advocated by the Office, or determined by
the Probation Department or the Court, is different from the

estimate, the defendant will not be entitled to withdraw the plea.
(Plea Agrmt. § B(emphasis added.)

The Office agrees that:. . based upon information now known to
the Office, it will



b. take no position concerning whergithin the
Guidelines range determined bythe Court the sentence should
fall; and

c. make no motion for an upward departure unther
Sentencing Guidelines.

If information relevant to sentencing, as determined by the Office,

becomes known to the Office after the date of this agreement, the

Office will not be bound by paragraphs 5(b) &{d). Should it be

judged by the Office that the defendant has violated any provision

of this agreement, the defendant will not be released from his plea

of guilty but this Office will be released from its obligations under

this agreemehnf (Plea Agrmty 5 (emphasis added).

B. Plea Colloquy
During the plea hearinghe court notified petitionernter alia, that the maximum term

of imprisonmente faced walfe imprisonment and that thmandatoryminimum wasten years
imprisonment. (See Docket Entry No. 4, Transcript tie Plea Allocution ("PITr."), dated June
20, 2007, at 147, attached as Exh. E to Gov't Mem.) The court then discussed the Sentencing
Guidelines and explained to petitioner:

The bottom line is that until the date of sentencing when we get a

presentece report, as | said before, and | hear from you, your

lawyer and from the government, we will not know with any

certainty what the guidelines will be or whether there will be

grounds to depart from them or whether the Court will impose a

non-guideline setence, do you understand that?
(PI. Tr. at 20) Petitione, who was under oatlesponded that he understoodd.) The court
told petitioner that it would ask the attorneys to give their best estesate what the @Edelines
werelikely to be, but the court specifically warned petitioner to “please keep in mihthiba
guess that could be wrong, do you understand th&t)” Petitioner again responded that he

understood.(Id.) The government estimateéde likely Quidelinesrange would be 120 to 135

months’ imprisonment (Id. at 21.) Petitioner's counsel confirmed his agreement with the



estimated Guidelines rangeld.j The court then inquired whether petitioner veagety valve
eligible and the governmeitdicated heprobablywas not eligible because “the facts are that
[petitioner] was a supervisor.”ld)) The court furtherinquired of petitioner whether he
understood that these are a#istimates that are not binding on the government, Probatitimeor
Court? (ld. at 2223.) Petitiorer saidhe understood. (Id. at 23.) The court also asked
petitioner if he understoodttiat if this estimate is wrong, that you will not be permitted to
withdrawyour plea of guilty?(ld.) Petitioner again stated that he understodd.) (

The court then discussed tldementsof the crime charged in theount to which
petitioner was pleading, reiad the count to petitioner in its entirety, includitigat he was
charged withthe importation of “100 grams or more of a substance containing heroin” and “5
kilograms or more of a substance containing cocaird.’af 25.) The court asked petitioner
whether he understood the chargdd. at 26.) Petitioneranswered“Y es” (ld.) The court
asked petitioner to describe the actsihdertookin connection with the chargdld.) Petitioner
explained that he hadaveledrepeatedlyto Peru to make arrangements to purchase he(tin
at 2628.) Petitioner was less forthcoming regarding his involvement \ilid cocaine
importation. (Id. at 2830.) Petitioner first stated that he “had no participation” and that his only
role was “to go to [John F. Kennedy Airport] to pick up the passengers who were gfingin
cocaine]” (Id. at 28.) The prosecutalarified that it was her “unerstanding that in 2005 the
defendant picked up a courier at JFK who was flying from Peru who was carnpyiraxenately
ten kilograms of cocaine.’ld. at 29.) The court asked petitioner whether this ecasect and
petitioner responded “yes.Id;) The court then accepted the petitioner’s pe&ount One of

the Indictment. Id. at 30.)



C. Presentence Report and Sentencing Hearing

The Probation Department included tine Presentence Report (“PSRt$ determiration
thatpetitioner conspired to import 15 kilograms of cocaine and seven kilograms of hérimi,
carriesa base offenskevel of 36. (See Docket Entry No. 4, Presentence Report (“PSHY 20,
34, attached as Exh. A to Gov't Mem.) T8entencing Guidelines calculation in tAR8R also
included a threelevel aggravated rolenhancemenbecause he was a manager of criminal
activity involving more than fivgarticipants (PSR 9§ 37 After adjusting forthe threeevel
reduction for petitioner'simely acceptance of responsibility, petiter's adjusted offense level
remained 36 (PSR 11 4@11.) Petitioner's Criminal HistoryCategory was determined to be |
and theSentencingGuidelines rang&vas188 to 235 months(PSR 1 97 After further review
of the facts of the casthe ProbatiorDepartmensubmitted an Addenduto the PSRadjusting
petitioner's Guidelines range.(See Docket Entry No. 4 Addendum to Presentence Report
(“Add.”), attached as Exh. Bo Gov't Mem.) The Probation Department concluded that
petitioner’s aggravated roleadjustment should be increased from three levels to four levels
becausgrather than being just manager of criminal activity inwahg five or more participants
petitioner was an “organizer” of the criminal activigince he “planned, scheduled and
comgeted all organizing tasks for seven drug importation trips, including recruiting t
individuals who acted as human couriers and [he] was not working on the orders of a ‘boss’
or more responsible or culpable conspirator.” (Add. atAkgordingly, he Addendunadjusted
the applicable Sentencir@guidelinesrange a210 to 262 months.ld.)

At sentencing, petitioner objected to the ftewel aggravatingole enhancemerget
forth in the Addendum to the PSR(See Docket Entry No. 4, Transigt of the Sentencing

Hearing (“St. Tr.}), dated April 9, 2008, at 5, attached as Exh. F to Gov't MdPefjtioneralso



objected to his accountability faeven kilograms of heroin in thelculationof his offense
level. (St. Tr. at 8.) The Probation Dejpagentdeterminedhat petitioner was accountablfer
seven kilograms because arranged for seven heramportaton trips, using human couriers
who imported approximately one kilogrgmartrip. (Id. at 89.) Petitioner argued that only two
heroin impotation trips took place during the time period alleged in the indictment and,
accordingly, his offense level should only be calculated based on two kilogram®iof hid.

at 9.) The governmemespondedhat the court was entitled to consider all valet conduct in
determining amappropriate sentenchich, in this case, includedriminal conduct that may
have occurred prior to the date of the conspiracy in the indictmédt.at(910.) The court
overruled petitioner’s objection regarding the inclusion of seven kilograms of heroirs in hi
offense level (Id. at 10.)

Petitioner next argued the fotlevel role enhancemenshould not be applied to his
Guidelines calculatiorbecause, while he admitted acting in concert with two courierbe
denied having supervisoryesponsibilityover any courier. (. at 1611.) The government
responded by concurring with Probation’s determinatia petitioner supervised at least five of
his cadefendantsincluding his father and eonfidential sotce (“CS”). (Id. at12.) The court
overruled petitioner’s objection to the fel@wvel enhancement andtimately determined that
petitioner'sGuidelines range was 210 to 262 montHsl. gt 1213.)

After determining the applicable Guidelines rartgecourt next solicited argument from
the government and defense couns&he government stated its “position that a sentence
within the guidelines range calculated by Probation is adequate and stifiocithis defendarit.
(Id. at 13.) The governméraddedthat petitioner's sentence should accurately reflest

supervisory roleincluding the fact that he recruited his father as a drug cobrgelong history



of narcotics dealings, as well as th kilograms ofcocaine andeven kilograms dfieran that
petiioner had arranged tobring into the United States. Id; at 1314.) In response to the
petitioner’s anticipated downward departure motion for family circumettite government
contendedhat such a downwd departure was not warrantefld. at 1415.) In concluding its
argumentthe government stated “[clJonsequently, the government’s position is that a guideline
sentence is appropriatelt( at 15.)

Defense counsel, in arguing for a bel@uidelines sentence, suggested that the court
should consider petitioner’sfforts to avail himself of thesafety valveby his proffers to the
governmentimade ontwo separate occasiangounsel urged the court to consider petitioner’s
efforts andwillingness to meet with the government, even thaighgovernment ultimately was
not satisfied with the proffers(ld. at 1516.) In response, the coumade clear thahe courtis
the ultimate arbiter as to whether or not petier wassafety valveeligible and that petitioner
never requested a safetglve hearing. (Id. at 16.) The courfurther remarked thagpetitioner
apparentlywas retreatingrom full acceptancef his responsibilityand role in this casand was
not being forthight regarding the evidence the government had uncovered &mudrug
trafficking history. (Id.) Defense counsel then conceded he did not regusafety valve
hearing because Head determinecthat under the circumstancéerein such a hearm would
not benefit petitioner(ld. at 17.) In summation, defense osel emphasizethat petitioner did
enterinto a plea agreement with the governmdaiglaccepted responsibility for his actions, has
a supportive family andased on these factorsetitioner asked the court to imposesantence
below the Guidelinesange determined by the coultd. at 1718.)

Petitioner himselfthen addressed the court, apologized for his actions, and again

emphasizedhat he did take it upon himself to meet with the government to “clear up my case



but that“unfortunately” he did not receiveéhe safety valve (Id. at 18.) Petitioner again
apologzed and asked for forgivenes@d.) At this point, because petitioner had brought up the
safety valveissuemultiple times, the government asked if itghi briefly address the issue.
(Id. at19.) The government thestressedhat, while petitioner did meet with the government on
two occasions for proffer sessigris hadinformed petitionemprior to commencingthe proffer
sessions that he was rsatfety valveeligible because of his role in the offens&d.)( Insteal, the
proffer sessions were for informat@npurposes only.lI(.) Moreover, between the first and
second proffer sessisnthe government learned that petitioner, while in custedypte and
mailed a letter tahe CS wherein petitioner demanded moneprh the CS because the CS
cooperated with the government and helped put petitioner in jdilat(1320.) As a result, e
government spent almost ninety percent of the second pe&ésiondiscussing the lettewith
petitionerand informinghim that his actioms were inappropriate(ld. at20.) Defenseounsel
then conceded that he had been in error and the goverhaxetodrrecty representedhat the
proffer sessions were not feafety valveeligibility, but for information gathering only.ld))

The court themeviewed thedactorspursuant to 18 U.S.C. § 3553(a) (“3553(a) factors”)
and determined thatlawer non-Guideline sentence was not appropriaigd. at 2223.) The
court specifically noted that petitioner became an organizer of “his own drggnization,”
imported drugs which have had a “devastating effect on our society,” preyed upon his
“codefendants when they were facing dire family situations” and “ehtiickem into helping
[petitioner] to bring drugs into this country.”ld. at24.) The court also noted thatespite the
letters from family and friends all highlighting what a great son petitionéhas petitioner, in
fact, involved his own faher in the conspiracyas a drug courier.(ld.) The court reminded

petitioner, that theourt had already sentenced some of petitioner's codefendanthainds a



result,the court was very familiar with the fadsd circumstances of the caqéd.) The court
further noted thatit was apparenpetitioner was not being forthright or fulf acceptinghis
responsibility (Id. at 25.) The court then imposed a sentence of 262 months’ imprisonment, five
years of supervised release, and a $100 special assessthat2§27.)
Il. Discussion

A. Petitioner’'s Claims Denied on Direct Appeal

Significantly, as an initial matterthe court notes petitioneéeassed the same challenge
to his plea agreemenwhichthe Second Circuit already rejected on direct apgatioaking it
as an ineffective assistano&counselclaim. See United Sates v. MacPherson, 50 F. 3d 215
(2d Cir. 2009) (per curiam). While traditional notions of res judicata do not apply in § 2255
proceedingsSanders v. United Sates, 373 U.S. 1, 8 (1963), a court may exercise judicial
discretion and refuse to retry issues fully and finally litigated on directaaipjee Ashraf v.
United States, 2010 WL 2985653, at *2 (E.D.N.Y. July 22, 2010It is well settled that a 8
2255 motion to vacate sentence cannot be employed to relitigate questions whichsedrang
considered o the appeal.(quoting Giacalone v. United Sates, 739 F. 2d 40, 42 (2d Cir.
1984))); see also Furman v. United Sates, 720 F.2d 263, 2662d Cir. 1983) (district court
properly denied petitioner'§ 2255 motion to vacate his conviction where all of petitioner’'s
contentions in his petition were previously denieddmect appeal). Because this matter was
already decided adversely against petitionedmect appeal, the petition should be denzd
this ground alone However, since the Second Circuit did ri$cussthe issue obad faith
explicitly in its written decisionnor was the claim of ineffective assistance of counsel raised on
direct appealthis court will address the merits of the petitidror the reasons set forth below,

petitioner’s request for relief is denied in its entirety.



B. Government’s Alleged Bad Faith Breachof Plea Agreement

It is well-settled in theSecond Circuithat plea agreement&are construed according to
contract law principles[.]”United Sates v. Green, 595F. 3d432, 4382d Cir.2010). Further,
plea agreements are construed against the government, and a reviewing coniot Imesitate to
examine the conduct of the government to ensure it “comports with the highest dstahdar
fairness.” United Sates v. Vaval, 404 F. 3d 144, 152(2d Cir. 2005) (citingUnited States v.
Lawlor, 168F. 3d633, 637 (2d Cirl1999)). In determining whether a plea agreement has been
breached, courts look to “what the parties reasonably understood to be the terms of the
agreement.”ld. (citing Lawlor, 168F. 3dat 636) (internal quotation marks omittedjloreover,
“[a] plea colloquy can be examined to determine a defendant’s understandiagplefa
agreement.”"MacPherson, 590 F. 3d at 223\ewman,J., concurring) (citations omitted).

0] Stipulation

Relying onUnited States v. Lawlor, 168 F. 3d 633 (2d Cir. 199%etitionercontends the
government breached the plea agreenbgrdidvocatingor a Guidelines sentence based on the
on 15 kilograms cocaine and seven kilograms of heroin, instead of just the 15 kilograms of
cocaine stipulated in the plea agreenfen(Pet Mem. at 1314.) Petitioner's argument is
meritless as his characterization of the plea agreement is factually incorrect.

In Lawlor, the government did breachplea agreement where it stipulated a specific
Sentencing Guidelinavas applicable to the calculation of the defendant’s sentéutdater
advocatedor the application o& different SentencinGuideline. 168 F. 3d at 63’ Here, unlike

Lawlor and despite petitioner’s claims to the contrary, the government never stipioldhe

! As the Court of Appeals noted in denying petitioner’s claim on appeal, petitionerrases
this argument at the time of sentence, but raised it for the first time on afSpedMacPherson,
590 F. 3cht 219.
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drug type omuantity to be used in the calculation of petitioner’'s senteRegher, as the Second
Circuit already made clear on direct appeal, “the agreement in this case states ottlg that
defendant stipulates to a sentence based on the cocaine quaMagPherson, 590 F. 3d at 219
(emphasis in the original)Because the governmewas never a party to the stipulation, any
advocacy on its part that the calcidat of petitioner's sentence should include the seven
kilograms of heroin could not constitute a breach opleaagreement.

(i) Guidelines Estimate

Petitioner next argues the government breached plea agreementbecause the
government could not havetad in good faith in setting forth the Guidelines estimate contained
in the plea agreement (See Pet Mem. at 1519.) Specifically, petitioner maintains the
government was aware of teeven kilograms of heroin as well as petitioner’s supervismey
in the conspiracy, but intentionally “loballed” the estimate by not including these factors in the
estimatecalculation as a means to induce petitioner to plead guilty.) The government then,
allegedly in bad faith, changed its position at sentencing and “without new justiotsg)’
unreasonably ‘changed [petitioner's] exposure so dramatically as to raises debh@éher
[petitionet could reasonably bgeen to have werstood the risk of the agreementld.(at 17
(citing United Sates v. Habbas, 527 F. 3d 266, 271(2d Cir. 2008).) The court disagrees.
Rather, after a careful review of the record, the court concludes that the gavedmneot act
in bad faith.

As an initial matterthe Second Circuit already fourtidat the plea agreement atite
court’s colloquy with petitioner at the time he pled guilty put petitioner on notice that
estimate was not biiing on the prosecutor, Probation or the cand thatthe plea could not be

withdrawn if the estimate was wrongee MacPherson, 590F. 3dat 219. Further the Second

11



Circuit previously has held thatsimilar languagein a plea agreement “expressly left [the
governmentfree to argue for positions that wetieectly inconsistent with the estimate set forth
in the agreement.United Statesv. Enriquez, 42 F. 3d 769, 773 (2d Cir. 1994)loreover in the
court’s view, petitionerevincedan understandingt the plea colloquy and sentengitigat he
risked expsure to a higher sentence than the estimate set forth in the plea agreRetitioner
was aware of the possibility that his senterikely would take into account his heroin
importation as petitioner specifically allocutedt the plea colloquy to his role in the heroin
conspiracyalong withthe cocaineconspiracy (Pl. Tr. at 2630.) Additionally, petitioner was
put on notice during the plea colloquy that the government considered him a supervisor and, thus
probably would not besafety valveeligible. A position not contested by petitioner os hi
attorney. [d. at 2121.)

Becauseetitionerwas aware hprobably wouldreceive a high sentendeg attempted to
minimize his role and responsibilityy the conspiracy during the sentencing hearirfgor
example petitionerfreely acknowledged that he conspired to import heroin, but felt he should
only be held accountable for the importation of two kilograms because the remaiuimyees
imported prior to the dasecovered irthe indictment. (St. Tr. at 9.) Moreover,at sentencing,
petitionertook responsibilityonly for hisinvolvement with his father and another individaald
denied his supervisory rqlalespite having beenindicted with sevel co-conspirators and
despite Probatios’ conclusion, with which the court and the government agr@ediwhich
ultimately defenseounsel concedethat petitioner supervised at least five individugSt. Tr.
at 1312.) Petitioner’sallocution to the heroin conspiracy and his awareness that the government

considered him a supervisor, along with ateempt to minimizenis responsibility, which this

12



court took note of on the recordd.(at 11, 16 25, showshe was well aware that he risked
exposure t@ much greater sentence than what was estimated in the plea agreement.
Furthermore, etitioner's argument that theovernment acted in bad faithy
“intentionally lowballing” its initial estimateis simply not supported by the records the
Second Circuit noted, “[tlhe Guidelines are long and complex, Ringntel estimates are
generally made in haste when the plodity arises to dispose of a case through a plea
agreement. United Sates v. Habbas, 527 F.3d 266, 2721.1 (2d Cir.2008). In Habbas, the
governmenprepared &imentel estimatebut failed to calculate the defendansupervisory role
whencalculating theestimate Id. at 270. Subsequentlyasin the instant matter, the Probation
Department recommended a fdavel upward adjustment pursuant to U.S.S.G. § 3B 1.1(a)
because of the defendant’s leadership role, which the government supported duringhtiefenda
sentencing Id. The Second Circuit concluded tgevernment’sendorsement of the folevel
enhancement was not a breach of the plgl@eemennor theresult of bad faith, buinstead,
“under the pressures of preparingimentel estimate after the defendant indicated readiness to
plead, the government simply failed to notice the possible applicability of 8§ 3B1.1¢h)at
271. Here the fact that the Probation Department did not deter@i@Bl.1(a)was applicable
to petitioner until it had completedn Addendum tahe PSR suggests that, at the time of
furnishing the estimate, the government also simply failed to noticgptiecability of the four
level enhancement Similarly, while the government was awarnd petitioner’'s heroin
importation nothing suggests that the government was aware, at the time of thahplea,
petitioner conspired to import seven kilograms. Accordingly, the record does not siingport
conclusion that the government actedbad faithby withholding information toinduce the

petitioner’s plea. Rather, the court concludes that the government changedits pssi result
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of further investigation by the Probation Departmenhich revealedthe applicability of
additional Guidelines provisions thatere not included in making the estimatethe plea
agreement This isan entirely permissibleactionfor the government ttake See Habbas, 527

F. 3d at 272.1 (“furnishing of aPimentel estimate will not bar the government from making
goodfaith changes to its position, even as to information already in its possession, if, for
instance, further study shows the applicability of guideline provisions not considamsking

the estimate.”).

Finally, eny argument that the government acted in bad faithelied by the fact that
whenthe government learned petitionaffer entering into the plea agreement ardle still
incarcerated, sent a letter to the CS demanding money because of the CS’sionopithathe
government, the government refrained from bringing the information to thei@ttenthe court
in connection with petitioner’'s sentence. This borderline extortionist left&imly constituted
new information relevant to sentencing that, in this court’s view, relievedabernment of its
obligations under paragraphs 5@d (c) of the plea agreementlonetheless, the government
only brought the new information to the court’'s attention in response to the petitioner’s
erroneous insistence, made in the attempt to receive a lighter sernbabe hadengaged in
two proffer sessianto avail himelf of the safety valve (St. Tr. at 15, 189.) That the
governmentould haveterminatel its obligations under the plea agreement and adwbfatea
much higher sentencing randaut choseinstead to honor its agreement and advodater a
sentencewithin the Guidelines range determined by the csugports thecourt’s conclusion

that the government indeed acted in good faith.
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C. Alleged Unjustifiable Advocacy

Petitioner next argueshe government engaged ianjustifiable advocacy at the
sentencing hearingn direct breachof the plea agreemenby: 1) advocating for a sentence
“within the guidelines range calculated by Probation;” and 2) by “argumentativetinggléhe
facts of petitioner’s crime and his criminal histor§ed Pet Mem. at 19, 221 (citing St. Tr. at
13-14).) Petitioner’s claims are without merit.

With respect to the first claim, the plea agreement obligated the governmentetmétak
position concerning where within the delines rangeletermined by the Courtthe sentence
should fall[.]” (Plea Agrmt. T 5(b)) (emphasis added). The government compliecthigth
obligation At sentencing, the court determirtbdt petitioner’s applicable Guidelisegange was
210 to 262 months’ imprisonment, which is the same range recommended by the Probation
Department (St. Tr. at 13.) After the court determined petitioner's Guidelines range, the
government stated thata“sentence within the guidelines rangecualated by Probation is
adequate and sufficient for this defendantd.)( The governmentoncluded its remarks by
stating “the government’s position is that a guideline sentence is appropridtedt 15.)
Because the court adoptdtie Probation Depatments Guidelines recommendation, the
governmeris advocacy for a sentence withihet range estimated by Probation, wasfact,
advocacyfor a sentence within thenge determined by the court, in conformity wiitle plea
agreementAccordingly, thegovernment’s advocacy did not breach the plea agreement.

Petitioner also claims that the government violated its agreemoénid seek an upward
departure or take any position about where within the Guidelines range petitionet bboul
sentenced byargumentatively relating” the facts of petitioner’s crime and his criminal history.

Thus, the governmentbreached the agreement by engagingunjustifiable advocacyf a
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sentencing range greater ththe estimate in the plea agreemenhe court disagreesThe plea
agreement expresslauthorized the governmerib “advise the Court and the Probation
Department of information relevant to sentencing, including criminal activigggad in by the
defendant, [which]information may be used by the Court in determining the defendant’s
sentence.”(PleaAgrmt. § 2.) Upon review of the record, the court concludes the government’s
statements did not rise to the level of unjustifiable advocacy, but remained \weghoandary
of information relevant to sentencing.

Petitioner in arguing otherwiseanalogizesis case tdJnited Sates v. Vaval, 404 F. 3d
144 (2d Cir. 2005). The comparison is inapposite. Véwal the government breached its
agreement to take no position concerning where within the Guidelines range théadée
sentencewould fall whenit “volunteered highly negative characterizations[défendants
criminal history” by describingthe history as “appalling” anddescribing hisremorse as
“disingenuous.” Id. at 153. Here, the government did not make the kind of incendiary
comments it did invaval. Rather,the government informed the court about: 1) petitioner’s
supervisory role; 2) the fact that he recruited his own father as a couriee; @)dntity and type
of the controlled substancésat petitioner imported; and 4) the fact that petitiohad a long
historyof criminal conduct.(See St. Tr. at 1314.) This was all information already contained in
the PSR. Such “mild, nomprovocative, merely informative, and substantially justified”
comments do not constitute a breach of the agreeménited Sates v. Amico, 416F. 3d 163,
168(2d. 2005). The governmerdlso stated petitioner’s sentence “should reflect the fact that his
criminal conduct is not an aberration but, rather, a pattebelodvior.” (St. Tr.at 14.) Given
that petitioner pled guilty to engaging in a narcotics conspiracy thahegaa number of years,

and the PSR described petitioner’'s rise from a low level courier to leadership ofvhis
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narcotics importation networksde PSR { 21)the court findghis comment when vievedin the
contextof the government’s entire statemeshbes not rise to the level of unjustifiable advocacy.
Accordingly, the government did not breach the plea agreement.

D. Ineffective Assistance of Consel Claim

Ineffective assistance of counsel claims are assessed under thhgaest set forth in
Srickland v. Washington, 466 U.S. 6681984) To prevail undei&rickland, a petitioner must
show that (1) his counsel's representation “fell below an objective standard of bdasess!
measured by “prevailing professional normgj” at 688, and that (2) “there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceedilighave
been different. Id. at 694. Counsel is “strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of reasonable profesangraent.”ld. at
690. Here, petitioner claims his trial counsel rendered ineffective assistance for failing to
challenge, at sentencing, the prosecutor's alleged bad Wagthich of the plea agreement.
(Pet.Mem. at 3.) However this court concludes, as the Second Circuit prewoashcluded
upon plain error review, the government did not breach the plea agreement in ¢hisSemas
MacPherson, 590 F. 3d at 220. Because the government did not breach the plea agreement
petitioner’s ineffectiveness claimannotsucceed since petitioner was notprejudiced by his
counsel’s failure to object.Accordingly, petitioner’s ineffectiveness claim is entirely without

merit ?

2 Petitioner also asks to be resentenced before a different court, if hisrpésitgranted.
(Pet.Mem. at 23.) Because his petition is denied, this issue is moot and need not be addressed.
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lll.  Conclusion

For the reasons set forth above, petitioner's request for relief pursuant to 28 U.S.C.
§ 22550n the grounds oineffective assistance of counsel is denied in its entir@gcause
petitioner has not made a substantial showing of the denial of any constitutgirtalno
certificaie of appealability shall issueThe Court certifies pursuant to 28 U.S.C. § 1918ja)
that any appeal from a judgment denying this petition would not be taken in good fajth, and
therefore in forma pauperis status is dnied for purpose of an appedee Coppedge v. United

States, 369 U.S. 438, 444-45 (1962).

SO ORDERED.

DATED: Brooklyn, New York
August 9, 2012
/sl

DORA L. IRIZARRY
United States District Judge
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