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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LAURA A. WIRT and LAURA K.
RODRIGUEZ,

Plaintiffs,
MEMORANDUM & ORDER

-against-
10-CV-5073 (PKC) (ST)

UNITED STATES OF AMERICA, ANGEL
LOPEZ, and NEW YORK CITY TRANSIT
AUTHORITY,

Defendants.

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiffs Laura A. Wirt and.aura K. Rodriguez assert claims of negligence and negligent
training against the United Sést pursuant to the Federalrf€laims Act, 28 U.S.C. § 1671
(“FTCA”), and against the Nework City Transit Authority (“NYCTA”) and NYCTA employee
Angel Lopez pursuant to New York common lawsdié on injuries that they allegedly incurred
during a motor vehicle accident between a canenvand operated by thénited States and a
public bus operated by the NYCTA and driven lmpkz. The following motions are before the
Court: (i) the United States’ motion for summandgment dismissing each of Wirt's claims,
(ii) the United States’ motion for summary judgnt dismissing each of Rodriguez’s claims,
(iif) the NYCTA and Lopez’s joint motion for a sumary judgment finding it it has no liability
to any party in the action, and (iv) Plaintifisfoss-motion for partial summary judgment as to
certain elements of their claims. For the reasstated below, the United States’ motions for

summary judgment are GRANTED, Plaintiffs’oss-motion for partial summary judgment is
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DENIED, and the NYCTA and Lopez’s motion feummary judgment is GRANTED in part and

DENIED in part.

|. Background?*

A. Overview

On April 23, 2008, around noon, Plaintiff Laura\Wirt and her daughter, Plaintiff Laura
K. Rodriguez, were seated next to each otrea public bus operated by the New York City
Transit Authority. (Wirt 56.1 1 5.) As the bpassed through Grand Army Plaza in Brooklyn, the
driver, Defendant Angel Lopez, “suddenly, abrugthd without any warning” brought the bus to
a halt. (Dkt. 68, Ex. A (Verified Complaint) § 8Jaintiffs were propelled forward in their chairs,
“started to get a little airborne,” and then, as lblus was coming to a halt, were jolted back into
their seats by the impact of another vehicle26@3 Oldsmobile Alero sedan owned by the United
States General Services Adnsitnation (“GSA”)—colliding withthe rear fender of the bus.
(USA’s 56.1 Response (Wirt) 1 2, 5.) Both Pldisxperienced some degree of pain as a result

of being slammed back intbeir seats. (Dkt. 97-3 (Rir. Decl.) § 9; Wirt 56.1  5.)

1 Except as otherwise noted, tlaets stated in this section @a&en from the parties’ Local
Rule 56.1 submissions and the netevidence cited thereinS¢eDkt. 104 (Wirt's 56.1 Statement
(“Wirt 56.1")); Dkt. 105 (Rodriguez's 56.1 Statemt (“Rodr. 56.1")); Dkt. 70 (United States’
Response to Wirt's 56.1 Statement (“USA’s 5&ésponse (Wirt)"); Dkt71 (United States’
Response to Rodriguez’s 56.1 Statetr{ddSA’s 56.1 Response (Rodr.)").)

Where the Court cites to Wstor Rodriguez’'s Rule 56.5tatement, it also in some
instances refers, as noted, to teited States’ responses theretoSedDkts. 81 (Wirt) &
82 (Rodr.).) Where a party’s Rub®.1 Statement is cited and the@o contrary evidence in the
record, the Court deems that fact to be gpdied and admitted. Unless otherwise noted, a
standalone citation to a 56.1 Statent denotes that the Courstdeemed the underlying factual
allegation undisputed. Any citation to a party’s Rule 56.1 Statement incorporates by reference the
documents cited therein unless otherwise notéthere relevant, however, the Court may cite
directly to the undeying document.

2 The parties devote a substahpartion of their submission® disputing the details of
the collision between the GSA vehicle and theQ\A bus. Given the bases for its ruling on the

2



After the accident, Wirt and Rodriguez sotgteatment in the emergency room of the
Wyckoff Heights Medical Cente(“Wyckoff Heights”). (Rodr.56.1 § 10.) Both Plaintiffs
reported pain in their neck, back, and shouldesalting from the accident. (USA’s 56.1 Response
(Wirt) 9 38; USA’s 56.1 Response (Rodr.) 1 1@pth Plaintiffs underwent examinations and
received treatment in the emergency room before being discharged. (Wirt 56.1 Y 12; Rodr.
56.1 1 10.) Both Plaintiffs received continuingdwal treatment after being discharged from
Wyckoff Heights, and both Plaifiis reported experiencing physiaaid mental pain and suffering
in the ensuing years, as summarized ireatgr detail below. (Wirt 56.1 9 24-35;
Rodr. 56.1 1 20-32.)

On July 17, 2009, Plaintiffs filed a Verified @plaint in New York state court against the
NYCTA, alleging claims of negligence and neglig training under Nework common law, and
claims for “basic economic loss” and “firstrpabenefits” under New York’s “No-Fault” motor
vehicle accident statute, N.Y. Ins. Law 88 5Hl1seq (Dkt. 68, Ex. A (Verified Complaint).)
While that case was still pendirig,March 2010, Plaintiffs filed adinistrative tort claims against
the GSA, alleging negligence and negligentnireg pursuant to the Federal Tort Claims Act
(“FTCA”"). (SeeDkt. 7 11 18, 49; Dkt. 8 11 18, 49.) érbafter, in November 2010, Plaintiffs

commenced this action in federal court, assgrttlaims of negligencand negligent training

pending motionssee infrathe Court need not delve into thakails at lengthlt suffices to note
that the four eyewitesses whose testimony is in the recor@és-Wirt, Rodriguez, the bus driver
(Lopez), and the GSA driver (Horace Morancigjave materially different accounts of the
collision, such that there arermggne issues of faatoncerning the speed at which the bus was
traveling through Grand Army Plaza, the swiftness with which the bus stopped, the force with
which the GSA vehicle struck the hasd the impact that all oféke factors had on the passengers
aboard the bus, including PlaintiffsSde, e.g.USA’s 56.1 Response (Rodr.) 1 4-5, 8; Dkt. 68,
Ex. A 1 8.) Indeed, there may even be a gensisgei as to whether Plaintiffs were on the bus at
all. (USA’s 56.1 Response (Rodr.) 1 5.) But agtie Court need not ruda these issues—which
go to the substantive elements of Plaintiffilims—because the Cowén resolve all pending
motions on the independemtounds stated herein.
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against the United States pursuant to the FTQBkt. 1;see alsdkt. 7 (Am. Compl.)) Through
their various negligence claims, Plaintiffs seéekrecover non-economic damages for pain and
suffering they allegedly experienced as a resulhe collision between the GSA vehicle and the
NYCTA bus on April 23, 2008. (Dkt. 7; Dkt. 68, EX.) Indeed, as discussed below, because of
the No-Fault statutory scheme, Plaintiffs’ hggnce and negligent training claims, at common
law and under the FTCA as well, survive onlyl&intiffs are entitled to non-economic damages
by virtue of having suffered a “serious injurySeePommells v. PereZ N.Y. 3d 566, 571 (N.Y.
2005) (“Only in the event of ‘sens injury’ as defined in the stdae, can a person initiate suit
against the car owner or driver fdamages caused by the accident.”).

B. Plaintiff Wirt's Medical History and Alleged Injuries

The parties have submitted voluminous docuntemtaf Plaintiff Wirt's medical history.

1. Wirt's Medical HistoryBefore the Accident

Wirt was fifty-two years oldat the time of the April 232008 accident. (USA’s 56.1
Response (Wirt) 1 14.) For over thirty yearfobe the accident—since Wirt was eighteen years
old—she suffered from back painld.({ 15.) At least as dflay 2004, Wirt began receiving
medical treatment for back pain and ambulaigsues. (USA's 56.1 Rpsnse (Wirt) 11 15-16.)

In the four years leading up to the April 2008 accident, Wirt made numerous visits to medical
providers for treatment of varioyghysical ailments, including significant impairments affecting

her neck, spine, and lower extremities.

3 The FTCA does not create any substantive rights or claims; rather it permits the United
States to be sued, under certain specified cistamees, for state law causes of action, such as
negligence and negligent trainingee Celestine v. Mt. K®n Neighborhood Health Ctr403
F.3d 76, 79-80 (2d Cir. 2008)fright v. United Stated62 F. Supp. 3d 118, 127 (E.D.N.Y. 2016).

4 Plaintiffs amended their complaint to properly name the United States as the only
defendant under the FTCA. (Dkt. 7.)



In May 2004, Wirt was admitted to Wyckoff Hgits for three days due to complaints of
severe low back pain and difficulty ambulatinJSA’s 56.1 Response (Wirt) § 16.) In April
2005, Wirt underwent x-rays on her right footdaankle (“April 2005 X-Rays”), which showed
degenerative changes in her ankle joindl. § 17.) In May 2005, Wirt was admitted to Wyckoff
Heights for five days due to complaints of lower back pald. (18.) During that stay, Wirt
underwent back x-rays (“May 2005 X-Rays”) thalicated a history of trauma in her upper and
lower spine, the formation of bone spurs in darteertebrae in her upper and lower spine, and a
narrowing of the interarticular apes in her lower spineld()

In June 2005, Wirt underwent a magnetesonance imaging (MRI) that indicated
degenerative disc disease, aafimherniation in Wirt's T12 ad L1 vertebrae, and marked
desiccation and loss of volume in other of Wisttstebrae. (USA’s 56.1 Response (Wirt) 1 19.)
The report also indicated bone deformiseggestive of sickle cell anemidd.]}

In July 2005, Wirt underwent an MRI (“Jul005 MRI”) that indicated spinal cord
compression in certain vertebrae, abnormalitieagaral signals from certain vertebrae, bone
softening in certain vertebrae, and narrowindghaf spinal cord in certain vertebradd. ( 21.)
The radiologist who reviewed the July 2005 Mi®hstrued the MRI amdicative of multilevel
degenerative disease of the cervical spine withpression of the spinabrd, spinal narrowing,
and bone softening in certain locationd.)(

In November 2005, Wirt was admitted to Wpff Heights for three days due to
uncontrolled diabetes.Id; § 22.) An examination at Wyckoffeights indicated that Wirt had a
loss of sensation in her feet and that she walked with difficuldy .y 22.) Around the same time,

in November 2005, Wirt was referred by a physiciandnsult with pain m@agement specialists



concerning Wirt's complaints of lower back paadiating to her legs, which Wirt said she had
experienced for more than twenty yeanrsl. { 23.)

In February 2006, a pain management physieérred Wirt to physical therapy for pain,
weakness, and decreased musckngth in her lower back, as lWivas residual pain and weakness
in her right ankle. Id. T 24.) In April 2006, Wirt was againfegred to a pain management clinic
for her history of arthritis, disk Ineiation, and chronic back painld({ 25.)

In June 2006, a nurse practitioner at the paanagement clinic referred Wirt to
neurosurgical specialists for evaluation of her hystdrpersistent neck pain and lower back pain.
(Id. § 26.) The nurse practitioner noted that daly 2005 MRI had shown compression in Wirt's
spinal cord. Id.)

In July 2006, Wirt presented to the Wyckéfeights emergency room, complaining of
neck pain and lower back painld.(Y 27.) Wirt spent four daya inpatient care, during which
time her diabetes was obsedvas “uncontrolled.” 1¢.)

In September 2006, Wirt was hospitalizedNagckoff Heights due to uncontrolled high
blood pressure and diabetefd. [ 28.) Wirt also complained of neck and back pagh) (

In January 2007, Wirt was again referred by gsptian to pain management for evaluation
of her degenerative disease of the cervicalespiith cord compression and spinal narrowing.
(Id. 1 29.) Later that month, based in part onvéese of the July 2005 MRI, a pain management
clinician referred Wirt to neurosurgery for evaioa of her history of persistent neck and lower
back pain. Id.)

In March 2007, Wirt underwent an MRINfarch 2007 MRI”) that indicated multilevel
degenerative disease of the cervical spingiadlsas spinal compression and softeningl. { 31.)

In April 2007, Wirt was seen ahe Wyckoff Heights pain magament clinic, where a physician



observed that Wirt was a long-time patient of the pain management clinic who had been seen for
chronic pain associated with multilevel degeneradige disease of the cervical and lumbar spine
with associated spinal narrowingld.( 32.) The physician furthenoted that Wirt suffered
neurological problems in her lower extremities tlueliabetes, and that she was taking Percoset

for pain relief. [d.)

In August 2007, Wirt spent seven days in tigra care at Wyckib Heights after being
referred to the emergency room there with ket neck pain and elevated blood sughat. §(33.)

The Wyckoff Heights staffpersamho conducted Wirt's triage ithe emergency room noted that
Wirt was wearing a neck brace and ambulating with a calte) During her stay in inpatient
care, Wirt complained of “severe” chronic baald neck pain, and a neurosurgeon who examined
her noted bilateral hand weakness, decreased rahgesion in her neck and back, and reduced
motor strength. 1¢.) In September 2007, Wirt was hospitatizin the Jamaica Hospital Medical
Center (“Jamaica Hospital”) aft@resenting to the emergenaom with uncontrolled diabetes
and cellulitis with left thigh abscessld({ 34.) The triage nurse at Jamaica Hospital observed
that Wirt walked with a canend Wirt's progress notes state thvairt complained of neck pain
while in the hospital. 1¢.)

In October 2007, Wirt spent three days in tgat care at Jamaica Hospital for cardiac
evaluation. Id. § 35.) During her stay, Wirt was obseaivwe be using a cane and wearing a soft
neck collar. Id.) Progress notes from the hospitalization state that Wirt complained of neck,
shoulder, and back pain, and that sheenmcervical collar wike hospitalized. I€l.)

In December 2007, a pain management clinician referred Wirt to a neurosurgeon for
evaluation for possible surgery due to her compdaof severe neck pain radiating to both

shoulders, as well as numbness and tingling in her upper extremities, which apparently had



worsened in the prior year.ld( 1 36.) The next month, January 2008, Wirt was seen by a
neurosurgeon at Wyckoff Heights, who noted tleahad examined Wirt iduly 2007, but that she
had failed to follow through on tests thia¢ had prescribed at that timeld.(f 37.) The
neurosurgeon diagnosed Wirt with chronic necklasxck pain, and instructed Wirt to return to the
Wyckoff Heights neurosurgery clinic after she underwent additional testicgy. (

As of April 23, 2008, the date ahe motor vehicle accident at issue in this case, Wirt
had not obtained the additional testing ordelbsy the Wyckoff Heghts neurosurgeon in
December 2007.

2. Wirt's Medical History After the Accident

On April 23, 2008, approximately three hours after the accident, Wirt presented to the
Wyckoff Heights emergency room with complairgk pain in her neck, back, and shoulders.
(USA’s 56.1 Response (Wirt) 1 38Wirt told the medical staff and clinicians at Wyckoff Heights
that she had been in a motor vehicle accidddt) (

Later in the day on April 23, 2008, Wirt underwerrays (“April 23,2008 X-Rays”) that
showed no evidence of fracture dislocation, but indicated modge degeneration in Wirt's
cervical spine. (USA’s 56.1 Response (Wirt) 1390ater that day, Wirt was admitted into
inpatient care in Wyckoff Heights’ family mdeine unit, with a status of “post-MVA”
(post-motor vehicle accident) with complairdé neck, back, and leg pain but no fractures;
uncontrolled diabetes; uncontrall@ypertension; asthma; and rheumatoid arthriti. (40.)

On April 24, 2008, a clinician in Wyckofifleights’ family medicine unit ordered a

neurosurgical consult, noting that Wirt hadpast medical history of cervical and lumbar

> The April 23, 2008 X-Rays are discussedgiater detail below, in the context of
analyzing expert reports submitted by the United States.
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narrowing, chronic neck and baphkin, and had presented te tamergency room complaining
of neck, back, and leg pain after beingammotor vehicle accident. (USA’s 56.1 Besse
(Wirt) 1 41.) Later that day, a neurosurgetamined Wirt, and Wirt told the neurosurgeon
that she used a walker 50% of the time and a cane daily, and thatdshdistory of dropping
objects, frequent falls, and urinary incontinenceld. ([ 42.) The next day, the attending
neurosurgeon recommended that Wirt undergo sgmaery, but Wirt stated that she would
prefer to defer surgery at that timdd.(Y 43.)

On April 27, 2008, a physician the Wyckoff Heights familynedicine unit recorded that
Wirt's neck and back pain had resolved, and that she had no pain. (USA’s 56.1 Response (Wirt)
1 44.) Wirt reiterated thahe did not want surgicaltervention at tht time. (d.) The next day,
April 28, 2008, Wirt reported that she had “milick and back painnd the attenitcig physician
noted that Wirt could be disciged from Wyckoff Heights oncghe was cleared by neurosurgery.
(Id. 1 45.)

On April 28, 2008, Wirt underwent an MRI (“Aip28, 2008 MRI”) that indicated a history
of spinal narrowing and various abnormalitiesafing certain of Wirt’s vertebrae, but no acute
injury. (Id. 1 46.%

On April 29, 2008, a Wyckoff Heights physician edtthat Wirt was stable and had no
new neurological deficits. (US&56.1 Response (Wirt) T 497he physician further noted that
Wirt’s pain was well controlled with Motrin aniiat discharge planning was in progress for when

Wirt was cleared by neurosurgeryd.j

® The April 28, 2008 MRI is discussed in greater detail below, in the context of expert
reports submitted by the United States.



Before she was discharged, however, Wirdanged her mind about surgery and elected
to undergo surgical interventionld(§ 50.) Wirt underwent ther&t stage of surgery on May
6, 2008, which involved surgery drer C6 and C7 vertebraeld(Y 51.) Wirt underwent the
second stage of surgery on M@y2008, which involved surgery drer C3 to C7 vertebrae.
(I1d.) As a result of the spinal surgery she received in the weeks after the accident, Wirt has
permanent scarring in two places on her neck. (Wirt 56.1 1 22.)

On May 14, 2008, after havingpent three weeks in WyaK Heights inpatient care,
Wirt was discharged to the Brooklyn UrdteMethodist ChurchHome (“BUMCH”) for
rehabilitation. (USA’s 6.1 Response (Wirt) § 52.) Upon admission to BUMCH, Wirt reported
that she had a history of urinary incontinen€&!irt 56.1 § 28 (USA’s Rgponse).) Wirt also
told the consulting psychiatrists at BUMCHathshe had a history of major depression and
anxiety, and had been on and off Zolofid.Y Wirt resided at BUM@ until August 15, 2008,
i.e., a total of three months.ld{) When she left the facilitywirt did not require any home
services and she waontinent. 1@.)

About a week after she wassdharged from BUMCH, Wininderwent an evaluation by
Dr. Irving Friedman, a neurologist certified bytAmerican Board of Nealogy and Psychiatry.
(Wirt 56.1 1 24.) Ina sworn affirmation date August 21, 2008Dr. Friedman recorded his
observations and conclasis from the evaluation (Dkt. 103-3 at ECF3-8.) Dr. Friedman
noted that Wirt complained afevere neck pain radiating to both lower extremities, numbness
of all extremities and persistent lower back paind. &t ECF 3.) Dr. Friedman reported

observing, among other thingspasms and impaired range of motion in Wirt's cervical spine,

" “ECF” refers to the pagination generatedtbg court’s Electroni€ourt Filing system
and not the document’s internal page numbering.
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diminished gripping poweand tenderness in bottands, abnormalities Wirt's gait, spasms
and pain in her lower lo&, reduced strength and limited ramdenotion in her laver extremities,
numbness in her uppextremities, and dif€ulty ambulating. Id. at ECF 4-5.) Dr. Friedman
also summarized the results of heview of Wirt's medical reeds from her inpatient treatment
at Wyckoff Heights fom April 23, 2008 thragh May 14, 2008.1d. at ECF 5-7.) In conclusion,
Dr. Friedman opined thdfa]s a result of injuries sustain@d a passenger on a city bus on April
23, 2008,” Wirt suffered seral severe “deficits” affecting haeck, back, andxtremities. Id.
at ECF 7.) Dr. Friedman furér opined that “Ms. Wirt is catastrophically disabled both
emotionally and physically and that the deficitslescribed in his affiration “are directly and
causally related to thimjuries sustained oApril 23, 2008.” (d. at ECF 8.) With respect to
Wirt's prior history of“chronic cervical and lumbar disess Dr. Friedman opined that her
condition “was dramatically aggravated and exaated by the events #pril 23, 2008,” and
that, “[hJad Ms. Wirt not beermnjured on April 23 2008, she may nexdave required any
operative procedures.(Wirt 56.11 26.)

After her evaluation by DrEriedman, from August 2008 through at least September
2011, Wirt continued to receivestitment for her neck, back, extiées, diabeteshypertension,
and anxiety, among otheomwditions, from several different mieal providers. (Dkt. 103-3 at
ECF 10-12§ Thereafter, on Ju 16, 2012, Wirt reurned to Dr. Friedan for a follow-up
evaluation. (Wirt5.1 1 29.) In a sworn affirmation datédy 16, 2012, Dri-riedman described
his examination of Wirt and sumarized his review of certawf Wirt’'s medical records from

August 2008 through SeptembedlA. (Dkt. 103-3 at ECF 9-1)3 Dr. Friedman reported

8 Neither Wirt nor the Unitecstates argues that Wirt's treatment records during this
period are relevant to the preséispute, so the @irt does not discuseem in detail.
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significantly impaired rage of motion in Wirt's cervical $pe, numbness in Wid extremities,
and diminished strength in botlands, among otheleficits. (d.) In conclusionDr. Friedman
opined that, “[a]s a resulif injuries sustainedhile a passenger on dycbus on April 23, 2008,”
Wirt sustained numerous “defiis,” including certain deficits relatetb her neck, back,
shoulders, and extremitiesld(at ECF 12.) In a s#ion of his affirmaton titled, “Causality,”
Dr. Friedman opined thdMs. Wirt became acutely symptom@on April 23,2008 . . . and has
become progressivelyo since her April 232008 injuries.” Id. at ECF 13.) Dr. Friedman
further opined that Wirt’s “progwsis for further functinal improvement isxtremely poor,” and
that her “post-traumatic neuro-spinal deficite permanent in nature and causally relatettl’) (

Thereafter, Wirt obtained three additiondldav-up evaluations fronbr. Friedman. For
each of these evaluations, Dr. Friedman preparadorn affirmation, and Wirt has attached all
five of Dr. Friedman’saffirmations as exhibitaith her summayr judgment papers(Wirt 56.1
19 29-35.) Much like his fitdwo affirmations, Dr. Friedman’8nal three affirmations, dated
July 11, 2013, Octob&?4, 2014, and Septembkr2015, summarize his psical examinations
of Wirt and his review of Wt's medical records generated since his last affirmation.
(Dkt. 103-3 at ECF 15-30.n each of the affirmtions, Dr. Friedman cohales that Wirt suffers
from numerous severe deiis in her neckback, shoulders, and eainities “as a result of
injuries sustained whila passenger ondaity bus on Apti 23, 2008.” (d. at ECF 17 (July 11,
2013 Affirmation), ECF 23 (Oober 24, 2014 Affirmtion), ECF 29 (September 1, 2015
Affirmation).)

There is, however, one glaring omission frath of Dr. Friedmais affirmations.
Although each of thaffirmations concludes that Wirt's severe physical and mental deficits were

the “result of injuries sustained while a passemgea city buson April 23, 2008, none of the
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affirmations contains an explanation of vhoDr. Friedman reaclie that conclusion.
(SeeDkt. 103-3.) Indeed, understag this omissionalthough the affirmatios show that Dr.
Friedman reviewed Wirt's post-accidantdical records fromiVyckoff Heights éeeDkt. 103-

3 (August 21, 2008 Affirmationat ECF 5-8), and hesubsequent medicet¢cords from August
2008 through raghly September 2015€eDkt. 103-3 at ECF 102, 23, 27-28), none of Dr.
Friedman’s affirmations contains any summanyanalysis of Wirt's extensive medical history
prior to the accidentseeDkt. 103-3). Wirt does not direthe Court to anything in the record
indicating the basis for Dr. Friedm’s conclusion that Wki's physical and m&tal deficits were
caused by the April 23, 2008 accaideas opposed to here-existing medidaconditions. Nor
does Wirt direct the Court to aeyidence that Dr. Frdgman reviewed any &Virt's pre-accident
medical records prior to relaing the conclusions expresksm his affirmations.

For its part, the United Statbas submitted a swn affirmation, datd, June 15, 2014,
setting forth the medicalpinion of Dr. Devon A. K&in, M.D., a licenseghysician who is board
certified in Diagnostic Réiology. (Mahoney Decl., Ex. F (fileghder seal).) DiKlein reviewed
Wirt's medical imaging records from May 2% (x-ray and CT imagg), June 2005 (MRI
images), July 2005 (RI images), March 2007 (MRI iages), April 2008x-ray and MRI
images), and May 2008 (CT images)ld.X Dr. Klein found thatthe records showed the
“hallmarks of chronic degeneraéwdisease” in Wirt’s spine, drthat the degenerative disease
“precedes the [accident].”Id. at 4.) Dr. Klein faind that Wirt's postccident MRI images
were very similar to hrepre-accident MRI images. (USAS6.1 Response (W)r{ 56.) Dr.
Klein found that Wirt's medicalmaging after the accident was consistent with the chronic

degenerative disease from which Wirtfsted years before the accidenltd. @t 3-4.) Dr. Klein
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also found that none of Wirt's rdecal images suggested any adujeary as a result of the April
2008 accident. I¢. at 3-9;see alsdJSA’s 56.1 Respons@Virt) 11 44-46.3

C. Plaintiff Rodriguez’s Medical History and Alleged Injuries

At the time of the April 23, 2008 accident, PkinRodriguez was ninteen years old.
(USA’s 56.1 Response (Rodr.) 1 14.) Neither party argues that Rodagwezaccident medical
history is relevant to this case.

On the day of the accident, Baguez was examindd the emergencsoom of Wyckoff
Heights. (Rodr. 56.1 § 10.)Rodriguez expressed tenderness in her neck with lateral
movement, but had full range of motion amelurological function. (USA’s 56.1 Response
(Rodr.) 1 16.) Rodriguez’s ultimate diagnoaisNyckoff Heights was a cervical spraird.j
Rodriguez was instructed to take an overtbanter anti-inflammatory drug, return to
Wyckoff Heights if her conditiomvorsened, and follow uwith her primary medical doctor as
needed. Ifl.) Rodriguez was discharged aboutleour after she arrived at the emergency
room. (d.)

One week after the accident, on April 30, 20R6driguez was examined by Panagiotis

Zenetos, M.D., a doctor affiliated witNyckoff Heights. (Rodr. 56.1 § 12°) Dr. Zenetos noted

° The United States also submitted a sworn affirmation, dated September 22, 2014, by Dr.
Firas M. Chamas, M.D., a liceed physician who i®oard certified in Orthopedic Surgery-
Spine. (Mahoney Decl., Ex. }5.Dr. Chamas féirms that he reviewed Wirt's medical records
and diagnostic images fromnii 2005 througiMay 2008. [d.) But Dr. Chamas’s affirmation
does not reach any definitive conclusiontaswhether Ms. Wirt'smedical condition was
materially affected by the April 2008 motor velai accident, deferring stead to the conclusions
of Ms. Wirt’s treating physicians and other daorstwho reviewed Ms. Wirt's medical filesld()
Dr. Chamas’s affirmation thus dsl nothing of significance to the Court’s analysis of Wirt's
medical history.

10 The United States disputes whether Rgukz was examined by Dr. Zenetos one week
after the accident, (USA’s 56.1 monse (Rodr.)  12), noting, amastger things, that Rodriguez
stated twice in her deposition thedte did not see a doctor or segly treatment after leaving the
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Rodriguez’s reports of pain in her neblack, right thigh, hip, and shoulderdd.] He also noted
that Rodriguez expressed pain and tendernessiatesbwith certain movements of his legs and
torso. (d.) Dr. Zenetos prescribed two dieations for pain relief. Iq.)

Nearly two months after the accident, amd 23, 2008, Rodriguez was examined by Dr.
Woo Tak of Staten Island Rehbtaition Medicine, P.C. (USA Response 56.1 (Rodr.) 1 18.)
Rodriguez reported that she did not have eamjiating pain, weakness or numbness in her
extremities. Id.) Dr. Tak diagnosed Rodriguez witleek and back pain with no neurologic
deficit, and prescribed physidalerapy, a home exercise programg an anti-inflammatory drug.
(Id.) Over the next two months, Rodriguez undamyphysical therapynal occasional follow-up
appointments with Dr. Tak, during which she eegsed neck and back pain. (Rodr. 56.1  13.)

On July 17, 2008, Rodriguez sought a neunclgigand medical assessment from Dr.
Friedman, the same physician who evalua®dintiff Wirt and who has submitted sworn
affirmations on Wirt's behalf. (Rodr. 56.1 | 1@®y. Friedman recorded Rodriguez’s complaints
of pain in her back and shoulders, observed significantly reduced rang#iofh in Rodriguez’s
neck, back, and shoulders, ancasps in her cervical region.Id( 11 16-17.) Dr. Friedman
concluded that, as a result ofuries “sustained as a pasgenon a city bus on April 23, 2008,”
Rodriguez was suffering from numerous acuteditions causing pain, spasms, and reduced range
of motion in her neck, back, and shoulderdd. { 18.) Dr. Friedman concluded that “Ms.

Rodriguez remains with a total and painfatanulti-level disability at this time.”ld.)

emergency room on April 23, 2008 until nearly tmonths later. (USA’s Response 56.1 (Rodr.)
1 18.) Finding it plausible that Rodriguez simpliefd to recall her visit to Dr. Zenetos when she
sat for a deposition nearly four years latee thourt declines the United States’ request to
disregard what appear to be Dr. Zenetos's s1ofehis examination of Rodriguez on April 30,
2008. GeeDkt. 99-2 at ECF 5.)
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Four days later, on July 21, 2008, Dr. Sadf Wert, M.D., anorthopedic surgeon,
conducted an independent medical examinatioRamfriguez on behalf of the NYCTA. (USA'’s
56.1 Response (Rodr.) { 19.) Dr. Wert observatiRiodriguez had normal gait, was independent
in ambulation, was able to mount and dismatiet examining table without difficulty, and was
able to walk on herdels and her toesld() On examination of Rodriguez’s neck and back, Dr.
Wert found no evidence ghlpable tenderness or muscle spaalthough there was some deficit
in Rodriguez’s range of motionld( 1 20.) On examination of Rodriguez’s shoulders, Dr. Wert
found no tenderness t@ep palpitation and norrange of motion. I¢l. 1 21.) On examination
of Rodriguez’s lumbosacral spine, Dr. Wertihal no evidence of palpable tenderness or muscle
spasm and normal range of motiorid.  22.) Based on his examination, Dr. Wert diagnosed
Rodriguez with a resolved sprain or strain of ¢eevical spine, a resolvegprain or strain of the
lumbar spine, and a resely sprain or stra of the bilateral shouldersid( { 24.) Dr. Wert also
gave a favorable prognosis: “Pragis is good. Based on clini@laluation, it isny impression
that there is no accident reldterthopedic disability.” I¢l.)

After completing her physical therapy sometdim the fall of 2008, Bdriguez did not seek
medical treatment for her neck, back, shouldargxtremities for nearly five yearsld({ 27.}*

On December 11, 2012, in connection with thisdait, Jonathan S. Garay, D.O., conducted an
independent physical medicine and rehtaion evaluation oRodriguez. Id. ¥ 30.) Rodriguez
stated that she was independent in all actividfedaily living and carindor her three-year-old

child, and that she was working asashier at a convenience storkl.)( Dr. Garay’s examination

11 Rodriguez argues that she “did resumedage and treatment” and, as evidence of that,
points to medical records docuntiey treatment that Rodriguezcegved in the years after 2008.
(USA’s Response 56.1 (Rodr.) §27.) But nonehaf cited records contradict the fact that
Rodriguez did not seek medicatatment for her neck, back, shoukleor extremities for nearly
five years. Id.)
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of Rodriguez’s neck, back, lower extremitieppar extremities, spine, and shoulders revealed
normal and pain-free range of motioand no significant abnormalities. Id( 9 30-35.)
Ultimately, Dr. Garay diagnosed Rodriguez withsolved cervical strain/sprain and resolved
thoracolumbar strain/sprainld( 36.) Dr. Garay opined th@bdriguez had long since recovered
from any cervical and thoracolumbar strains/gavithout any residua, and that there was no
reason to restrict her activitiesld{ Dr. Garay concluded th&odriguez had no impairment
related to the April 23, 2008 otor vehicle accident.Id.)

On July 11, 2013, more than five years after accident, Rodriguez underwent a second
evaluation by Dr. Friedman. (Rodr. 56.1  20.). Biedman noted Rodjuez’s complaints of
“daily spasms in the neck” and “migrainesld.(f 20.) Dr. Friedman also observed reduced range
of motion in Rodriguez’s neck and backd.(f 21.) Dr. Friedman concluded that as a result of
injuries “sustained as a passenge a city bus on Af@r23, 2008,” Rodriguezguffered from several
chronic, post-traumatic “deficitsaffecting her neck and spine, as well as recurring migraine
headaches, anxiety, and depressidad. (22.}? Dr. Friedman did not explain how he determined
that the “deficits” he observed were caused lyries that Rodriguez had sustained in a motor
vehicle accident on April 23, 2008nd there is no evidence thatiedman considered other
possible causes of the observed atfithat may have occurred ihe five years since he last

examined Rodriguez.Id. 1 22; Dkt. 102-1 at ECF 10-1%)

12 Notably, many of the “deficits” that DEriedman reported in his July 11, 2013 report
were not listed as deficits in his July 11, 2008] ae gives no explanation for the discrepancy.

13 Rodriguez underwent a third evaluationy Friedman on September 1, 2015, more
than seven years after the accident, and afteo\dsg had closed in this case. (Rodr. 56.1 1 28-
32.) Dr. Freidman’s report of that examioatiwvas materially the same as his July 11, 2013
evaluation, including itemission of any explanath of how he determinetiat the “deficits” he
observed were caused by injuries that Roddgaiestained in a motor vehicle accident on April
23, 2008. (Dkt. 102-1 at ECF 3-7.)
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From 2011 to 2015, Rodriguez also receivedttneat from her primary care physician,
Dr. Taugeer Ahmad. (Rodr. 56.1 1 24-25.) Rodrmasserts that her wisito Dr. Ahmad, as
documented in her medical chart, (Dkt. 103-1), suplper allegations of significant and lasting
physical impairment resulting from the April 2008 accident. (Rodr. 56.1 1 24-25.) Although the
medical records in question document several visits by Rodriguez to Dr. Ahmad, the records do
not indicate that Rodriguez recet/any treatment from Dr. Ahmad for her neck, back, shoulders,
or extremities until June 2, 2015, more than sewarg/after the accident and nearly five years
into this litigation. [d. 1 25.) Rodriguez points to no egitte in Dr. Ahmad’s records of any
connection between the April 2008 accident aredck and back symptoms for which Rodriguez
received treatment starting in June 2, 2015, let alone any explanation of the basis for drawing such
a causal connectionld()

[l. Legal Standard

Summary judgment may be granted only wheeedlis no genuine issue as to any material
fact and the moving party is enéitl to a judgment as a matterlaw. Fed. R. Civ. P. 56(c).
In ruling on a motion for summary judgment, @aud must resolve all ambiguities and draw all
factual inferences in favor of the nonmoving paricClellan v. Smith439 F.3d 137, 144 (2d
Cir. 2006). “To grant the motion, the court mdstermine that there iso genuine issue of
material fact to be tried.ld. (citing Celotex Corp. v. Catretg77 U.S. 317, 322-23 (1986)). A
genuine factual issue exists where the “evidenceclsthat a reasonable jucguld return a verdict
for the nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The
nonmoving party cannot defeat summary judgmant‘'simply show[ing] that there is some
metaphysical doubt as to the material fackddtsushita Elec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 586 (1986), or by a factual angat based on “conjecture or surmidgtyant v.
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Maffucci, 923 F.2d 979, 982 (2d Cir.1991). “[What] igju&red [from a nonmoving party] is that
sufficient evidence supporting theached factual dispute be shownremuire a jury or judge to
resolve the parties’ differing versions of the truth at tri&#difst Nat'l| Bank of Ariz. v. Cities Serv.
Co.,391 U.S. 253, 288-89 (1968). “Credibility assessts, choices between conflicting versions
of the events, and the weighing of evidence argersafor the jury, not for the court on a motion

for summary judgment.’Fischl v. Armitage128 F.3d 50, 55 (2d Cir. 1997).

lll. Analysis

Defendant the United States moves for sunymadgment on all claims that Plaintiffs
assert against it: (i) Wirt's claim of negliggnunder the FTCA; (ii) Wi's claim of negligent
training under the FTCA; (iii) Rodriguez’'slaim of negligence under the FTCA; and
(iv) Rodriguez’s claim of ndgyent training under the FTCA.

Defendant the NYCTA likewise moves for summary judgment on the tort claims that
Plaintiffs assert against it: (i) Plaintiff Wirt'saim of negligence; (ii) Plaintiff Wirt's claim of
negligent training; (iii) Plaintf Rodriguez’s claim of negligencend (iv) Plaintiff Rodriguez’s
claim of negligent training? As previously noted, whether Riéiffs can sufficiently demonstrate
“serious injury” is a potentially dispositive issue withspect to their claims against both parties.

SeePommells v. Perez N.Y. 3d 566, 571 (N.Y. 2005).

14 The Court notes that neither the subnaissiby Plaintiffs nothose by the NYCTA
expressly identify the claims on which the NYCTisAseeking summary judgment. Nonetheless,
the parties’ legal and factualbmissions make reasonably clear that the NYCTA is seeking
summary judgment dismissing the negligence aegdligent-supervision claims that Plaintiffs
asserted in their Verified Corgint (Dkt. 68, Ex. A, 11 1-26, 39-65)The Court has evaluated the
NYCTA’s motion based othis understanding.
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A. The “Serious Injury” Requirement Applies in This Case

Article 51 of New York State’s No-Fault Insurance Law (“N.Y. Ins. Law”) provides that
in a personal injury or negligence action betw&mvered persons,” “thershall be no right of
recovery for non-economic los®.§.,pain and suffering,] except the case of a serious injury,
or for basic economic loss.” N.Yns. Law 88 5104(a), 5102(c).

The statute defines a “covered person”ia®r alia, “any owner, operator, or occupant
of . . . a motor vehicle which has in effect the ficial security required by [other sections of the
law], . ... or any other persont#ied to first party benefits.”N.Y. Ins. Law 8§ 5102(j). “First
party benefits,” in turn, are dekd as “payments to reimburspexson for basieconomic loss on
account of personal injury ang) out of the use or opdian of a motor vehicle.”ld. 8§ 5102(b).

The Second Circuit has squarely held that theddifitates is entitled to first party benefits
under the No-Fault statut&ee United States v. Gov't Emps. Ins,, 665 F.2d 669, 671 (1979).
As a person entitled to first party benefits, the ebhibtates is a “covered person” under the statute.
SeeN.Y. Ins. Law. § 5102(j)Patrello v. United States57 F. Supp. 216, 220 (S.D.N.Y. 1991)
(“It is clear that the United States is a covepetson under the no-fault law,” either as an “owner”
of an insured vehicle, or as a “persartitled to first party benefits.” (citingnited States v. Gov’t

Emps. Ins. C9.605 F. 2d at 671). Furthermore, Plaintiffs do not dispute that the NYCTA is

15 plaintiffs cite one cas€ooper v. United State635 F. Supp. 1169 (S.D.N.Y. 1986), in
support of their argument that the United State®isa “covered person” within the meaning of
the No-Fault statue. Bufooperis inapposite. InCooper the court considered whether a
pedestrian who was struck byJaited States postal vehickeas a “covered person” under New
York’s No-Fault statute, where the pedestriars waable to recover first party benefits because
the only motorized vehicle involved in the aceitieras owned and operated by the United States,
which is immune from paying firgiarty benefits by virtuef its sovereign immmity. 635 F. Supp.
at 1172-73. The court held that thedestrian need not show “sersoinjury” to sustain its tort
claim against the United States because that limitatian-the requirement of showing a “serious
injury” to recover other damages—was desigtedpply only where # injured person was
entitled to receive “promptra full compensation for economic losses up to $50,000,” which the
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likewise a “covered person” undeéhe statute. Accordingly, tprevail on their claims of
negligence against either the United StatetherNYCTA, each Plaintiff must show that she
suffered from a “serious injury,” aefined in the statute, as a riesxi the defendard negligence.
See, e.gMesimeris v. United State2006 WL 148911, at *7 (E.D.N.Y. Jan. 17, 2006) (dismissing
negligence claim where plaintifailed to demonstrate “serious injury” flowing from alleged
negligence, as required by No-Fault statuaé)d, 215 F. App’x 42 (2d Cir. 2007).

The No-Fault statute defines “serious injury” as follows:

a personal injury which results in death; dismemberment; significant
disfigurement; a fracture; loss of aue; permanent loss of use of a body
organ, member, function or system; permanent consequential limitation of
use of a body organ or member; sfgraint limitation of use of a body
function or system; or a medically detened injury or impairment of a
non-permanent nature which prevents the injured person from performing
substantially all of the material acts which constitute such person's usual
and customary daily activities for not less than ninety days during the one
hundred eighty days immediately follavg the occurrence ale injury or
impairment

N.Y. Ins. Law § 5102(d).

B. Neither Plaintiff Has Shown That the Accident Caused Serious Injury

1. Plaintiff Wirt

Wirt argues that she satisfies the “ses injury” requirement because (i) she was
prevented from performing substally all of her normal dailyactivities for more than ninety

days while she was “confined” in Wyckoff Hgits and the BUMCH, and (ii) she sustained a

pedestrian in that case was nlut. at 1172 (quotinglontgomery v. DanieJ840 N.E.2d 444, 452
(N.Y. 1975)). Here, by contrast, Riifs do not allege or createaissue of fact as to whether
they were entitled to receive first party benefits from the NYCTA as a result of the accident.
SeeN.Y. Ins. Law 8§ 5103(a)(1). As such, even assuming@th@percourt’s reasoning is correct

as a matter of law, it does nottemd to the facts of this case.

21



“significant disfigurement” in the form of poesurgical scarring on hareck. (Pls.” Br. 23-
24.) In response, the United States argues\Widt has failed to show the requisite causal
connection between the April 20@8cident and her supposed ‘iseris injuries.” The United
States argues principally that, even assumivigt’'s post-surgical scarring or post-surgery
“confinement” at BUMCH qualifies as a “seriougury” under the statute, neither of those
alleged injuries was “proximately caused” by tpril 2008 accident. (USA’s Opp’n Br. (Dkt.
80) 16-23.)

Under New York law, where a defendant moves for summary judgment on the ground that
a collision did not cause “serious injury” withime meaning of the No-Fhstatute, the defendant
has the initial burden to submit “persuasive evideicat the plaintiff's alleged pain and injuries
were not caused by the collisioRommells v. PereZ N.Y.3d 566, 580 (N.Y. 2005). In particular,
where a defendant argues that a plaintiffjsiries were caused hyre-existing conditions, “a
defendant must submit adequate mediegidence supporting that contention.’Cross v.
Lambombard9 N.Y.S.3d 416, 415 (App. Div. 2015). If thefendant meets its burden, the burden
shifts to the plaintiff to “come forward with mlence addressing the defendant’s claimed lack of
causation.’See Arenes. Mercedes Benz Credit Cor2006 WL 1517756, at *8 (E.D.N.Y. June
1, 2006) (citingPommells4 N.Y.3d at 580). A @lintiff cannot defeat snamary judgment if her
submission consists of expert opinion thatsfaid adequately addregdaintiff’'s pre-existing
conditions. SeePommells 4 N.Y.3d at 574-75 (finding dismissal plaintiff’s complaint proper
when plaintiff's expert opined that his symptomesre “causally related to the history as stated,”
which included both the accident and plaintiigney surgery, but “left wholly unanswered the

guestion whether the claimed symptoms diagnosedé waused by the accident). If the plaintiff
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fails to provide such evidence, the defendant is entitled to summary jud@aemrene2006
WL 1517756, at *8Pommells4 N.Y.3d at 580°

With respect to Plaintiff Wirt, the Courfinds that the United States has submitted
“persuasive evidence” that Wirt did not suffefsgrious injury” as a result of the April 2008
accident. As explained in detail above, Wirtllzalong history of medical problems affecting her
neck, back, shoulders, and extremities thag pre-dated the April 2008 acciderfiee supra.
Between 2005 and April 2008, Wirt was hospitalizetkast seven times feesting and treatment
associated with chronic pain and reduced funatigif her neck and back, as well as uncontrolled
diabetes.ld. Wirt was also referred for surgicabnsultations on multiple occasionsl.

In addition, the United States’ medical expert, Klein, a licensed physician who is board
certified in Diagnostic Radiohy, reviewed Wirt'smedical imaging recosdfrom before and
after the accident, and concluded that Wirt presgwith the “hallmarkef chronic degenerative
disease” of the spine that “precedes the [act]derifMahoney Decl., K. F, at 4.) Dr. Klein
further found that Wirt's postezident MRI images were verymsilar to her pre-accident MRI
images, that none of Wirt's medical images sutggesany acute injy as a resulobf the April
2008 accident, and that Ws medical imaging after the accittevas consistent with the chronic
degenerative disease from which Wntffered years before the accidend. &t 3-4.) The Court
finds that this evidencé indeed “persuasive evidence’aththe plaintiff's alleged pain and
injuries were related ta pre-existing conditionSee Evans v. United Stat638 F. Supp. 2d 148,

167 (E.D.N.Y. 2013) (finding that plaintiff's pre-isxing injuries in thesame body part several

16 yltimately, if both parties have met their respective burdtres,Court may grant
summary judgment for the defendant only if the rd@lows the Court téind, as a matter of law,
that the pre-existing condition was the sole cause of the plaintiff's infoeg Perl v. Mehed 8
N.Y.3d 208, 219, 960 N.E.2d 424 (N.Y. 2011).
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years before the accidepérsuasive enough to shifte burden to plaintiff)Arenes 2006 WL
1517756, at *8 (finding defendant’s expert’s repufficient to shift the burden where it stated
that plaintiff's injuries were not consistent wigim acute, traumatic event but, rather consistent
with pre-existing and dgenerative conditions).

In response to the United States’ submissigvig, has submitted five sworn affirmations
from Dr. Friedman, a neurologisertified by the American Boawf Neurology and Psychiatry.
(Id. 1 24.) Wirt argues that Dr. Friedman'dimhations are nbonly sufficiert to preclude
summary judgment for thenited States, but also providebasis on which to grant summary
judgment for Wirt on the “serious injury” issu¢Pls.” Br. 22-24.) The Court disagrees.

Although Dr. Friedman has opd that Wirt suffered numeroudeficits “[a]s a result of
injuries sustained as a passangea city bus on April 23, 2008)r. Friedman has utterly failed
to explain the basis for thatonclusion, notwithstading the multiple ngorts he generated
containing this conclusion that Ve been submitted in this amti. Indeed, unerscoring this
omission, although the affirmians show that Dr. Friedman reviewed Wirt's post-accident
medical records from Wyckoff HeightsdeDkt. 103-3 (Augst 21, 2008 Affirmation) at ECF
5-8), and her sulegjuent medical mords from August 2008 thugh roughly September 2015
(seeDkt. 103-3 at ECFL0-12, 23, 27-28), none of Dr. Fdiman’s affirmations contains any
summary or analysis of Wirt's extensive medicstory prior to the accident on April 23, 2008
(seeDkt. 103-3). lItis as if it never existed. M/does not direct the Court to anything in the
record indicating the basis for kriedman’s conclusion that Wirtpghysical and mental deficits
were caused by the April 23, @® accident, as opposéal her pre-existingnedical conditions,
nor does Wirt direct the Coutd any evidence that Dr. Friedmagviewed any of Wirt's pre-

accident medical recosdrior to reaching theonclusions expresseal his affirmations.
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The law is clear that, without such an expition, Dr. Friedman’s féirmations fail to
rebut the United States’ persuasevidence that Wirt's serisunedical conditins were caused
by her pre-existing condition§ee Arene2006 WL 1517756, at *8 (applyirgommells v. Perez
4 N.Y.3d 566 (2005)rnd finding that plaintifféailed to submit evidence sufficient to demonstrate
a triable issue of fact when a medical reportpigintiffs’ doctor failed to explicitly address
defendants’ experts’ finding thatjuries were caused by aepexisting, degenerative condition)
Pommells,4 N.Y.3d at 580 (finding dismissal of plaintiff's complaint proper when plaintiff's
expert opined that his symptoms were “causally related to the history as stated,” which included
both the accident and plaintiff's kidney surgeryt teft wholly unanswered the question whether
the claimed symptoms diagnosed” were caused by the acci@ent).

Furthermore, to the extent Wirt argues tin&t spinal surgerieshe underwent in May 2008
were necessitated by tlaecident, that claim is not suppattby Dr. Friedman’s reports and is
contradicted by Wirt's own medicaécords, which document maitgan on pre-accident referral
for surgery—that Wirt failed to follow-up on—includj one just four months before the accident.
(USA’s 56.1 Response (Wirt) 1 37.)

Accordingly, the Court holds that Wirt hasléa to rebut the United States’ evidence that

her medical condition, surgeries, and post-surgregtment in April 2008 and thereafter were the

17See also Marcellus v. Forvarp56 N.Y.S.2d 13 (App. Div. 2012) (finding that plaintiff
failed to raise a triable issue of fact, desgiaving submitted medical evidence regarding her
recent physical limitations and MRI findings, becapiséntiff's experts did not address a previous
medical report relating to a prior acadenoting plaintiff’'s worsening painBravo v. Martinez
963 N.Y.S.2d 82 (App. Div. 2013) (affirming summauglgment for defendants where plaintiff
had pre-existing injuries resulting from multiple prior car accidents and plaintiff's expert’s report
failed to adequately differentiate between injury after the previous accident and injury after the
subject accident).
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result of her per-existing medical conditions.eT@ourt therefore grants Defendants’ motions for
summary judgment as to Wirt on tissue of “serious injury.”

2. Plaintiff Rodriguez

As discussed, neither party argubat Plaintiff Rodriguez’snedical history prior to the
date of the accident, April 23, 2008, is relevanthis case. And the p@t agree, at least for
summary judgment purposes, tiaodriguez received medical auations and treatment for
alleged injuries to her neck and back in thenths and years after tiAgril 2008 accident. The
parties dispute, however, whether any of theggies constitutes a “s@us injury” within the
meaning of the No-Fault statute, and, if sogether that injury was pximately caused by the
April 2008 accident.

In her legal arguments, Rodtiez does not specify the precise type of “serious injury”
she suffered as a result of the April 2008 accideeeDkts. 106 & 109.) From her Rule
56.1 Statement, the Court gathers that Rodriguasserting a “serious injury” in the form of
prolonged pain, spasms, and d=sed range of motidn her neck, back, and extremities, as
well as chronic anxiety and migraine headaches. (Rodr. 56.1 1 28-32.)

Rodriguez’s assertion of a “serious injury'Tigwed in three respest First, temporary
pain and soft-tissue injury thabes not result in a permanenstrection of mobility is not a
“serious injury” under the statuteSeeScheer v. Koubek70 N.Y.2d 678, 679 (N.Y. 1987);
Yanez v. City of N.Y29 F. Supp. 2d 100, 115 (E.D.N.Y. 1998 hus, evidence that Rodriguez
experienced some tendernessl alecreased range of motion time three months after the
accident is not sufficient to show'serious injury” under the statutésee ibid.

Second, Rodriguez has failed to adequatgplagn the cessation in her treatment for the

injuries allegedly suffered in the April 2008 accitle The record shows that Rodriguez received
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anti-inflammatory drugs, pain kille, and a prescription of physi¢hérapy in the tee months after
the accident. It appears, however, that Rodrighez received no examinations or treatment for her
alleged injuries in the ensuing/@ years. “While a cessation tngatment is not dispositive—the
law surely does not require a record of needlesgment in order to survive summary judgment—
a plaintiff who terminates therapeutic measu@®wing the accident, while claiming ‘serious
injury,” must offer some reasonat#xplanation for having done sd?bmmels v. Pere830 N.E.2d
278, 283 (2005). Here ddriguez asserts that she ceased batrtrent not because her injuries had
been resolved, but because she became pregmhtgraoccupied with her daughter.” (USA’s 56.1
Response (Rodr.) 1 27.) But this explanation sa¢shold up under scrutiny: the record shows
that, between her first visit to Dr. Friedman ityI2008 and her first followp appointment in July
2013, Rodriguez visited her primary care physiciamenous times for ailments unrelated to her
alleged injuries from the April 2008 accident. S&s Response 56.1 (Rodr.) { 27.) Furthermore,
in an independent physical examination on Dawer 11, 2012, Rodriguez reported that she was
independent in all activities of daily livirend caring for her thregear-old child. Id. § 30.) The
December 2012 examination also indicated thalrigaez had normal andipafree range of motion

in her neck, back, lower extremities, upper extremities, spine, and shoulders, with no significant
abnormalities. I¢l. 11 30-35.)

Third, the sworn affirmations submitted on Rodriguez’s behalf by Dr. Friedman—which
are dated July 11, 2013, and September 1, 2015—fedtéadlish a causal connection between the
April 2008 accident and any physiaal mental impairment thatddriguez was suffering in July
2013 or September 2015. Although Dr. Friedman opines that Rodriguez suffers from several
“deficits,” including “daily spasms in the neclkhd “migraines,” he provides no explanation for

his conclusion that these deficits were a result of injuries Rodriguez “sustained as a passenger on

27



a city bus on April 23, 2008.” Indeed, in thes$krmations there is no evidence that Friedman
considered other possible causes of the observedtgdfiat may have occurred in the five years
since he first examined Rodriguezd.(f 22; Dkt. 102-1 at ECF 10-12.)

Moreover, as the United States observedsrreply brief (USAReply Br. (Rodr.) 6),
Rodriguez did not offer any argument in her legal memorandum that she suffered a “serious
injury.” Instead, Rodriguez argdesolely that the “serious jury” requirement does not apply
because the United States is not a “covered péwuater the No-Fault statute. (Dkts. 106 & 109.)
Indeed, Rodriguez’s only responsdlte United States’ argumentstas'serious injury” comes in
the “Conclusion” section of Plaiffs’ brief, where they assert in conclusory fashion that
“Rodriguez . . . presents multiple material queesdi of fact, precludingummary judgment even
under the ‘serious injury’ requment.” (Dkt. 106 at 25.) Thufodriguez appears to have
conceded this argument in any event.

For these reasons, the Court grants Defetstdanotion for summary judgment as to
Rodriguez on the issue tferious injury.”

C. The Parties’ Liability Arguments

Aside from the “serious injury” requirementetparties have submitted briefing on the merits
of Plaintiffs’ negligence claims. Plaintiftgsgue that they are entitledgartial summary judgment as
to liability against the United Statesdagise the GSA drivaregligently slamme into the NYCTA
bus. (PIs.” Br. (Dkt106) 13-15.) The NYCTA and Lopezgae that they arentitled to summary
judgment as to liability againstétUnited States on thersa ground. (Dkt. 118.The United States
opposes both motions,gaiing that issues of faeikist as to whether the @Siriver wasnegligent,
and, if so, whether his negligenceste proximate cause of any injunyRaintiffs. (Dkts. 80 & 84.)

As noted abovesupran.2, the four eyewitnesses wieaestimony is in the recordke.,

Wirt, Rodriguez, the bus driver (Lopez), and tBSA driver (Horace Morancie)—gave materially
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different accounts of the collision, duthat there appear to be geraissues of fact concerning
the speed at which the bus was traveling thraagind Army Plaza, the swiftness with which the
bus stopped, the force with which the GSA vehialeckt the bus, and the irapt that all of these
factors had on the passengers abtiaedus, including Plaintiffs. Sge, e.gUSA’s 56.1 Response
(Rodr.) 11 4-5, 8; Dkt. 68, Ex. A 1 8.) There magrebe a genuine issuetaswvhether Plaintiffs
were on the bus at all. (USA’s 56.1 Response (R§dbs.) These factlhidisputes would likely
preclude summary judgmeas to liability.

Nonetheless, the Court need nale on the liability issueThe Court is granting summary
judgment to Defendants based on Plaintiffs’ failure to establish a “serious injury” resulting from
the April 2008 accident. The parties’ arguments as to liability are therefore rBeet. e.g.
Nicholas v. Cablevision Sys. Carp84 N.Y.S. 2d 332, 334 (App. Div. 2014) (“Given the absence
of serious injury, the issue of liability is academic.Arenes 2006 WL 1517756, at*9
(similar). Accordingly, the Court denies Plaffg¢i motion for partial ssmmary judgment as to
liability and the NYCTA and.opez’s motion for summaryglgment as to liability.

IV. Conclusion

For the foregoing reasons, the United &tatotions for summanudgment are GRANTED,

Plaintiffs’ cross-motion for péal summary judgmenis DENIED, and te NYCTA and Lopez’s

motion for summary judgment is GRANTHEDpart and DENIED in part.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: March 31, 2017
Brooklyn, New York
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