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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________________ X
CHRISTOPHER GORDON,
Plaintiff, NOT FOR PUBLICATION
MEMORANDUM & ORDER
-against- 10-CV-5148CBA)(LB)

THE CITY OF NEW YORK, NEW YORK CITY
POLICE OFFICER CARLOS PERSALTA, Shield #
30640, TD BANK, ELLIOT LOPEZ, CURTIS
HERBERT, and ISAAC DUNCAN,
Defendants.

AMON, Chief United Stads District Judge.

Plaintiff Christopher Gordon (“Gordon”), pse, has filed suit paguant to 42 U.S.C. §
1983 and state law, alleging variotslations of his constitutionaights—primarily false arrest
and malicious prosecution arising out of his sirend detention in November 2007 on suspicion
that he attempted to cash stolen checks at 8difix branch. At the time of this first arrest,
Gordon was not prosecuted, butvws later indicted and convid®f larceny and other crimes
based on the events at TD Bank. Defendantsa@ilyew York and Officer Carlos Peralta now
move to dismiss the claims against them purstcaRule 12(b)(6) of the Federal Rules of Civil
Procedure. Also before the Court is thgp®¢ and Recommendation&R) of the Honorable
Lois Bloom, United States Magistrate Judggommending that the Cdudismiss the claims
against the other four defendants because tlemded complaint did ngiroperly allege that
they acted under color of state law.

For the reasons stated below, the motiodisaniss filed by the City of New York and

Officer Peralta is granted in pamhd denied in part. The Court also adopts the well-reasoned
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R&R of the Magistrate Judge, and the clasgsinst the remaining four defendants are

dismissed in full.

BACKGROUND

Gordon’s factual narrative is at times diffictdtfollow, but the following facts appear to
be alleged in the First Amended Complaint (“Compl.”). On November 2, 2007, Gordon claims
that he accompanied a co-worker, defendamti€Herbert, to a branch of Commerce Bank
(since acquired by TD Bank, as it will be refertedn this Order) to withdraw payments for
construction work that had been contracted tdoel and informally sub-contracted to Gordon.
(Compl. 1 8.) It appears thabme time earlier, Herbert had attempted to deposit checks
allegedly signed by Isaac Duncan and drawiancan’s account at Chase Bank, but TD Bank
placed the funds on hold due to a suspiciomigtonduct. TD Bank then contacted Duncan,
who claimed that the checks were stolen andgilgisature on them forged. (Compl. 11 33-34; PI.
Opp., Ex. 4.) Accordingly, when Gordon and Hatlarrived at TD Banko collect the funds,
they were detained by bank staffers, who callet to report that thisvo men were attempting
to cash forged checks. Defendant Officer Raer@sponded to the calhd arrested Gordon and
Herbert on the scene. (Compl. 11 8, 30.)ydBo was charged with Grand Larceny in the
Second Degree, Identity Thefttime First Degree, and Forgerythne Second Degree. (Compl. |
8.) Gordon’s complaint asserts that he detined until November 4, 2007, when he was
brought before a judge in tikéngs County Criminal Court tno promptly dismissed the case
against Gordon for lack of evdédce and released him. (Comf®-10.) The complaint also
states that upon his release, he was “withoutfamlger knowledge . . . of a continuing criminal

investigation” againstim. (Compl. § 10.)



Gordon’s Memorandum in Opposition tetBefendants’ Motiomo Dismiss tells a
somewhat different story of the events admber 2-4, 2007. Gordon seems to claim that
shortly after his arrestn November 2, the Distii Attorney’s Office notified police that they
were declining to prosecute Gordon for therge at TD Bank due to lack of evidence
connecting him to the allegedly stolen checksrd@o claims that the DA’s Office instructed the
police to release him, but that Officer Paalbnetheless “unlawfully” and “extrajudicially”
detained him for over 48 hours until Novembér &See PI. Opp. at 1 3, 9, 11.) Gordon
simultaneously seems to maintain that he “wasented before the Kings County Criminal
Court on November 4, 2007” and the case was dsgal at that time. (Pl. Opp. 16.) In any
event, Gordon’s combined account indicates tn November 2-4, 2007, any charges stemming
from the TD Bank events were dropped, he wasan@igned, and he was released by November
4 with no knowledge of any pending tres related to that incideft.

The prosecution against Herbert, howeventinued. (Compl. § 58.) Gordon claims that
Herbert later entered into an agreement WithDA’s Office whereby hagreed to testify
against Gordon in exchange for the chargesnagélerbert being dismissed. (Compl. 1 58.)
Accordingly, charges against Gordon were ryesubmitted to the grand jury in March 2008, and
testimony was presented from Herbert, OfficeraRe, and representatis from TD Bank and
Chase Bank. (Compl. § 13.) Gordon claims he thian indicted for the previously dismissed
charge of Grand Larceny in the Second Degree, along with new charges of Grand Larceny in the

Third Degree, Criminal Possession of a Forged Instrument, and Petit Larceny. (Compl. § 13.)

! It appears that Gordon is making this new allegation in response to the “Dectised®ion” form from the DA’s
Office, which the defendants submitted as an exhililigo motion to dismiss._(See O'Flynn Aff., Ex. E.)

2 Gordon also alleges that the Assistant District Attorney, without his knowledgented the case to a grand jury

on December 6, 2007, but the grand jdiy not return an indictment, and the case was again dismissed and sealed.
(Compl. 119 11-12, 21.)



Gordon was subsequently “re-arrested” on Saber 23, 2008 pursuant to this indictment.
(Compl. 1 21.)

Gordon’s case proceeded to trial andseptember 4, 2009, a jury convicted him of
Grand Larceny in the Second Degree, Grandémy in the Third Degree, Petit Larceny, and
two counts of Criminal Possession of a Forgesdriiment. (See Compl., Ex. H; Pl. Opp., Ex. 1.;

O’Flynn Decl., Ex. D.)

Il. DEFENDANTS CITY OF NEW YORK AND OFFICER PERALTA'S MOTION
TO DISMISS

A. Standard of Review
To withstand a motion to dismiss for failure to state a claim, “a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim to relief fflatig@ble on its face.

Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009)dting Bell Atl. Corp. v. Twombly, 550 U.S.

544, 570 (2007)). A complaint that contain$yditabels and conclusions” or “a formulaic
recitation of the elements of a cause of actwihnot do.” Twombly, 550 U.S. at 555. Neither
will a complaint that contains only “naked asge{s]” without “furtherfactual enhancement.”
Id. at 557.

Igbal identifies a “two-pronged” approachdetermining the sufficiency of a complaint.
129 S. Ct. at 1950. First, courts can “begindantifying pleadings thabecause they are no
more than conclusions, are noti#ded to the assumption of ttut 1d. Second, they can then
identify whether the complaint, stripped of itsxctusory pleadings, “plaudibgive[s] rise to an
entitlement to relief.”_Id. “A claim has faiplausibility when tk plaintiff pleads factual
content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged. The plausibility standardas akin to a ‘probabily requirement,’ but it



asks for more than a sheer possibility thdefendant has acted unlaWyu’ 1d. A court’s
consideration on a motion to dismiss is “limited to facts stated on the face of the complaint, in
documents appended to the complaint or inc@tear in the complaint by reference, and to

matters of which judicial notice may be takeAllen v. WestPoint-Pepperell, Inc., 945 F.2d 40,

44 (2d Cir. 1991). For example, “courts routinely take judicial notid®ofiments filed in other
courts, . . . not for the truth of the matters asskirt the other litigatioryut rather to establish

the fact of such litigationral related filings.”_Kramer v. Time Warner Inc., 937 F.2d 767, 774

(2d Cir. 1991); see Staehr v. Hartford Finah8ervs. Group, Inc., 547 F.3d 406, 425 (2d Cir.

2008).
Where the plaintiff appears pro se, a coutt @anstrue his pleadings liberally and will

interpret them “to raise the strigest arguments that they sagfy” Cruz v. Gomez, 202 F.3d

593, 597 (2d Cir. 2000). However, “[tlhe dutylitzerally construe a [pro se] plaintiff's
complaint is not the equivalent of a duty to rewrite it.” Kirk v. HepB2 F.Supp.2d 586, 590

(S.D.N.Y.2008) (internal quotation marks and mt®ns omitted); see also Chavis v. Chappius,

618 F.3d 162, 170 (2d Cir. 2010) (“[T]hough we are obligated to draw the most favorable
inferences that [a pro se] comjpliasupports, we cannot invent factual allegations that he has not

pled.”)

B. Discussion
As an initial matter, Gordon does not appwadispute the proposition, asserted in the
defendants’ motion, that he chring neither a false arrestma malicious prosecution claim

based on his arrest on September 23, 2008, becaiserst directly multed in a convictio.

3 While Gordon repeatedly refers to this as an “illegalixion,” (Compl. T 15), this assertion appears to be his
own personal belief, and he never asserts that this conviction has been overturned or vapgteal cor that he
has filed a habeas petition. Instead, he refers to isdsunirent” conviction, and argues that it should have no
bearing on his claims arising out of the November 2, 2007 arrest. (Pl. Opp. 1 12.) Regesdisssissed further



See Savino v. City of New York, 331 F.3d 63, 2d Cir. 2003) (malicious prosecution claim

requires that proceedings terminated inglantiff's favor); Cameon v. Fogarty, 806 F.2d 380,

387-89 (2d Cir. 1986) (plaintiff cannoecover for false arrest aralicious prosecution if he was
convicted of the crime for which he was arrektefather, the amended complaint states, and
Gordon’s opposition papers repeatedly emphasize, that he brings his false arrest and malicious
prosecution claims based only on the Novemb@&0Ry7 arrest. _(See Compl. § 7; PI Affirmation
13;PLLOpp.12,3,5,9, 10, 12, 13, 16, 21.) Acoglgi it is only on this famer arrest that the
Court will focus its analysis, and any false ar@stalicious prosecution claims related to the
September 23, 2008 arrest and prosecutionegmdd withdrawn. To the extent Gordon’s
complaint implies that he is bringing other clairakated to his trial ahconviction, they are

dealt with in Section 11.B.4.d below.

1. Claims against the City of New York
The Court observes at the outset that Gorslaiiegations against the City of New York

fail to satisfy the requirements of Monell v. N&wrk City Dep’t of Social Servs., 436 U.S. 658

(1978). In order to sustain a claim folieeunder 42 U.S.C. § 1983 against a municipal
defendant, a plaintiff musthow the existence of an offittiaadopted policy or custom, and a
direct causal connection between that policgustom and the deprivation of a constitutional

right. Bd. of County Comm’rg. Brown, 520 U.S. 397, 403 (1997). rgef of a single incident

of unconstitutional activitys not sufficient to impose lialiy under Monell, utess proof of the

incident includes proof that it was caudsdan existing, unconstitutional municipal policy,

which can be attributed to a municipal policyraak City of Oklahoma v. Turtle, 471 U.S. 808,

infra, Gordon cannot bring a § 1983 claim that would necessarily imply the invaliditgtanding conviction for

which he was serving his sentence when he filed this action. See Heck v. Humphrey, 512 U.S. 477, 486-87 (199
Thus, any argument that the alleged invalidity of the adiori should lift the bar to challenging the arrest and
prosecution that preceded it cannot lie.




823-24 (1985). Stated differentiine plaintiff must demonstratbat the municipality was the
“moving force” behind the alleged injury. Brown, 520 U.S. at 404.

Gordon’s complaint does not allege the existesfa municipal policy or custom at all.
In his opposition memorandum, Gordon occasionally uses the phrase “common policy and
practice,” (e.g. Pl. Opp. 11 17, 19.® but this allegation is unpported by anything other than

the facts of what occurred in his particulasea See Ricciuti v. N.Y.C. Transit Authority, 941

F.2d 119, 123 (2d Cir. 1991) (“[A] single incideadteged in a complaint, especially if it

involved only actors below the policy-makinyé, does not suffice to show a municipal

policy.”); Santiago v. Campisi, 91 F. Sugdal 665, 676 (S.D.N.Y. 2000). Moreover, mere
conclusory references to a policy or custonthwo supporting facts, will not suffice to state a
claim of 8 1983 municipal liabty. See Ricciuti, 941 F.2d 424 (“[O]ur prior cases suggest
that an allegation of municipal poy or custom would be insufficient if wholly conclusory.”); 5

Borough Pawn, LLC v. City of New Y&, 640 F. Supp. 2d 268, 299 (S.D.N.Y. 2009)

(dismissing Monell claim because the plaintiffss&artion that the City has an unconstitutional

policy is based on nothing more than theirupmorted supposition”); Brodeur v. City of New

York, 2002 WL 424688, at *6 (S.D.N.Y. 2002) .
Accordingly, since Gordon’s complaint is deda@if factual support fanis references to a
municipal policy, the § 1983 clainagainst the City of New Yorére dismissed. The remaining

§ 1983 causes of action will be analyzedy as pertains to Officer Peralta.

2. False Arrest
Gordon has brought a claim for false aragst false imprisonment, claiming that his

November 2007 arrest was not supported by prolhlee, and that he was unlawfully detained



by the police for two days. The defendants argue that Gordon’s false arrest claim arising out of
the events of November 2, 2007 is barredhisyeventual conviction for those crimes.

A § 1983 claim for false arrest or false impnsnent, based on an individual’s right to be
free from unreasonable seizuressudbstantially the same as aint for false arrest under New

York law. Boyd v. City of New York, 336 F.3t2, 75 (2d Cir. 2003). Suchclaim requires the

plaintiff to show (1) that the defendant intende@dofine the plaintiff; (2) that the plaintiff was
conscious of the confinement; (3) that the pl#idid not consent to the confinement; and (4)

that the confinement was not otherwise eyed. Savino v. City of New York, 331 F.3d 63, 75

(2d Cir. 2003). The existence of probable cdaasarest renders amrast privileged and “is a

complete defense to an action for falsesirteBernard v. United States, 25 F.3d 98, 102 (2d

Cir. 1994); see Jaegly v. Couch, 439 F.3d 149, 282%ir.2006) (“[T]he existence of probable

cause is an absolute defense to a false arrest claim.”).

As noted above, it has been repeldyt held in this circuit thah an action for false arrest,
“the plaintiff can under no circumstances recovérefwas convicted of the offense for which he
was arrested,” because the conviction is treagecbnclusive evidence of probable cause to

arrest._Cameron, 806 F.2d3&7; Weyant v. Okst, 101 F.3d 8452 (2d Cir. 1996) (conviction

not reversed on appeal is camgive evidence of probable cau® arrest); Jones v. King, 2011

WL 4484360, at *7 (S.D.N.Y. 2011) (“&ntiff's claim of false ars is barred by the existence
of probable cause for the arrest, which is eghbt as a matter of law by his conviction.”);

Kneitel v. Danchuk, 2007 WL 4441224, at *5 (E.D.N2007) (“A prosection and conviction,

if not overturned, is conclusive evidence thatarrest was supporteg the requisite probable
cause.”) The plaintiff need not be convicteaweéry crime for which he was arrested for this

bar to apply; the existence of a valid conwntfor any of the crimes underlying the arrest will



foreclose a later false arrest claim. Jrigd11 WL 4484360, at *7; Ostroski v. Town of

Southold, 443 F. Supp. 2d 325, 335 (E.D.N.YO&0(citing Jaegly v. Couch, 439 F.3d 149, 154

(2d Cir.2006)); see DeVito v. Barrar®005 WL 2033722, at *4 (E.D.N.Y. 2005).

The defendants argue that becausal@os arrest on November 2, 2007 was based on
the same charges for which he was eventualyicted, the above rule should still bar him from
pursuing a false arrest claim, even though Gordon was released at that time, and it was not until
2008 that Gordon was indicted acwhvicted. This argument raistt®e question of whether the
Cameron rule only bars a falagest claim based on the arrésit immediately preceded the
conviction, or if it also foreclosesfalse arrest claim based onealier, unfruitfularrest arising
out of the same conduct. The language and lofgi&ameron would seem to apply to any claim
for false arrest when the plaintiff is eventuadbynvicted of an offeresunderlying that arrest,
since_Cameron expressly rejecthd proposition that a “premattrarrest is actionable when it
nonetheless produces a conviction:
The fact of conviction means that the ptif was not entitled to escape arrest
entirely and that # arrest was simply prematufiénough the right to be free from
arrest without probable cause is substantial, the injury caused solely by
prematurity of arrest is, of itself, insubstal. . . . [W]e conclude that the proper
accommodation between the individual's interest in preventing unwarranted
intrusions into his liberty and society'sarest in encouraging the apprehension of
criminals requires that § 1983 doctrine be deemed . . . to incorporate the common-
law principle that, where law enforcement officers have made an arrest, the
resulting conviction is a defense a § 1983 action assemirthat the arrest was
made without probable cause.

Cameron, 806 F.2d at 388-89. The Court concludss dhleast in the @umstances presented

here, it would be difficult to draw a principlelistinction between Gdon’s two arrests wherein

his conviction would prevent a false arrestrldiased on the second arrest, but would allow a

claim based on the first, evemough the first arrest arose outtbé same conduct. The Court



thus finds, based on Cameron and its lineage@badon’s conviction barkis claim that he was
arrested without probable causeTD Bank on November 2, 2007.

This conclusion, however, does not enditfgiiry. In Gordon’s opposition papers, he
now appears to be alleging that shortly following arrest, the DA’s Office told Officer Peralta
that they were not pursuing aolgarges against Gordon becausa tz#ck of evidence connecting
him to the stolen checks, and instructed that Gordon shoulsldaesed from custody. Gordon
claims that Officer Peralta notieless detained Gordon unjustifia and without probable cause
for over 48 hours until a judge released him on Muwer 4. Gordon alsaatends that at that
time, “there were no warrants to legally detamfi (Pl. Opp. 1 3, 17.) Given a court’s duty to
liberally construe pro se pleadings, the Gdualieves it should view these new facts as

amending the allegations of the complaiSee Chavis v. Chappius, 618 F.3d 162, 170 (2d Cir.

2010); Cusamano v. Sobek, 604 F. Supp. 2d 416, 461 (N.D.N.Y. 2009).

On their face, these allegations would appte state a freestanding claim for false
imprisonment that is separable from the iniieakest at TD Bank—that,is claim that Officer
Peralta kept Gordon in poli@istody, without probable cause, for some reason beyond the TD
Bank charges. Furthermore, Gordon’s allegetiappear to state a claim for unreasonable
detention, based his assertidhat he was unreasonably heltidwing a warrantless arrest for

over 48 hours before being presented to a jud®ge County of Riverside v. McLaughlin, 500

U.S. 44, 53, 56 (1991) (following warrantless atr&ourth Amendment requires “prompt”
judicial probable cause determinatiwithout “unreasonable delay”; over 48 hours

presumptively unreasonable); Bryant v. GifyNew York, 404 F.3d 128, 136-39 (2d Cir. 2005)

(analyzing 8 1983 claim based on “prolonged . . tgrosst detention” under Fourth Amendment

standards, and upholding dismissal because “thatidarof plaintiffs’ detentions did not come

10



close to the presumptively unreasonat8enour mark”); Wang v. Vahldieck, 2012 WL 92423,

at *8 (E.D.N.Y. 2012) (upholding 8 1983 clainrfonreasonable detention based on allegation
that defendant “deliberately dgkd processing of [plaintiff's] ggerwork in order to maximize

the length of her detention”); Richadisv. Providence, 2011 WL 3701887, at *8 (E.D.N.Y.

2011) (plaintiff's allegations that “defendantstained him capriciously and arbitrarily”

following warrantless arrest stated claim for unreasonable detention under § 1983); Gonzalez v.
Bratton, 147 F. Supp. 2d 180, 199-200 (S.D.N.Y. 2@badling evidence presented at trial
sufficient to support jury’serdict on § 1983 claim for unreasonable detention based on

plaintiff's 27-hour detentin following arrest).

Moreover, the defendants’ Reply conceded the DA’s Office declined prosecution for
lack of evidence on November 2, and that Gondas nonetheless detained for some additional
period of time. The defendants argue that Goreas not held pursuant to the charges dropped
by the prosecution on November 2,” but on sonieiobutstanding warrant. (Def. Reply at 3.)

In support of this assertion, the defenddmage submitted a document from the New York
Police Department’s booking system datea/&mber 2, 2007 (Gordon’s “OLPA History”).
Beyond urging the existence of this unspecifiegtstanding warrant,the defendants do not
offer any other arguments for why Gordon'’s claisated to this period of detention should be
dismissed as a matter of law at this time. (Def. Reply at 3-4.)

The Court does not believe itappropriate to considerdlfOLPA History” document or
the warrant it references on a motion to disnEsx;e it is not a public filing from another court
of which this Court may take judicial notice, butagher more akin to a police report that is not

properly considered at thigage. See Crews v. Coymtf Nassau, 2007 WL 4591325, at *6

(E.D.N.Y. 2007) (declining to take judicial notice of “non-judicial documents (such as police

11



reports)” that were not appendedthe complaint on a motion to dismiss). In any event, this
document is far too abbreviated to provide alear indication of why Gordon was detained.
Thus, given the lack of factual clarity, and ight of the defendants’ agession that Gordon was
held by police for some period tilme for charges unrelated tite TD Bank events, the Court
will allow § 1983 claims for false imprisonmesrtd unreasonable detention against Officer
Peralta to survive at this time.

Accordingly, the Court wilgrant the motion to dismiss the claim that Gordon was
arrested without probable cause for forgery and larceny at TD Bank on November 2, 2007, but
will deny the motion to dismiss the claims fatse imprisonment and unreasonable detention
against Officer Peralta arising out of @on’s alleged detentidinom November 2-4, 2007,

following the decision by the DA’s Office to npursue charges based on the TD Bank incident.

3. Malicious Prosecution
Gordon also brings a malicious prosecuticimlbased on the fact that after his first
arrest, any charges arising out of the ThiBavents were dropped by the DA’s Office and/or
dismissed by a judge. The defendants atjaeGordon cannot maintain any claim for
malicious prosecution based on those events, because he suffered no post-arraignment
deprivation of liberty. The Cotiagrees with the defendants.
Like a claim of false arrest, the elementsaahalicious prosecution claim pursuant to 42

U.S.C. § 1983 are drawn from state lanwoyB, 336 F.3d at 75; Jocks v. Tavernier, 316 F.3d

128, 134 (2d Cir. 2003). To succeed on a claimalicious prosecution, the plaintiff must
prove four elements: (1) thefdadant initiated or continueadcriminal proceeding; (2) the
proceeding terminated favorably to the plain{i#) there was no probable cause for the criminal

charge; and (4) the defendant acted mali¢youRothstein v. Carere, 373 F.3d 275, 282 (2d

12



Cir. 2004);_Savino v. City of New York, 331 F.88, 72 (2d Cir. 2003). He must also prove a

fifth element, which comes from the federal constitution: “a sufficient post-arraignment liberty

restraint to implicate the plaintiff's Fourhmendment rights.”_Rohman v. NYC Transit

Authority, 215 F.3d 208, 215 (2d Cir. 2000); sesodbinger v. Fulton County Sheriff, 63 F.3d

110, 116 (2d Cir.1995) (“A plaintiff asserting aufth Amendment malicious prosecution claim
under § 1983 must . . . show some deprivatibliberty consistent with the concept of
‘seizure.”). “The essencef malicious prosedion is the perversion of proper legal

procedures.”_ld. at 117 (quoting BroughtorState of New York, 373 N.Y.S.2d 87, 93 (1975)).

Thus, where the plaintiff's claim arises outaofvarrantless arrest, khannot bring a malicious
prosecution claim based only on pre-arraignmeah&y since there have been no actions taken
pursuant to judicial process. Id. (holding thaal&jntiff's] arrest cannoserve as the predicate
deprivation of liberty becauseoccurred prior to his arrangmnent and without a warrant, and

therefore was not pursuant to legal processeg Holley v. County of Orange, 625 F. Supp. 2d

131, 142 (S.D.N.Y. 2009).
According to Gordon, he was arresteithaut a warrant on November 2, 2007 based on
the 911 call from TD Bank, but the DA’s Officeclined to prosecute him on those arrest
charges. He then claims he was nonethelgssngel by the police until November 4, when he
was brought before a judge for the first time, and any charges were dismissed. (Compl. 11 8, 27,
28, 30; PI. Opp. 11 2-6, 9.) He makes no allegdtiahhe was arraigneat that any prosecution
was commenced at that time; in fact, &tgount insists upon the opposite—that the police
detained him “extrajudicially,” itontravention of the DA’s instations, and that upon his initial
appearance a judge immediately aedehis release. Gordon hinfsedfers to his detention as

“pre-arraignment incarceration.” (Pl. Opp. 1 8drther, he emphasizes that he was unaware of

13



any continued investigation into his involvemi@t TD Bank until he was “re-arrested” in
September 2008 following a grand jury indictmenivbich he was also unawarét is thus clear
that Gordon has not alleged tlzatty judicial process was coremced against him on November
2-4, 2007, or that there was any arraignment or-@aignment restrairn his liberty at that
time.* The proper avenue for redressing Gorda@mplaints that the police improperly
detained him is grounded in false arresfiadse imprisonment, agdiscussed above.

Accordingly, Gordon’s malicious prosecutiorich against Officer Peralta is dismissed.

4. Other § 1983 Claims
Although the defendants have construed Gorslonmplaint as only bringing false arrest
and malicious prosecution claims under 8 1983, Gordon’s opposition memorandum makes
reference to a few other claims that he belidussself to be asserting that have not been

addressed by the defendants. Given that, patsadhe_in forma pauperis statute under which

Gordon brings this action, the Court must dssra claim if it “is frivolous or malicious” or
“fails to state a claim on which relief may bagted,” the Court will ddress why these residual

federal claims must be disssied. 28 U.S.C. § 1915(e)(2)(B).

a) Malicious Abuse of Process
Gordon argues that an “abuse of proa#asn lies against the defendants as each
defendant aided to each other employing rejuissued legal process to compel the

performance of the severely prejudicial conduatiofation of plaintiff's fundamental rights.”

* The Court notes that although the defendants have made reference to an outstanding (and seerategly unrel
warrant that may have been the basis for Gordon’s detention, Gordon’s submissions inBestetlnedig no warrant
involved in his detention (e.g. Pl. Ogp3), and the Court accepts that alteafor purposes of this motion. Thus,
Gordon has never offered any facts to suggest that hedgrigy a malicious prosecution claim attacking a judicially
issued warrant, cf. Singer, 63 F.3dL&¥, but has always maintained that his claim is premised on the charges
related to his warrantless arrest at TD Bdokwhich there was never an arraignment.

14



(Pl. Opp. 1 8.) This appears to be an attamptate a claim for malicious abuse of process
under 8 1983. Any such claim must be dismissed.

“The torts of malicious prosecution and ada$ process are closely allied.” Cook v.
Sheldon, 41 F.3d 73, 80 (2d Cir. 1994). Whereas malicious prosecution concerns the improper
issuancef process, malicious abuse of process carscéhe improper use of process after it is
regularly issued.”_1d. (internal quotationsitted). Like malicious prosecution, state law
provides the elements of a malicious abuse of¢ss claim brought pursuant to 8 1983. Id. “In
New York, a malicious abuse of processroldies against a defendant who (1) employs
regularly issued legal processaommpel performance or forbearanaf some act (2) with intent
to do harm without excuse or justification, anyli(Border to obtain a diateral objectie that is
outside the legitimate ends tbfe process.”_Id.

As already noted in the Court’s discussadrihe malicious prosecution claim, Gordon
has made no allegations that his November 20@staresulted in any égularly issued legal
process,” since the charges wdrepped and he was releaseithout any arraignment.

Moreover, Gordon has not adequately alleged the “collateral olgéelement of the claim. To
satisfy this element, a plaintiff must all€gt that the defendant acted with an improper
motive, but rather an improper purpose — thatis must claim that [the defendant] aimed to

m

achieve a collateral purpose beyond or in additonis criminal prosecution.” Douglas v. City

of New York, 595 F. Supp. 2d 233, 344 (S.D.N.Y. 20@fjoting_Savino v. City of New York,

331 F.3d 63, 76 (2d Cir. 2003)); see also @ontCounty of Nassau, 2010 WL 3924677, at *18

(E.D.N.Y. 2010). Here, Gordon statthat “the defendant’s objaa was to collaterally obtain
the unconstituted convictn.” (Pl. Opp. 1 8.) This amowmnbnly to an allegation that the

defendants acted out of a desoesee Gordon convicted, whichrist a collateraobjective.

15



Accordingly, the malicious abuse of process claim is dismissed.

b) Section 1985 Conspiracy
Gordon’s memorandum also asserts a clamter 42 U.S.C. § 1985(3). Such a claim
requires the plaintiff to allege 1j a conspiracy; (2) for the purposef depriving, either directly
or indirectly, any person or cke®f persons of the equal prdiea of the laws, or of equal
privileges and immunities undtre laws; (3) an act in furtrence of the conspiracy; (4)
whereby a person is either injuriechis person or property or dégad of any right or privilege

of a citizen of the United States.” Cine &Hnc. v. Town of Henrietta, 507 F.3d 778, 790 (2d

Cir. 2007). In addition, the plaifitmust show that the allegeconspiracy was “motivated by
some racial or perhaps otherwise class-thaseidious discriminatory animus behind the

conspirators' action.” Thomas v. Roath5 F.3d 137, 146 (2d Cir.199@hternal quotation

marks omitted).

In addition to the fact that Gordon offesly the conclusory allegation that he was
conspired against “because he is of minority rdB&”Opp. T 3), his claim fails because of the
intracorporate conspiracy doctrine. Gordon clainag “there was some sort of conspiracy
between the N.Y.C. Police Department and itpleyees to unlawfully detain him.”_(ld.)
However, “[u]nder the intracorpate conspiracy doctrine, officeragents and employees of a

single corporate entity are legallycapable of conspiring togeth” Hartline v. Gallo, 546 F.3d

95, 99 n.3 (2d Cir. 2008); Nassau County Employee “L” v. County of Nassau, 345 F.Supp.2d

293, 304-05 (E.D.N.Y.2004). Althoudfa]n exception to the intracporate conspiracy doctrine
applies to individuals within a single entity eiinthey are pursuing persal interests wholly

separate and apart from the entity,” Gordon hasleged that Officer Peralta acted out of any
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personal interest distinct from those of gadice department in general. Quinn v. Nassau

County Police Dep't, 53 F.Supp.2d 347, 360 (E.D.N.Y.1999).

Accordingly, any claims against OfficBeralta under § 1985(3) are dismissed.

C) Equal Protection

To the extent Gordon’s complaint makes refee to any equal protection violations,
they are wholly conclusory and unsupported, aedhareby dismissed. BlIprove a violation of
the Equal Protection Clause . . . a plaintiff milestnonstrate that he was treated differently than
others similarly situated as a result of initemal or purposeful discrimination.”_Phillips v.
Girdich, 408 F.3d 124, 129 (2d Cir. 200%jere, Gordon has offered nothing beyond the
occasional bare assertion that the actions alleged taken because he “is of a minority race.”
He hasn’t alleged any disparity in treatmentiNeen himself and another person, and his papers
lack any facts related to hiscebeyond his identification ofrnself as a minority. Any equal

protection claim is dismissed.

d) Claims against ADA Hilda Mortensen and Related to Gordon’s
Conviction

Finally, the Court observes that Gordoribmiissions contain repeated allegations
directed at the Assistant District Attorneyavprosecuted his case, Hilda Mortensen, related to
alleged improprieties in Gordon’s grand jury ictdhent, trial, and conviction—including various
violations of criminal procedure laws, useaofdefective indictmerit and presentation of
tainted evidence—all of which @aon claims resulted in an illagconviction and sentence.
(Compl. 11 38-41, 46, 50.) However, notwithstandiaging filed many papers in this case,

including an amended complathiat added several defendar@®rdon has never named her as a
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defendant. Given Gordon’s clearderstanding of how to add dafiants to the cases he files,
the Court is hesitant to infer that tltismplaint brings claims against Mortensen.
In any event, to the extent Gordon attempts to assert claims against Mortensen, they are

barred by absolute prosecutorial immuni§ee Buckley v. Fitzsimmons, 509 U.S. 259, 273

(1993); Parkinson v. Cozzolino, 238 F.3d 145, 150¢2d2001). Additionally, any claims

against Mortensen (or othersatramount to challenges tcetlalidity of Gordon’s conviction

are barred by the rule in Heck v. Humphrg¥2 U.S. 477 (1994), which had that a plaintiff

may not use 8§ 1983 as a vehiclelfioinging a claim that “wouldetessarily imply the invalidity

of his conviction or sentence.”_|d. at 4&&e Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005);

Channer v. Mitchell, 43 F.3d 786 (1994); Jeawk v. County of Nassau, 2010 WL 335581, at *7-

8 (E.D.N.Y. 2010). Although Gordon&istody status at the presemdment is unclear from the
docket sheet, it is clear that he filed his ctang, amended complaint, and opposition papers
while incarcerated for the convicti@t issue in this case. Has had available to him at that
time the avenues of both direct appeals and habeas review if he wisthedleéage the validity

of his conviction. Because he has not assertgchik conviction was ever vacated, he is barred
from seeking to imply the invalidity of ficonviction through a § 1983 action. See Browdy v.
Karpe, 2004 WL 2203464, at *5-8 (D. Conn. 2QCj'd, 131 Fed. App’x 751, 753 (2d Cir.

2005);_ Amaker v. Coombe, 2002 WL 523388, at *17-18 (S.D.N.Y. 2002).

Accordingly, any claims against ADA Mamnsen or any other defendant that are
premised on the assertion that Gordddéptember 2009 trial and conviction were

unconstitutional or otherwasinvalid are dismissed.
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5. State law claims
The City and Officer Peralta have movedlismiss any state law claims against them
based on Gordon'’s failure to file a notice cdiol. See N.Y. Gen. Mun. L. 88 50-e, 50-k(6);

Khaja-Moinuddin v. City of New York2010 WL 3861003, at *7 (E.D.N.Y. 2010). Gordon

does not appear to contest this propositionismdpposition papers. Accordingly, to the extent
the complaint asserts any state tort law claagasinst Officer Peralta or the City, they are

dismissed.
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[I. JUDGE BLOOM'S REPORT AND RECOMMENDATION

On January 28, 2011, Gordon amended his contglaisdd four private defendants: TD
Bank, Elliot Lopez, Curtis Herbert, and Isdagncan. On July 28, 2011, after receiving a
request from Gordon for assistance in seg\process on these newly added defendants,
Magistrate Judge Lois Bloom issued an R&Bommending that the Court dismiss the amended
complaint against these four defendants bec@asdon did not properly allege that they acted
under color of state law, asgured for actions under 8§ 198&ordon filed objections pursuant
to Fed. R. Civ. P. 72(b) and 28 U.S.C. § &3@k) in a submission dated August 31, 2011.

In reviewing an R&R, the Court “must det@ine de novo any part of the magistrate

judge’s disposition that has been properly objeta€d Fed. R. Civ. P. 72(b); see also Edwards

v. Fischer, 414 F. Supp. 2d 342, 346-47 (S.D.N.Y. 2006); The European Community v. RJR

Nabisco, Inc., 134 F. Supp. 2d 297, 302 (E.D.NeQ01). Upon a review of the record and

Gordon’s objections, the Cdurdopts Magistrate Judge Bloom’s R&R with the following

elaborations, and dismisses all claiagginst the remaining four defendants.

A. Discussion

Gordon’s lengthy submission of objectiomsists mostly of recitations of legal
principles, with comparativelyttie addressed to the particidaf the instant case or to the
R&R. Gordon appears to argtieat his amended complaintoperly pleads that defendants
Lopez, Duncan, and Herbert engaged in a coaspwith state actoyshus rendering their
conduct “under color of law” and subject t4883. However, apart from Gordon’s conclusory
iterations of the legal standards for st@t&on, his allegations and arguments remain

substantially the same as those alreadyes$ed and rejected in the R&R. Although he
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repeatedly makes the bare assertion that tlatprdefendants participated in “joint activity”
with state actors, the only factinderlying this claim are thebpez provided false information
to the police based on “mere speculations” @®Jj. at 10); that Duncan gave “false and
misleading information” to the bank, the polaepartment, and the District Attorney’s office
(id. at 15); and that Herbert offeféalse testimony to the grandyun exchange for the charges
against him being dropped (id. at 21). As to Bé&nk, Gordon argues only that it “creat[ed] or
perpetuat[ed] the policy or custom under while unconstitutional practice of Mr. Lopez
occurred,” and that it was @gsly negligent in supervigy its employees._(ld. at 11.)

It is true that a court may find that a @ie individual acted under color of state law for
purposes of § 1983 where the complaint sets forekifip facts indicating tat "the private actor

operate[d] as a willful participaim joint activity with the State ats agents.” Tancredi v. Metro.

Life Ins. Co., 316 F.3d 308, 313 (2d Cir. 2003) (internal quotation marks omitted). However, a
complaint premised on this “joint participatitreory” of state action cannot rest on conclusory
assertions that the private individuals acted imceot with state officials, but must allege facts
demonstrating that private actors and agentheftate “carried out@eliberate, previously

agreed upon plan,” or that tiheictions “constitute[d] a conspity or meeting of the minds.”

Dahlberg v. Becker, 748 F.2d 85, 92 (2d Cir.498ee Rosen v. County of Suffolk, 53 Fed.

App’x 578, 580 (2d Cir. 2002) (“[I]Jts not enough to make amclusory allegation that the
private and state parties acted in concert, tingptaint must allege facts demonstrating that the

private entity acted in concert with the stactor.”); Valez v. Cityf New York, 2008 WL

5329974, at *3 (S.D.N.Y. 2008).
To that end, as explained by the Magisttatdge, the mere fact that a private person

falsely reported criminal conduct to governmentadiis is insufficient to establish liability as a
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state actor under § 1983. See Lugar \mé&udson Oil Co., Inc., 457 U.S. 922, 939 n.21 (1982)

(private party’s “mere invocatioof state legal procedures” doest render that party a state
actor under 8§ 1983); Dahlberg, 7B2d at 93 (allegation that pate defendant submitted false
affidavit to state court that ldd plaintiff's arrest did not makihe defendant a state actor under
8 1983);_Rosen, 53 Fed. App’x 578 (allegations gnaate individual fied false petitions
seeking orders of protection and false crimgwhplaint were insufficient to establish state

action under § 1983); Schneider v. Tretola, 8 F.3d 88 1993) (table) (“The defendants,

all private persons, cannot be held liable urt#2U.S.C. § 1983 for their alleged acts in
employing ‘false representatioasd phony process to induce gi@icemen to falsely arrest’
and imprison plaintiff because the private detard' actions do not constitute ‘state action,” a

requisite of a 8§ 1983 cause of actionBgez v. JetBlue Airways, 745 F. Supp. 2d 214, 221

(E.D.N.Y. 2010) (allegation that privatefdadants “provided false information to law
enforcement officials who then interrogated andsted’ the plaintiff is insufficient to establish

state action); Fisk v. Letterman, 401 F. Supp362, 377 (S.D.N.Y. 2005); Vazquez v. Combs,

2004 WL 2404224, at *4 (S.D.N.Y0R4). Here, Gordon asserts otihat the private defendants
falsely accused him of criminal activity to statéadals, which does not éablish that they acted
under color of state law.

As to the claim related to Herbert’s gahjury testimony, “therare two reasons why 8
1983 does not allow recovery of damages agaimsivate party for testimony in a judicial

proceeding.”_Briscoe v. LaHue, 460 U.S. 3289 (1983). First, witnesses in judicial

proceedings are protected by absolute immuagginst damages claims based on the substance
of their testimony._See id. at 334 (concluding tiitat clear that 81983 did not abrogate the

absolute immunity existing at common law’ fwitnesses); San Filippo v. U.S. Trust Co. of
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New York, Inc., 737 F.2d 246, 254 (2d Cir. 1984témding_Bricoe immunity to grand jury

testimony). Second, an allegatitrat a private individual gavfalse testimony in a judicial
proceeding, without more, does not establistestation for purposes of § 1983. See Briscoe,
460 U.S. at 329-30 (“It is beyond question tldien a private party gives testimony in open
court in a criminal trial, thadct is not performed ‘under colof law.™); Flores v. Levy, 2008
WL 4394681, at *7 (E.D.N.Y. 2008) (“[T]he fact that plaintiff allegeattfa private actor]
perjured herself as a witness at his trial doesraosform her into a ate actor.”); Cipolla v.

County of Rensselaer, 129 F. Supp. 2d 436,(84D.N.Y. 2001); Elmasri v. England, 111 F.

Supp. 2d 212, 221 (E.D.N.Y. 2000)T]he mere fact that amdividual testifes at a court
proceeding does not render tiparson a state actor.”).

Moreover, the fact that Herbert may have agr testify in exchange for the dismissal
of the charges against him is not a sufficielggation that he conspired with state actors to
deprive Gordon of his constitutional rights. “Tatsta claim against a pate entity on a section
1983 conspiracy theory, the complaint must alliegés demonstrating d the private entity

acted in concert with the state actor to comaniunconstitutional act.” Ciambriello v. County

of Nassau, 292 F.3d 307, 324 (2d Cir. 2002) (qudiipegar v. Town of West Hartford, 954 F.2d

63, 68 (2d Cir.1992)). The plaintiff’'s submissiantain no such facts. Indeed, Gordon’s
allegations emphasize that Herbert was pursaipgrsonal vendetta against him, (Compl. 1 59),
and he does not offer any factsmmnstrating that the prosecuteas even aware of any perjury
on Herbert's part. The only allegation offeredshmw concerted actionitlv the state is that
Herbert offered to testify against Gordon in exe for his own criminal case being dismissed.

(Pl. Obj. at 21.) There sothing inherently improper inw@itness cooperation agreement and,

23



without more, these allegations do not demonsaatenspiracy with a state actor sufficient to
establish that Herbert actedder color of state law.

Finally, as to TD Bank, Gordon has offersalfacts demonstrating that it acted under
color of law. The vague abjation that the private bank hadpolicy or custom” under which
its employees’ actions occurred, or that it wagligent in supervising its employees, does not
make it a state actor for § 1983 purposes, espesialte the Court hasrahdy determined that
its employees did not act under color of statein reporting information to the police.

In sum, Gordon’s submissions do not ribeae “merely conclusory allegation[s] that a
private entity acted in concexith a state actor,” which “dojjot suffice to state a § 1983 claim
against the private entity.” Ciambriello, 298& at 324 (2d Cir. 2002). The Court thus agrees
with the Magistrate Judge thiie § 1983 claims against thevate defendants must be
dismissed for this reason.

Even if the Court were to find that oneroore of these defendes acted under color of
law, there is an alternative basis for disnmgstordon’s § 1983 claims: This Court held above
that Gordon’s conviction barred him from bringi§ 1983 challenges to hodrrests related the
events at TD Bank, or to the prosecution in 20@& lid to his convictionThe Court also held
that Gordon alleged no post-arraigemb deprivation of liberty thatould serve as the basis of a
malicious prosecution claim premised on the Noler 2007 arrest, and that Gordon failed to
state any other claims under 8 1983. As Gorslotdims against these four defendants are
premised only on their alleged involvement in Gordon’s arrests, ptasecand conviction for
the events at TD Bank, the dismissal holdingthisf Court’s prior ordewould apply equally to
them. There are no allegations that any ofdltdefendants were involvéd the separate false

imprisonment and unreasonable detention cldirasremain against Officer Peralta.
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Finally, the Court notes th&d the extent Gordon’s complaint contains fleeting citations
to New York Civil Rights Law 8§ 40-c; the stateedprocess clause, N.Yo@st., art. 1, § 6; or
the state equal protection clause, N.Y. Const.1a8.11, he has not articulated such claims with
any clarity. Additionally, in his gkctions to the R&R, he did natgue that he lthasserted any
state law claims against the private defendamissihiould be retaineddccordingly, any state

law claims, if asserted here, are dismissed.

IV.  CONCLUSION

In sum, all claims against the City of N&rk are dismissed; and all claims against
Officer Peralta are dismissed with the exaapof claims for false imprisonment and
unreasonable detention based on Gordon’s alemathat he was unlawfully detained from
November 2-4, 2007. The claims against TiB&lliot Lopez, Curtis Herbert, and Isaac

Duncan are dismissed in full.

SO ORDERED.

Dated: Brooklyn, New York
March 29, 2012
/sl
Carol Bagley Amon
Chief United States District Judge

25



