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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DUKES BRIDGE LLG
Plaintiff, MEMORANDUM AND ORDER
- against 10 Civ. 549XILG) (RML)

SECURITY LIFE OF DENVER
INSURANCE COMPANY

Defendant.

GLASSER, United States District Judge:

Plaintiff Dukes Bridge LLC (“Dukes Bridge®rings this action again§8ecurity
Life of Denver Insurance Company (“SLDIr payment othedeath benefgon a life
insurance policy.SLD raises an affirmative defense odtid and brings counterclaims
against Dukes Bridge and various trusts and trissfe@llectively “counterclaim
defendants”) for fraud. Currently before the Coisrcounterclaim defendants’ motion
to dismiss SLD’s claims for attorneys’fees andeirgstpursuant to Federal Rule of Civil
procedure 12(b)(6)For the reasons that follow, counterclaim defendambtion is
hereby GRANTEDN partand DENIED in part.

I. BACKGROUND

The complex facts of this case are set out in detdioth Magistrate Judge

Levy's and the Court'prior ordes, familiarity with which is assumed. Dukes Bridge

LLC v. Sec. Life of Denver Ins. CoNo. 10 CV 5491 (ILG)(RML), 2011 WL 2971392, at

*1-2 (E.D.N.Y. July 20, 2011); Dkt. No 42, at31 Only the facts relevant to the pending
motion are set forth hereinThese facts are taken from SLD’s operative counaamcl

and are accepted as true for purposes of this motio
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From October 2007 through January 2008, a persentitying himself as
Eugene Mermelstein (“Mermelstein”) applied fand received a $10,000,000 life
insurance policy from SLWith the E. Mermelstein Irr Trust A (“Trust”) ase¢h
designated beneficiarysecond Amended Answer, Affirmative Defenses and
Counterclaim dated Jan. 26, 201Z¢Untercl) 11 99106, 118 (Dkt. No. 46). On
February 20, 2009, Mermelstein died.  125. Through a series of complex financial
transactions, Dukes Bridge acquired the life inswoepolicy on June 23, 2010 and
claimedthe death benefitsld. 11 127, 12937.

Dukes Bridge brought teiactionfor payment othedeath benefits on November
29,2010 Complaint (“Compl.”) (Dkt. No. 1) SLDraised an affirmative defense of
fraud,brought counterclaims alleging that the policy wésained by fraud, and seeks
rescission of the contract amdl costs and fees incurred, with intereSountercl.{159,
128, 13840. Counterclaim defendants moved to dismig®S claims for attorney
fees and interesbut not the substantive claintm February 6, 2012, MotDkt. No.
47), and &D filed its opposition on August 31, 201Dpp’n (Dkt. No. 5. On
December 5, 2012, Dukes Bridge filed a letter whie Courtdeclaring the motion fully
briefed without filing a reply Dkt. No. 62.

I[I. DISCUSSION
A. Legal Standard

The counterclaim defendants move terdiss portions ofID’s Counterclaim
pursuant to Federal Rule of Civil Procedure 12(b)(Bkt. No. 47. Rule 8(a)(2) of the
Federal Rules of Civil Procedurequires aounterclaimto include “a short and plain
statement of the claim showing that thegder is entitled to relief.To survive a

motion to dismiss pursuant to Rule 12(b)(6), teenterclaimmust contairf'sufficient
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factual matter, accepted as true, to ‘state a clamimelief that $ plausible on its face.”

Ashcroft v. Igbal556 U.S. 6@, 678(2009) (quotindgell Atl. Corp. v. Twombly 550

U.S. 544 570(2007). Thisplausibility standard “is not akin to probability
requirement,but it asks for more than a sheer possibility thatefendant has acted
unlawfully.” Igbal, 556 U.S. 8678 (quotingfT'wombly, 550 U.S. at 556)A claim has
facial plausibility*“when the plaintiff pleads factual content that atothe Court to draw
the reasonable inference that the defendant ielits the misconduct allegedIgbal
556 U.S. at 678

In assessing counterclaim defendants’ motion todss, the Court can take
judicial notice of the insurance application beaaiids essential to the Counterclaim.

Fed. R. Civ. P. 10(cseeChambers v. Time Warner, In@82 F.3d 147, 1533 (2d Cir.

2002) (discussing judicial notice of documents om@tion to dismiss).
B. Choice of Law

The parties dispute whether New York or New Jelaeygoverns the insurance
policy. Opp'n at 78.1 SLD alleges that “[t]he insurance application and amaedt
indicated that they were signed in New Jersey,” Countdfd0 2, while Dukes Bridge
claims that “[t]he Policy was, for all intents apdrposes, a New York policy.” Compl.
21. Although 3.D provides little support in its motion for iesssertiorthat New Jersge
law applies,m a recent letter to Magistrate Judge Leigcussing a discovery dispute,
SLD cites to a verification that it argues constitudeshoiceof law clause selecting New

Jersey. Dkt. No. 67, at2. The Court agrees.

1Although the Court previously applied New York lasthis action, neither party
disputed that New York law applied. Dkt. No. 42 7an.5. Now that the parties have
raised the issue, the Court must conduct a choidawfnalysis.



Many portions of the insrance contract expressly contemplba&ng governed
by New Jersey law. For example, the verificatibates that “the laws of the Application
State will govern all legal rights and obligatiomsder the contract applied fdand lists
the application state as New Jers®kt. No. 92, at 13 seealsoDkt. No. 1, at 56, 58

(referencing New Jersey law). Therefore, New Jetae applies.SeegenerallyAguas

Lenders Recovery Grp. v. Suez, $.385 F.3d 696, 700 (2d Cir. 2009) (holding that
choice of lawclauses “are entitled to a presumption of enfordéeg®).
C. Attorneys’Fees
Under the New Jersey Insurance Fraud Preventior{"BePA"), insurance
companies can ‘recover compensatory damages, wghahl include reasonable
investigation expenses, costfssoit and attorneys feésN.J. Stat. Ann. § 17:334(a)
(West 2012).“The IFPAwas enacted by the New Jersey Legislatoreonfront

aggressively the problem of insurance fraud in Newsé&y” Lincoln Natl Life Ins. Co.

v. SchwartzNo. 0903361(FIW), 2010 WL 3283550, at *15 (D.N.J. Aug. 18, 2010)
(quotingN.J. Stat. Ann. 8§ 17:33R&), and should be construed “liberally to accomplish

the Legislature’s broad remedial goaldiberty Mutual Ins. Co. v. Land392 A.2d 1240,

1246 (N.J. 2006) ThelFPA"interdicts a broad range of fraudulent condticicluding
“presenting any knowingly false or misleading statnt in an insurance application.”
Land, 892 A.2dat 1245 (citing N.J. Stat. Ann. 8 17:33%a)(4)(b)). “[A] ny insurance
company that has been damaged as a result of@stgtviolation[may] bring a civil
action to recover compensatory damages, includéagonable investigations costs and
attorneys’fees.’Land, 892 A.2dat 1246(citing N.J. Stat. Ann. § 17:334A(a)).

SLD is entitled to attaneys’fees for counterclaim defendants’allegealations

of the IFPA. Although SLD did not plead violations of the IFPAits Counterclaim, it
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adequately pleaded claims for common law fra@ountercl {1 14158. Pleading facts
sufficient to supportlaims of common law fraudecessarily supports a claim for
violationsof the IFPAbecause “proof of fraud under the IFPA does nouregjproof of
reliance on the false statement or resultant damagegroof of intent to deceive.”

Certain Underwrites at Lloyd's of London v. Alesi843 F. Supp. 2d 517, 530 (D.N.J.

2011) (citingLand, 892 A.2d at 124617, 1250) (quotation omitted)Granting the
counterclaim defendants’ motion to dismiss or regug SLD to amend its Counterclaim
would exalt form ovesubstanceSince SLD has adequately pleaded violations of the
IFPAn its Counterclaim and the IFPA permits ingnce companies to recover
attorneys’feesgcounterclaim defendants’ motion to dismBIsD’s claims for attorneys’
feesis DENIED. SeeSchwartz 2010 WL 3283550, at *16 (holdg that the burden of
proof and pleading requirements are lower for theA than for common law fraud,
and denying a motion to dismiss on similar facts).
D. Interest

SLD seeks “[p]rgudgment and posjudgment interest at the maximum allowed
rate.” Counterkc at 23. The counterclaim defendants argue 8142 is not entitled to
interest because it already has possession ohtfleance premiums paid, Mot. at 5,
while SLD responds that it is entitled to interestan award of attorneys’fees. Opp'n at
11-12.

Under New Jersey law, parties are entitled to godgment interest on
attorneys’fees. N.J. R. Civ. Prac. 4:4%a). However, New Jersey “courts generally

refuse to award prejudgment interest on attornfegs.” Fendi Adele S.R.L. v.

Burlington @at Factory Warehouse Cor@67 F. Supp. 2d 42436 (S.D.N.Y. 2012)

(citing N. Bergen Rex Transp. v. Trailer Leasing Ct80 A.2d 843, 8552 (N.J. 1999)).
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Thereforecounterclaimdefendants’ motion to dismi€&L.D’s claims for prgudgment
interestis GRANTED, whilecounterclaimdefendants’motion to dismis&.D’s claims
for postjudgment interesis DENIED.
I1I.  CONCLUSION
For all of the foregoing reasonsunterclaim defendants’ motion is hereby

GRANTEDIn partand DENIED in part.

SO ORDERED.
Dated: Brooklyn, New York
February 4201
/sl
|. Leo Glasser

Senior United States District Judge



