-LB Elias v. City of New York et al Doc. 3

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
LOU-ANN ELIAS,
Plaintiff,
-against
CITY OF NEW YORK;MICHAEL BLOOMBERG, MEMORANDUM & ORDER
as Mayor of the City of New York, POLICE
DEPARTMENT CITY OF NEW YORK; RAYMOND 10€V-5495(SLT) (LB)

KELLY, as Police Commissioner of the City of New
York and as Chair of the Board of TrussePolice
Pension Fund of the City of New York; MEMBERS of
the BOARD OF TRUSTEES of said fund; DEPUTY
INSPECTOR JEFFREY MADDREY, individually

and in capacity of Commanding Officer of 73rd Pct.;
LT BATTLE, individually and in capacity of Platoon
Commander at 73 Pct.; PATROLMAN’S
BENEVOLENT ASSOCIATION; WORTH,
LONGWORTH & LONDON, LLP,

Defendants.
TOWNES, United States District Judge:

On November 19, 2010|gintiff Lou-Ann Eliasfiled this pro seactionalleging
employmentiscrimination and retaliation based on race, gender, color, and religion against
variousdefendard associated with the City of New York, the New Y@&iky Police Department
and, in particular, the 73rd Precinct. Plaintiff asserts violations dntei| of the Civil Rights
Act of 1964, 42 U.S.C. § 200@4seq.(“Title 11”) , 42 U.S.C. 88 1981, 1982, 1983, 1985, and

1986, as well as the New York State Human Ridlaw, and the New York City Human Rights

Law. The Court grants Plaintiff's request to proc@etbrmapauperispursuant to 28 U.S.C. §
1915. Additionally, as set forth belothhe Court dismisses Plaintiff's claims to the extent that
they are brought under Title AndgrantsPlaintiff permisson to file an amended complaint

within 45 days of the date of this Memorandum and Order.
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BACKGROUND
Plaintiff has filed her complaint on a form provided by the court, titled “Complaiciér
Title VII, ADA or ADEA.” Seehttp://www.nyed.uscourts.gov/General_Information/
Court_Forms/court_forms.html (last visted Dec. 7, 2010). The first page of the form, which
allows plaintiffs to indicate the statute under which they seekinig their action, is omitted. In
its place, Plaintiff has attached her own caption and asserted cRlanstiff notes that she was
employed at “1470 East New York?(Comg. 1 3), when she was allegedly the victim of
“termination” and “retaliation,id. 1 4), on the basis of race, gender, color, and relitj{@h,{
7). The following is Plaintiff's statement of facts in its entirety
(1) After filing a charge alleging employment discrimination
Defendants retaliated against Plaintiff by placing & modified
assignment, suspension & termination.
(2) Defendants subjected Plaintiff to disparate treatment because of
her religion, race and gender, by instructing her to go to L¥frak
and then placing hefon] modified status, suspending her &
ultimately terminating Plaintiff.
(Id. 11 8). Plaintiffindicates thathe alleged acts occurred on November 19 and 20, 2007, and
that she filed a charge with thew York State and New York City Human Rights departments
on June 22, 2007, and with the Equal Employment Opport(BE®C)Commission in “June
2007.” (d. 11 5,9, 10). She has not attached to her complaint a copy of these charges or an

EEOCright to sue letter.

Plaintiff does not state in what capacity she was employed.

2 The New York City Police Departmen3rd Precinct is locad at 1470 East New York
Avenue in Brooklyn, New York Seehttp://www.nyc.gov/html/nypd/html/precincts/
precinct_073.shtml (last visited Dec. 7, 2010).

3 Although Plaintiff's gender is sefvident from her name and use of pronouns, she gives
no indication of her status as to race, color, or religion.

4 It is possiblethat Plaintiff is referring to a public housing project.
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STANDARD OF REVIEW
In reviewing PA&intiff's filings, the Court is mindful that “aro secomplaint, however
inartfully pleaded, must be held to less stringent standards than formal pleadiies loy

lawyers” Erickson v. Pardy$51 U.S. 89, 94 (2007). A complaint must plead “endagts to

state a claim to relief that is plausible on its fadgell Atlantic Corp. v. Twombly550 U.S.

544,570 (2007). Although a complaint need not include “detailed factual allegations,” it must
do more than put forth “labels and conclusionil” at 555. A claim will be considered

“plausible on its face . . . when the plaintiff pleads factual content that allowsuhda draw

the reasonable inference that the defendant is liable for the miscondueti allaghcroft v.

Igbal, 129 S. Ct. 1937, 1949 (2009). If the Court determinesathatforma pauperisactionis

frivolous or fails to state a claim, it may dismigge complaint. 28 U.S.C. § 1915(e)(2)(B).

DISCUSSION

Titlell Claim

Based upon the quite limited facts Plaintiff provides in her complaand the list of
defendants in her captiontseems unlikely thagthe means tbring thisaction pursant to Title
II, which prohibits discrimination in the provision of “goods, sees, facilities, privileges,
advantages, and accommodations of any place of public accommodation,” such as a hotel,
restaurant, or theater. 42 U.S.C. 8§ 2@apé). Indeed, “the oerriding purpose of Title Il i$0
remove the daily affront and humiliat involved in discriminatory denials of access to facilities

ostensibly open to the general publi&Gilmore v. Amityville Union Free School DisB305 F.

Supp. 2d 271, 278 (E.D.N.Y. 2004) (quotidgniel v. Payl395 U.S. 298, 307-08 (1969)

(internalquotation marks and bracketing omitted@hat is not the case here. Plaintiff has failed



to plead any facts or name defendahtwould suggest discrimination occurred in the public
accommodation context. Accordingtg, the extent her claims are bghi under Title 1l, they

are dismissed.

TitleVII Claim

Construinghecomphint liberally, Plaintiffappearsnsteadto assert claim pursuant to
Title VII of the Civil Rights Act of 196442 U.S.C. 8§ 2000etseq (“Title VII"). As a
preliminary matter, a plaintiff must pursue available administrative remedies aadifilely
complaint with the EEOC as a “precondition to filing a Title VII claim in federaltcour

Deravin v. Kerik 335 F.3d 195, 200 (2d Cir. 2003). To that,dPldintiff does allege that she

filed a charge of discrimination with the EEQough she does not provide a copy of her
EEQC charge or right to sue lettaend she may face a time bar.

To establish @rimafaciacase under Title VII, a plaintiff must show(1) that he
belonged to a protected class; (2) that he was qualified for the position he held; I(8) that
suffered an adverse employment action; and (4) that the adverse employnoenb@airred

under circumstances giving rise to an inference of discriminatory ihtelaicomb v. lona

College 521 F.3d 130, 138 (2d Cir. 2008). The Supreme Court has descplzedtiff's

burdenin this context as “minimal,St. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 506 (1993),

and the Second Circuit has similarly heltb be“de minimis,” Sassaman v. GamacH#6 F.3d

307, 312 (2d Cir. 2009). Additionally, it is important to note that “individuals are not subject to

liability under Title VII.” Wrighten v. Glowski232 F.3d 119, 120 (2d Cir. 2000) (per cunam

In this case, construing the complaint liberally, Plaintiff ésisblished three elements of

aprimafacie case fodiscrimination First she alleges that she belongs to a protected class based



on racegender, color, and religion — though, as noted, only her gender status is self-evident.
Second, the complaint arguably asserts that Plaintiff was qualified foositeop she held, “as

[s]he had in fact been hired for that position.” Feingold v. Newk Y866 F.3d 138, 152 (2d Cir.

2004). Third, Plaintiff's allegations, if true, would establish that she experienesd thr
potentiallyadverse employment actions: placement on modified assignment, suspension, and
termination. Seeid. at 152-53.

As tothe fourth element, howeveaplaintiff “must do more tan recite conclusory

assertions” to survive a motion to dismiss. Yusuf v. Vassar ColB&gE.3d 709, 713 (2d Cir.

1994) Indeed, glaintiff “must specifically allege the events claimed to constitute intentional
discrimination as well as circumstances giving rise to a plausible inferencedicriminatory

intent” Id.; see als®assamarb66 F.3dat 312 (inference may be established ter alia, “the

employers. . . invidious commds about others in the employee’s protected group; othe. .
sequence ofvents leading to the plainti#'discharg§. Here, Plaintiffarguablyhas not met
that threshold, stating only that “Defendants subjected Plaintiff to disgegatment . . by

instructing her to go to Lefrak (Compl. { 8).

Remaining Civil Rights Claims

Turningto the remaining federal statutory bases assertdte complaint, 42 U.S.C. 88§
1981, 1982, 1983, 1985, and 1986, Plairifiiply does not allege sufficient facts put the
defendants on notice regarding her claims. Under Rule 8(a)(2) of the FedesabRbiil
Procedure, a plaintiff's complaint must includesadrt and plain statement of the claim showing

that the pleader is entitled to relieflGoonewardena.\WNew York 475 F. Supp. 2d 310, 320 (2d

Cir. 2007) (quoting Rule 8(a)(2)). Additionally, while the Rule “does not demand that a



complaint be a model of clarity or exhaustively present the facts allegequites, at a
minimum, that a complaint give each defendant “fair notice of what the plaintiifis idand

the ground upon which it restsAtuahene v. City of HartfordlO Fed. Appx. 33, 34 (2d Cir.

2001) (dismissing complaint because plaintiff “lump[ed] all the defendants togettie
“provided[ed] no factual basis to distinguish their conduct”).

In this case, Plaintiffails to give the defendants fair notice of hemaining civil rights
claimsor to allege facts against each individaad entity The limited facts contained in the
complaintattribute discrimination, retaliatioanddisparate treatment generally to “Defendants,”
(Comp. 1 8), without distinguishing their individualized conduct. Mored®aintiff fails to
allege facts showing how the defendants viol#tedederal statespursuant to which she seeks

relief.

L eaveto Amend

Nevertheless, the Second Circuit has made clear that cebhasld not dismiss without
granting leave to amend at least once when a liberal reading[prtieed complaint gives any
indication thaavalid claim might be statgtespecially through suasponteorder. Gomez v.

USAA Fed. Sav. Bankl71 F.3d 794, 795 (2d Cir. 1998gealsoTucker v. Bowery Residents’

Committee 95 Fed. Appx. 386, 387 (2d Cir. 20q4W] e have often counseled against
dismissing an action without giving the plaintiff notied an opportunity to be hedid.

Thompson v. Cartef84 F.3d 411, 41@d Cir.2002) (court should not dismiss without leave to

amend at least once “when a liberal reading of the complaint @memdication thiaa valid

claim might be stated”).



Accordingly,Plaintiff shall haved5 days from the date of the Memorandum and Order to
file an amended complaint, which must comply with Rule 8(a) of the Federal Ruleslof C
Procedure. Should Plaifitelect to file an amended complaint, she is directed 1) name as
proper defendants those individualgdor entities with some involvement in the actions alleged
in the amended complaint; (2) describe each defendant and the role that defenddnhplasy
alleged deprivation of her rights; (8¢tforth factual allegations to support her claims against
each named defendant, including b&tus in the classes she lists as wethaslates and
locations for each relevant event; and (4) stateglhef she is seeking.

The amended complaint shall be captioned as “Amended Complaint,” name each
defendant in the caption, and bear the same docket number as this Memoran@raeatio
CV-5495). If Plaintiff fails to amend withird5 days, the Court shall dismiss the complaint in its

entirety.

CONCLUSION

For the aforementioned reasons, Plailstiffquest to procead formapauperis(Docket

No. 2), is granted and only her claims brought under Titleeldésmissed Additionally, if
Plaintiff chooses to amend her complaint, she must do so within 45 days of the date of this
Memorandum and OrdeiNo summons shall issue at this time and all further proceedings shall

be stayed for the same period.

SO ORDERED.

/sl
SANDRA L. TOWNES
United States District Judge

Dated:DecembeB0, 2010
Brooklyn, New York



