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UNITED STATES DISTRICT COURT FOR ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

GOWANUS INDUSTRIAL PARK, INC., :
: MEMORANDUM INVITING AMICUS

Plaintiff, : CURIAEBRIEF FROM THE ATTORNEY

GENERAL OF NEW YORK STATE

-against-
09-CV-05571 (JG) (SMG)
HESS CORP,

Defendant.

JOHN GLEESON, United Sta$ District Judge:

In a trespass action against Hess Capon (“Hess”), Gowanus Industrial Park
(“GIP”) claims title to certain parcels of land (the “parcels”), including the land under water at
the Henry Street Basin. The pelswere formerly part of the New York barge canal system, but
in 1944 were deeded to the Port Authority of Néark by an act of the New York legislature.
44 N.Y. Laws Ch. 410 (“1944 Act”). In 1997, the PArthority purported tdransfer title to the
parcels to GIP by quitclaim deed. However2003, Judge I. Leo Glasser found the quitclaim
deed void, as the 1944 Act permitted the Port Authdoityonvey the parcels only to the State.
Gowanus Industrial Park v. Amerada Hess Cphp. 01-CV-0902 (ILG), 2003 WL 22076651
(E.D.N.Y. Sept. 5, 2003) GIP I"). In an effort to cure the dect in the 1997 title transfer, the
Port Authority conveyed the pzels to the State by quitclaideed recorded on April 1, 2005.
The State then conveyed the Parcels to GIPtsréepatent, which were executed by the First
Deputy Commissioner of General Servic&ee City of New York v. Gowanus Indus. Park, Inc.

2008 WL 2572853, at *1 n.3 (N.Y. Supt. Kings Cnty June 27, 200&ff'd, 886 N.Y.S.2d 427

! On defense counsel’s representation thaktitity sued, Amerada Hess Corporation, is now

named “Hess Corporation,” | have dropped Amerada frantéption and respectfully instruct the Clerk to amend
the docket sheet accordinglgeeDef.’'s Mem. Support Mot. Dismiss 1 n.1, Feb. 18, 2011, ECF. No. 6.
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(2d Dep’t 2009). The Court is now asked to determirter alia, whether these transactions
successfully transferred title tbe parcels to GIP. TheoGrt hereby invites the Attorney
General of New York State to file @amicus curiaérief on behalf of the State of New York,
addressing the question of whethes transactions successfully vestiie to the parcels in GIP.
BACKGROUND

A thorough history of thette to the land under water e Henry Street Basin
can be found in Judge Glasser’s 2003 opinion. i&f Bummary is included here. Pursuant to a
1911 statute authorizing statgpaopriation of certain landsr the construction of canal
terminals, 1911 N.Y. Laws Ch. 746 (“1911 ActNew York appropriatethnds in the Gowanus
Bay area including the parcels, which became part of the New York Barge Canal Sg#ein.
2003 WL 22076651, at *3. Section 14 of the 18t1 prohibited alienation of these lands by
the State. 1911 N.Y. Laws Ch. 746, 8§ 14. Howewel944, the state legislature deemed the
Gowanus Bay Terminal “no longer necessary or usefd part of the barge canal system, or as
an aid to navigation thereon or for barge canal terminal purposes,” 1944 N.Y. Laws Ch. 410, § 2,
and it transferred to the Port Auairity “all the right, title and intest of the State” in certain
lands that had been approprihfer the Gowanus Bay Terminad, § 3 Under the 1944 Act,
the Port Authority held titléo these lands subjet certain conditions. Among them was a
prohibition against granting or coeying title to the lands “torgy person or legal entity other
than the state.’ld. 8 2(c). The Port Authority was alsequired to “rehabilitate” the pier
properties, and it could not usestlands “for any purpose which withaterially and substantially

interfere with their use for pr and terminal purposesld. 8 2(a), (b). If any of these conditions

2 Originally, the 1944 Act did not apply to thetts under water at the Henry Street Basin, which

are the focus of #hpresent actionSeel944 N.Y. Laws Ch. 410, § 2 (defining boundaries of lands conveyed). In
1945, the legislature amended the 1944 Act to include those lands. 1945 N.Y. Laws Ch. @@8r§r&y a new
§ 18 into the 1944 Act). “1944 Act” as used in this Memorandum refers to the act as it was amended in 1945.
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was violated, the properties woullvert to the State at the Statoption after written notice and
an opportunity to remedyld. 8 5. Any lands so reverting to the State would become
“unappropriated state landsltl. 8 8. Although the act was eted (in part) “An Act providing
for the abandonment of a bargaabkterminal and barge canairteénal lands,” the legislature
specified that the Port Authority, in maintaigithe pier properties,auld be “performing an
essential governmental functiohy providing “needed transportati and terminal facilities” to
the people of New York and New Jerseg. at 8 12. Accordingly, the land was to remain non-
taxable.Id. at § 13.

Despite the restrictions on aliermaticontained in the 1944 Act, the Port
Authority attempted to sell the parcels to @PL997. Prior to the sale, the Port Authority
obtained a letter from the Departmenfloansportation (“DOT”) waiving the State’s
“reversionary interesh the Property[.]” See GIP 12003 WL 22076651, at *4 (quoting the
DOT waiver). It then executed a quéch deed transferring title to GIRd. On the basis of
this transaction, GIP brought an action against Hess in ZRI®LI), alleging that GIP held title
to the parcels, which included the lands undeewat the Henry Street Basin. GIP further
alleged that a bulkhead constructed by HessarHibnry Street Basin eroached on the parcels
and constituted a trespass. On cross-mofansummary judgment, Judge Glasser determined
that the bulkhead was partially locatedhin the boundariesf the parcelsid. at *7-*9, but that
GIP neither owned nor possessed plarcels. With respect @ P’s claim of ownership, Judge
Glasser held that the attemgt&997 transfer was void becausesaii a supervening act of the
legislature, the 1944 Act prohibited GIP from transferring the pareels entity other than the

State. Id. at *9.



In late 2004, GIP and the Port Authordtempted to cure the defect in GIP’s
title. On November 29, 2004, the Port Authority gssd its interest in ghparcels to the State
by quitclaim deed, Def.’s Mem. Support M@tismiss Ex. 2, Feb. 18, 2011, ECF. No. 6 (“Nov.
2004 Deed”), and on December 21, 2004, the State deeded the property to GIP by letters patent,
executed by Robert J. Fleury, Firstddéy Commissioner of General Services,Ex. 1 (“Letters
Patent”). The letters patent indicate that thesfifrom the State to GIP was made pursuant to
8 50 of the Public Lands Law, which governe Hale of abandoned canal lands, and “Findings
of the First Deputy Commissioner of Gene®akvices dated December 15, 2004.” Letters
Patent at A-91see alscCharles S. Sims Letter Ex. A, March 30, 2011, ECF No. 12 (“December
15 Findings”). They further indita that the transfer was maideconsideration for one dollar
“and other good and valuablersideration paid by Gowanusdustrial Park, Inc.” Letters
Patent at A-91. Both the November 2004 quiicldeed and the December 2004 letters patent
reference Judge Glasser’s 2003 opiraad state an intent to cuitee defect described in that
opinion. Nov. 2004 Deed at 1-2; Letters Patm\-95. The December 15 findings also
reference the 2003 opinion and state that GIP applied to tlee(Hfate of General Services
“requesting that the State of New York ratifiyconfirm title in GIP.” December 15 Findings
at 1.

In 2010, GIP brought this action agaikl&ss, again objecting the location of
the bulkhead that had featured in the action befadge Glasser. Among other relief, GIP seeks
damages for Hess’s alleged continuing trespass dedlaration that it is “the sole and exclusive
legal and equitable owner ofgtirarcels[.]” Compl. T 42, Nov. 30, 2010, ECF No. 1. Currently

before the Court is Hess’s motion to dismiss dlation which argues, part, that GIP does not



have title to the lands under tgaat the Henry Street Basiedause the 2004 transactions are a
nullity.

The Court is thereferasked to determine whether the 2004 transactions
successfully transferred title from the Port Authority to GIP via the State of New York. The
State, acting through its First pety Commissioner of General Sems, expressed a clear intent
to help the Port Authority cuthe defect identified by JudgedSker and to vest title to the
parcels in GIP. However, it appears that thegegenuine issue as to ether the letters patent
issued by the State were insuffidiéa achieve the State’s purpose.

DISCUSSION

The parties have presented the Court wdlreason to question the validity of the
transfer from the Port Authority to the Statdowever, Hess hasiggested several potential
weaknesses in the subsequent transfer frorStie to GIP. The Court would greatly benefit
from a submission by the Attorney GeneraNeiw York State addressing the questions
presented below, together with any other isshesAttorney General deems relevant to the
ownership status of the parcels.

A. Were the Parcels Properly Conveyed as Abandoned Canal Lands?

The letters patent transferring title frone tBtate to GIP indicate that the transfer
was made pursuant to § 50 of the Public Ldrais, which governs the sale of abandoned canal
lands. Letters Patent At91. This transfer raises at leasb issues: (1) whier the parcels at
issue qualify as “abandoned canaidda” at all; and (2) even if they do, and Public Lands Law

8 50 applies, whether its requirements forgake of abandoned canal lands were met.



1. Are the Parcels Abandoned Canal Land \ivitthe Meaning of 8§ 50 of the Public
Lands Law?

The Office of General Services found on December 15, 2004 that the parcels had
been abandoned as canal lands by the 1944 Adhantheir transfer wsaagoverned by Public
Lands Law 8§ 50. December 15 Findings at Uiblie¢ Lands Law § 50 applies to any lands
“acquired for canal purposes, which the comriser of transportation madetermine to have
been abandoned for such purposes, or as ichvehdetermination of abandonment shall have
been heretofore made pursuant to law.” N.Y. Pub. Lands Law 8 50. Section 50 of the New York
Canal Law governs the abandonment of camalda In 1944, Canal Law 8§ 50 conferred
authority

upon the superintendent of public works to abandon any portion of

barge canal lands, barge canal termiaatls, or old canal lands . . .

which have or may become no longexcessary or useful as a part

of the barge canal system, asa@hto navigation thereon, or for

barge canal terminal purposes.israuthority, however, shall not

include the abandonment of a barge canal terminal unless such

terminal has been by a special act of the legislature previously

determined to have become no longer necessary or useful as a part

of the barge canal system, asa@hto navigation thereon, or for

barge canal terminal purposes.

1939 N.Y. Laws Ch. 542, § 50. In 1944, the Canal Law further prescribed a method for
abandonment, which included requirements oicecand an opportunity for all “interested
parties” to comment before canal land wasnalomed by the superintendent of public works.
Id. § 51.

The legislature determined in 8§ 2 of the 1944 Act that the Gowanus Bay canal
lands were “no longer necessary or useful agtaopshe barge canal system, or as an aid to

navigation thereon or for barge canal termmaiposes.” This determination satisfies one

prerequisite for the abandonmafitcanal lands pursuant to the Canal Law. However, the 1944



Act alone may not satisfy the requirement€ahal Law 88 50 and 51, which, as the legislature
instructed in 1939, apply to theaimonment of canal lands il eases thereafter. 1939 N.Y.
Laws Ch. 542, § 52. Indeed, the Canal Law agigted in 1944 specifically defined “canal
terminal lands” and “barge canal terminailda” to include “candlands acquired under the
provisions of chapter seven hundred forty-six, l@fvsineteen hundred eleven, and amendatory
laws,” 1939 N.Y. Laws Ch. 542, § 2(16), whichtimn include the Gowanus Bay Terminal lands
that are the subject of the 1944 Act and the B#B3s litigations. There is no indication in the
1944 Act — except its title — thatehegislature intended to displamecircumvent the procedures
set out in the Canal Law for the abandonmertamial lands. By echoirthe precise language of
Canal Law 8§ 50, the legislature indicated thatas operating within ghparameters of that
provision. The December 15 findings, referencethieyletters patent, obserthat the parcels
“were abandoned for canal purposes by Chatité of the Laws of 1944.” December 15
Findings at 1. But the 1944 Act alone did ndiséa the procedures for abandoning canal lands
prescribed by the Canal Law at that time.

GIP has also provided nodication that the parcelgere abandoned pursuant to
the Canal Law subsequent to the 1944 Act. Today, § 50 of the Canatadsvsubstantially the
same as it did in 1944, except that authority tanglon canal lands is now placed in a subsidiary

of the New York State Thruway Authority. N.Y. Canal Law § 50 (vesting authority in “the

3 As noted above, Public Lands Law § 50 appleelands that the Commissioner of Transportation

determines to have been abandoned. This might supagesihe DOT possesses authority, separate and apart from
Canal Law 8 50, to deem canal lands abandoned and subject to sale under Public Lands Law § 507 #wen whe
appropriate subsidiary of the Thruway Authority has nanaloned them. However,the time that Public Lands
Law & 50 was most recently amended in 1388983 N.Y. Laws Ch. 632, Canal Law § 50 vested authority in the
Commissioner of Transportation to abandon canal lasd.Y. Laws Ch. 420, § 30. The Canal Law was
subsequently amended in 1992 to vest authority todaimacanal lands in the Thruway Authority instead of the
Commissioner of Transportatiolseel992 N.Y. Laws Ch. 766, 8 4 (“All references to the commissioner of
transportation and the department of transportation contairthis ichapter, except in this article and articles seven
and thirteen-A of this chapter, shall be deemed to rfeafthruway] authority.”). In 2001, § 50 of the Canal Law
was again amended to place authority to abandon canalitattte canal corporatioa,subsidiary of the state
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corporation”); 8 2(20) (défing “the corporation” as a subsidyaof the thruway authority). No
suggestion has been made to the Court that the Thruway Authority has followed the procedures
outlined in the Canal Law 8§ 50 for abandoningghecels. Accordingly, the State, acting
through the First Deputy Commissier of General Services, magve erred when it identified
Public Lands Law 8§ 50 as the prowasigoverning transfer of the parcels.
2. Were the Requirements of § 5Qle# Public Lands Law Satisfied?

If the parcels were abdoned canal landstin the meaning of Public Lands
Law 8§ 50, that provision vested authority in @@mmissioner of General Services to “sell and
convey” them. However, Public Lands Law §f@8ces certain limitations that authority, which
Hess argues the Commissioner exceeded in conviéhangarcels to GIP. Section 50 reads in
part:

The commissioner of general services may sell and convey . . .

abandoned lands in the same manner and with the same discretion

as he may sell and convey unagpiated state land pursuant to

article three of this chapteihe commissioner may sell such

abandoned canal lands for not lestkthe appraised value thereof

to occupants of such abandoned canal lands or owners of adjacent

land who have used or improvedthiabandoned canal lands either

under a permit issued pursuant totg® one hundred of the canal

law or in good faith without knowtige that such canal lands were

owned by the state . . . .
N.Y. Public Lands Law 8 50. AccordinglyglCommissioner’s authity to convey abandoned

canal lands is two-pronged: generally, he niolédw the procedures set out in Public Lands

Law 8 33, unless the purchaser satisfies certgmirements, in which case he may sell the lands

Thruway Authority, instead of the Thruway Authority itself. 2001 N.Y. Laws Ch. 335, § 26; New York Canal Law

§ 2(21) (defining “corporation” as used in the amended Canal Law § 50). That Public LandsQapSies to

lands that the Commissioner of Transportation determines to have been abandoned tygpetos to be an

anachronism, and does not suggest that the Commissioner of Transportation has the authority to abandon canal lands
independent of the procedures set out in Canal Law 8§ 50. Indeed, the 1992 amendmawne tihat Thruway

Authority authority to abandon canal lands also amendedrtire Canal Law and portions of the Public Authorities

Law and the State Finance Law to transfer jurisdicticer tive state canal systdrom the DOT to the Thruway

Authority. Seel992 N.Y. Laws Ch. 776. That § 50 of the Public Lands Law was not also amended in 1992 to

replace “commissioner of transportation” withruway authority” appears to refleah oversight by the legislature.

8



“for not less than the[ir] appraised valudd. Pursuant to § 33 oféhPublic Lands Law, “[t]he
commissioner of general services may . . .@@dippropriated state landspublic auction or by
sealed bids.”ld. 8 33(1). Before such a sale, then@nissioner “must fix the lowest sum at
which each lot may be sold,” and must publishagobf the sale in accordance with detailed
publication requirementdd. Alternatively, if the Commissiomeleems a public auction “not in
the best interests” of the State, he maya®dl convey improved unapprigted state lands “by
competitive solicitation of offerhrough a request for proposals or similar method.”

Id. 8 33(5)(a). Section 33 estmhes procedural requirements for this process, including notice
requirementsid. 8 33(5)(c), and specifies that a “minimum sale price for the competitive
solicitation shall be based upon a certified ajsal or certifiecappraisal report[.J"

Id. 8 33(5)(d).

GIP has not alleged thatglfCommissioner conducted auction, accepted bids or
solicited offers, or that he pvided notice or received appraisal before executing the
December 2004 letters patent. The findings ditetie letters patent describe the process
leading up to the conveyance as follows:

GIP applied to this officey letter dated October 2, 2003

requesting that the State of New York ratify or confirm title in

GIP. Following a review of the title history and the

aforementioned decision of the Dist Court and the provisions of

Chapter 410 of the Laws of 194#¢ Office of General Services

and the Port Authority have agd to reconvey said lands in

accordance with the requirements of Chapter 410.

Letters Patent at 1. The letters patent, theifigs and GIP’s pleadings point to no additional

proceedings taken by the Commissioner beéoreveyance of the parcels to GIP.

4 Section 33 sets out other mechanisms foctimemissioner of general services to convey certain

categories of unappropriated land, but none appears relevanSeefé.Y. Public Lands Law § 33(2)-(4).
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Another question is whether the sedgrong of Public Lands Law 8§ 50 was
satisfied. Did GIP qualify as a party to whitle Commissioner was permitted to convey the
land without following the procedures set out iB3 Although GIP alleges that the parcels are
adjacent to land it owns, Compl. § it,does not allege that it was ever issued a revocable permit
under Canal Law 8 100 to use the parcels. Norcigdr at this stage tfie proceedings whether
GIP “occupie[d]” the parcels within the meaniofgPublic Lands Law § 50 at the time of the
conveyance. Even assuming that GIP qualifiiedhe exception, did thCommissioner secure
for the State “not less than the appraised vabfi¢he parcels as consideration for the letters
patent? N.Y. Public Lands Law § 50. The letstege that they were granted “in consideration
of the sum of One Dollar ($1.00), and other gond @aluable consideration paid by [GIP].”
Letters Patent at A-91. TheePember 15 findings state that GIP “agreed to indemnify the Port
Authority and the State of New York from any ofai arising as a result of this transaction,” but
that “[n]Jo additional consideration will be paid &t of this correctie transaction.” December
15 Findings at 1. Accordingly, even if therpals were properly treated as abandoned canal
lands and appropriately transfetneursuant to § 50 of the Publiands Law, the Court needs to
determine whether the requirements set fortihat section governing such conveyances have
been satisfied.

B. If the Parcels Are Not Abandoned Canal Landhat Provision Governs Their Transfer?

Prior to execution of the letters patentg ttate claimed title to the parcels based
on the November 29, 2004 quitclaim deed that cpadehem from the Port Authority to the
State. The quitclaim deed does not indicate tieaState intended to classify the parcels once

reacquired, and the relevant statutes do notigeeaslear direction as to how they should be

° More precisely, GIP alleges that “the Henrge$t Basin abuts a parcel owned by GIP” on its

westerly side. Compl. § 7.
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treated. Accordingly, it is unc what provisions of state law should have governed their
conveyance by the State to a pitir party. Plausible groundssXor treating the parcels as
unappropriated state lands governed by Artiobé e Public Lands Law. Plausible grounds
also exist for treating the parcels as canal treathtands subject to the provisions of the 1911
statute and § 50 of the Canal Law. Among the isbaé&sre me is whether the State has satisfied
the requirements for transferring either type of property foredasans stated above in Part A.2
of this discussion.

1. Are the Parcels Unappropriated State Lar8lsbject to 8 33 of the Public Lands
Law?

In GIP |, GIP argued that the parcels had besmoved from the canal system by
the 1944 Act and should be treated as “unapprautistate lands,” in which case Public Lands
Law 8§ 33 would govern their transfetee GIP 2003 WL 22076651, at *11; Def.’s Mem.
Support Mot. Dismiss 10 n.5. It is not cleathie Court precisely how the parcels would have
become unappropriated state land. When theARghority attempted téransfer title to the
parcels to GIP in 1997, the State might haveresed its option undéhe 1944 Act to regain
title to the parcels after proviay the Port Authority with noticand an opportunity to curé&ee
1944 N.Y. Laws Ch. 410, 8 5. Had the State done so, the parcels would have become
unappropriated state landd, § 8, and their conveyance would be governed by Public Lands
Law 8§ 33. But this is not what happened.

Instead, the State failed to take astinder § 5 of the 1944 Act and waited until
the Port Authority conveyed thgarcels to it by quitclaim deedpparently on condition that it
would in turn convey the parcels to GIP. T84 Act grants the Port Authority permission to
re-deed the parcels to the Stditet the statue does not specify how the land should be treated

following a reconveyance to the State.gBably, § 8 of the 1944 Act addresses this
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circumstance and prescribes that the patoeldeemed unappropriated state land. Section 8
reads: “If the pier properties rav¢o the state pursuato this act, they shall be and shall be
deemed to be unappropriated state lands.” 1944 N.Y. Laws Ch. 410, 8 8. Because re-
conveyance of the parcels to thatstis contemplated by the 1944 /sge id 8§ 3(c) (“[T]he

port authority shall not grant or convey title tbdtparcels] to any person or legal entity other
than the state.”), the parcels arguably “revertfedhe state pursuant to [the] act” when the Port
Authority executed the quitclaim deed imWember 2004. If so, § 8 of the 1944 Act would
apply, and the parcels would be held by 8tate as unappropeeat state lands.

Article 3 of the Public Lands Law provid@nother basis for treating the parcels
as unappropriated lands. 8en 30 of the Public Lands kadefines “unappropriated state
lands” to include — with few exceptions — all “lands belonging i gtate which are not directed
by law to be kept for or afipd to any specific purpose[’N.Y. Public Lands Law § 30.
Accordingly, if the relevant states are not clear as to the nataf¢he parcelsfter they have
been re-conveyed to the State, Public Lands §80 seems to dictate that they be treated as
“unappropriated state lands.”

If the parcels became unappropriatettigafter the November 2004 quit-claim
deed was executed, Public Lands Law § 33 g@cetheir conveyance by the State. As
discussed above in Part A.2, thés a question as to whether the requirements of that provision

were satisfied by the December 1adings and the letters patent.

6 The exceptions to this blanket definition incluae categories of land that may be relevant here.

First, the definition does not include “abandoned canal lands.” N.Y. Public Lands Law 8§ 30. Haseliscussed
above, the parcels do not seem tolifjuas abandoned canal lands. Second, the definition does not include “lands
underwater the disposition of which is gaved by article six of this chapterlt. Article 6 of the Public Lands

Law includes § 75, which “authorizes grants . . . feruke of state-owned land underwater and the cessation of
jurisdiction thereof.”Id. § 75. More specifically, the provision applies to “navigable rivers and lakes” as well as
specific properties identified by their location in the statide. But Henry Street Basin is not a river or lake, nor is

it specifically identified in the statute.
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2. Are the Parcels Subject to the Restrictionghe 1911 Act and the Provisions of
the Canal Law?

Arguably, § 8 of the 1944 Act did not agpb render the paels unappropriated
state lands following the 2004 conveyance by the Patdkily to the Statelt is plausible that
the reconveyance in essence nigtifthe 1944 Act, returning thengals to the purview of the
1911 Act and the Canal Law. Section 8 of the 1Qd¥addresses reversiom the parcels, not
reconveyance. Conceivably, it was meant toadiicthe treatment oféhparcels only if they
reverted to the State after thet8texercised the option granted®¥ of the act. Under such a
reading, the 1944 Act is sileas to the proper treatmenttbe parcels once they were
reconveyed to the State pursuant to 8 3(¢hefact. The November 2004 quitclaim deed
returning title of the parcets the State could be seemsiy to undo the 1944 conveyance and
in effect nullify the 1944 Act. If so, the parsebould return to the state canal system and be
governed by the 1911 Act, which authorized tipeirchase, and the Canal Law, which regulates
the state canal system.

This argument is reinforced by several consideratiémst, although the
legislature in 1944 deemed the parcels “no longeessary or useful as part of the barge canal
system,” 1944 N.Y. Laws Ch.410, § 2, and deedethtto the Port Authority, the legislature
evidenced an intent in the 1944 Act to hétve parcels maintained as “transportation and
terminal facilities” for “the benf@ of the people of th states of New York and New Jerseyd’

§ 12. The parcels were to remain tax fide§ 13, and the Port Authority was forbidden from
transferring title into private Imals or putting the parcels to anye that would impair their use
as terminal facilitiesid. § 3(a), (b). Second, as notdbve, in § 2 of the 1944 Act, the

legislature tracked the language of Canak’1&50, which governs the abandonment of canal

lands. In so doing, it arguably acknowledgeat the abandonment o&nal lands usually
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requires a second action, subsequeiie legislature’s declarati of non-necessity. This action
was never taken with respect to the parcels.

Accordingly, the 1944 grant to the Péuthority may reflect an intent by the
State to preserve the parcels as part of the sgstdm to some degree. Section 5 attaches only
if the Port Authority has violated the conditions of the gree¢1944 N.Y. Laws Ch. 410, 8§ 3,
and only after the State has provided the Rathority with an opportunity to curdd. 8§ 5.
Section 5 might therefore be read to offer $tate an option to reclaim the land only after the
Port Authority has rendered it no longer usefs a canal terminah which case § 8 of 1944
Act reasonably directs that the land will be teelbas unappropriated state land. However, where
the State has decided to repurchase the land,tegagh the Port Authority has maintained it
according to the conditions of the 1944 Act, the land might reasonably be treated as having been
restored to the state canal system.

If so, the 1911 Act pursuant to which the parcels were acquired and the Canal
Law would once again govern their tragrsf Section 14 of the 1911 Act reads:

The terminals provided for in this act when constructed shall be

and remain the property of the statad all of said terminals . . .

shall be operated by it and shaimain under its management and

control forever. None of suchrieinals or any part of any such

terminals shall be sold, leasedatherwise disposed of, nor shall

they be neglected or allowed to fall into decay or disuse, but they

shall be maintained for, and they shall not for any purpose

whatsoever be in any manner ogoee diverted from the uses for

which they are created.
1911 N.Y. Laws Ch. 746, § 14. This provision was supplemented by the Canal Law, which
permitted the abandonment of canal landspamt to the terms of Canal Law § 50

“[n]otwithstanding the provisionsf any existing general or spatacts.” 1939 N.Y. Laws Ch.

542, 8 52. Accordingly, the canal corporatwould have authority to abandon the parcels
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pursuant to 88 50 and 51 of the Canal Law, arddbdmmissioner of Public Services would be
authorized to convey them in accordance Witiblic Lands Law 8§ 50. Otherwise, the State
would be prohibited from conveying the lands abselegislative act. Adiscussed above, there
is a question in this case as to whetherdéggirements of Canal Law 88 50 and 51 and Public
Lands Law 8 50 have been satisfied.

CONCLUSION

This case raises important and difficutiuss of New York law pertaining to the
ownership status of the parcelsreél property in dispute. Aamicusbrief from the Attorney
General of New York State addsasg those issues would be ak#stance to the Court. He is
respectfully invited tsubmit such a brief on or before May 13, 2011.

Finally, I am mindful of the fact th#élhe State, which sought to convey the parcels
to GIP, may have an interest in the outcomthefcase, and specifically the Court’s resolution
of issues on which the Attorney General’s inpusought. Accordingly, the parties will be
permitted to file supplemental submissions resiponto the Attorney General’s submission, and

are hereby directed to do sdtlin two weeks of its filing.

So ordered.

John Gleeson, U.S.D.J.

Dated: April 8, 2011
Brooklyn, New York

15



