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By: Charles S. Sims
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JOHN GLEESON, United &tes District Judge
Gowanus Industrial Park, Inc. (“GIP”) atas title to certain parcels of land (the
“parcels”), including a strip gbroperty approximately 200 feet wide beneath a body of water
known as the Henry Street Basin. The HenryedtBasin lies at thenel of Henry Street in
South Brooklyn; beyond it is Gowanus Bay, angdrel that is Upper New York Harbor.
In this action, GIP complains of a bulidid (and of a fence and piping on top of

the bulkhead) maintained by Hess Corporation (“Heskless owns real pperty adjacent to the

Henry Street Basin and uses thetperty as an oil terminal. 8lcontends that Hess’s bulkhead

*

This memorandum and order is identical to the memorandum and order filed on October 19, 2011,
with the exception of a correction of a factual error that appeared on page 32 of thé apigioa.
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rests partially on the parcelft.therefore asserts nuisancealarespass claims against Hess,
seeking damages and preliminary and permanent injunctive relief. GIP also asks for a
declaration that it is the ownef the parcels, including the lihlead, and that it is entitled to
exclusive use and ownership of the bulkheHess, in turn, chalteging GIP’s claim of
ownership to the parcels, seeks a declaratiahitlowns the bulkhead agll as those portions
of the parcels lying beneath and to the eath®bulkhead and seeks an injunction prohibiting
GIP from interfering with Hess’s use of the kludad or attempting to use the bulkhead without
Hess’s permission. Both parties have movedtonmary judgment, each asking the court to
grant its claims and deny the otlparty’s claims as a matter of ldwFor the reasons stated
below, each party’s motion is denied in part grahted in part. Specifically, GIP’s claims for
trespass and private nuisance are dismissede ais @taims for declarations that (a) the
bulkhead lies within the parceld) GIP is entitled to “sole, elusive and unfetted use of and
access to the Bulkhead”; (c) GIP is entitled to tmas$ a catwalk and reladepile clusters on the
bulkhead; and (d)Hess has no claim to the ownemshuse of the bulkhead. GIP’s claim for a
declaration that it owns the parcels is grantddss’s counterclaims are dismissed, except to the
extent that it seeks a declaoatthat it owns the structurdisat it built and maintains on the
property at issue; thakeclaration is grantkas a matter of law.
BACKGROUND

This action is the second iterationaoflispute that was previously before my
colleague Judge I. Leo Glasse@owanus Industrial Park, Inc. v. Amerada Hess Cdxm. 01-
CV-0902 (ILG). Its background —étuding a thorough history of the creation and title of the

Henry Street Basin — is set antdetail in Judge Glasser’s dsicin on the parties’ cross-motions

! Hess also moves for partial summary judgment on the proper measure of damages. That portion

of Hess’s motion is denied as moot because, as discussed below, | dismiss the trespass and nuisance claims on which
GIP’s request for damages is premised.



for summary judgment in that cag®03 WL 22076651 (E.D.N.Y. Sept. 5, 2003%(P I"), as
well as in several orders issued in this caseQrder Addressing Scope of Hearing, April 18,
2011, ECF No. 22Gowanus Indus. Park, Inc. v. Hess Cofyo. 10-CV-5522 (JG) (JO), 2011
WL 1841132 (E.D.N.Y. May 13, 2011) (ordermyeéng Hess’s motion to dismiss in part);
Gowanus Indus. Park, Inc. v. Hess Coipo. 10-CV-05521 (JG) (JO), 2011 WL 1431621
(E.D.N.Y. April 8, 2011} (order invitingamicussubmission). | recite here only those facts
necessary to resolve the motions before Alefacts are undisputednless otherwise notéd.
A. GIP’s Interest in the Parcels

The parcels at issue in this case arerdestt in letters patent recorded with the
New York Department of State on DecemberZQ4. Aff. John Quadrozzi, Jr. Ex. 6, July 14,
2011, ECF No. 37-2 (“Letters Patent"They include all lands undwater at the Henry Street
Basin and are bounded on the east by a bulkhea@stablished in 1875ahruns along the
eastern edge of the Henry Street BasatP |, 2003 WL 22076651, at *4ee alsdl945 N.Y.
Laws Ch. 899; 1875 N.Y. Laws Ch. 398. Thatdhalad line also serves as the western boundary
of Hess’s property, which is known as the Brooklyerminal. The parcels were appropriated by
New York State in 1912 pursuant to statsexe1911 N.Y. Laws Ch. 746, and became part of the
New York barge canal systen®IP |, 2003 WL 22076651, at *3. The state was prohibited by
statute from alienating the appropriated laridsl1 N.Y. Laws Ch. 746, 8§ 14, but in 1944 the
legislature deemed the Gowanus Bay Terminallomger necessary or useful as a part of the
barge canal system, or as ad & navigation thereon or fbarge canal terminal purposes,”

1944 N.Y. Laws Ch. 410, § 2, and transferred taRtbe Authority of Newyork “all the right,

2 Unless otherwise noted, the facts arated as found by Judge GlassésliR I, as set forth in

Hess's Rule 56.1 statement, or as explicitly agreed toebgadrties in their motion papers and at oral argument. The
facts in Hess's Rule 56.1 statement are deemed admitted by GIP, whadhddile a response to the statement.
SeeE.D.N.Y. Local Civ. R. 56.1 (factuatatements set forth in the movarRsle 56.1 statement “will be deemed
to be admitted for purposes of the motion unless specifically controverted” in the opposing Rule 56.1 statement).
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title and interest of the state” in the landatthad been appropriated for the Gowanus Bay
Terminal,id. § 3. In 1945, the 1944 Act was amendethtdude the underwar lands at the
Henry Street Basin. 1945 N.Y. Laws Ch. 892, @serting a new § 18 into the 1944 Att).
Together, the 1944 and 1945 Acts conveyed to theARwhbority title to the parcels at issue in
this litigation.

Under the 1944 Act, the Port Authoritylthéitle to the parcal subject to certain
restrictions. Although the act wantitled, in part, “An Act proding for the abandonment of a
barge canal terminal and barge canal termarads,” the Port Authority was required to
“rehabilitate” the pier properties, and it cdulot use the lands “for any purpose which will
materially and substantially interfere witheir use for pier and terminal purpose&!’ § 2(a),

(b). The act specified that the Port Authyrih maintaining the pieproperties, would be
“performing an essential governmental fuooti by providing “needed transportation and
terminal facilities” to the people of New York and New Jersely.8 12. The land was to remain
non-taxable. In addition, the Port Authority syarohibited from grantingr conveying title to

the lands “to any person or legaitity other than the stateld. § 2(c).

Despitethis restrictionon alienation the Port Authority pysorted to sell the
parcels to GIP in 1997 for $3.5 million and to transfer title by quitclaim deed. GIP subsequently
initiated the 2001 action before Judge Glasserlleged that it held title to the parcels and that
the bulkhead constructed by Hess encroachdteparcels and constituted a trespass. On
cross-motions for summary judgment, Judge Gladstermined that thieulkhead was partially
located within the boundias of the parcel$GIP |, 2003 WL 22076651, at *7-*9, but he also

held that GIP did not own the parcels. fidend the attempted 1997 transfer void because the

As used henceforth in this memorandum and order, “1944 Act” refers to the act as it was amended
in 1945.
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Port Authority was prohibited by ¢h1944 Act from transferring titl® any entity other than the
state. Id. at *9. Because Judge Glasser also fouati@P was not in possession of the disputed
property, he granted summary judgmenitgss’s favor on GIP’s trespass claifd. at *2.
Judge Glasser also consideredlaam of ownership by Hess to a pon of the parcels. He held
that Hess did not hold title to any portiontbé parcels, and that decades-long acquiescence by
the Port Authority to the presence of theki@ad had not shifted the property line to the
location of the bulkhead because the Port Authdiad taken no action indicating its adoption of
a new boundary lineld. at *7-9.

On November 29, 2004, in responsdtidge Glasser’s decision, the Port
Authority assigned its interest the parcels to the state byitglaim deed. On December 21,
2004, the state deeded the property to GIP by $eigtent. The letters patent state that the
transfer from the state to GIP was made “panguo Section 50 of the Public Lands Law and
Findings of the First Deputy Commissioner off@eal Services dated December 15, 2004 and in
consideration of the sum of @mollar ($1.00) and other good avaluable consideration paid
by [GIP].” Letters Patent at A-91. The lettgetent are signed byoRert J. Fleury, First
Deputy Commissioner of General Services, git@ved by an assistbattorney general on
behalf of Attorney General Eliot Spitzer. Botle thuitclaim deed and the letters patent refer to
Judge Glasser’s 2003 opinion and state an imbecuire the defect hdentified. Aff. John
Quadrozzi, Jr. Ex. 5 at 1-2, July 14, 20ECF No. 37-2; Letters Patent at A-95he December
15, 2004 findings also cite Judge &ar’s opinion and state thatRGapplied to the State Office
of General Services “requesting that the Statdew York ratify or confirm title in GIP.”
Charles S. Sims Letter Ex. A, Margh, 2011, ECF No. 12 (“Dec. 15 Findings”).

B. Hess’s Interest in the Brooklyn Terminal



By deeds executed in1940 and 1942 3r8ushy & Sons, Inc. (“Bushy”)
acquired from the estate and hafsleremiah P. Robison title the land referred to here as the
Brooklyn Terminal, the western boundary of whiclhis eastern bank of the Henry Street Basin.
Bushy became a wholly-owned subsidianHeiss in 1977, and Hess now holds title to the
Brooklyn Terminal. Hess's title includes lands and structures along tlegreaste of the Henry
Street Basin, including a pi&nown as the finger pier, extand 500 feet southward into the
Gowanus Bay. Since acquiring Bushy in 1977, Hess has operated an oil depot on the Brooklyn
Terminal property. Oil is offloaded from vessdtscked at the finger pier into pipelines for
transport to three above-ground storage tanks,hndme located on Hess’s property within thirty
feet or less of the Henry Street Basin. Froarehthe oil is piped into trucks for delivery to
homes and businesses throughout the New Ydgkr@etropolitan area. The oil tanks were
constructed by Bushy or its tenant, PatchoQueCo., and were in place by the 1960s.
C. The Bulkhead, Fence and Piping

At some point prior to 1945 — afilely before 1920 — a wooden bulkhead was
sunk into the tidebed roughfollowing the eastern edge of thkenry Street Basin. According to
surveys conducted in 1966 and 1972, the woodedthbal lay west of the 1875 bulkhead line by
distances ranging from five inchesnearly fifteen-and-a-haléet. In the early 1980s, the
United States Army Corps of Engineers notifléess that a portion d¢iie Brooklyn Terminal
waterside improvements, including portiongted wooden bulkhead, were deteriorating and
should be repaired, as they wéireimminent danger.” Hess ¢hefore made modifications to
the waterfront in 1984 or 1985. Its repairsluded installation of a new bulkhead — the
bulkhead at issue in this litigation — for the pose of shoring up the eastern shoreline of the

Henry Street Basin (and the wexst boundary of the Brooklyn Terminal). The bulkhead is made



of steel and enclosed with a thirty-inch cotereap. It is notif for docking or mooring
commercial vessels for loading or offloadiggods. This new bulkhead, like its wooden
predecessor, lies west of the 1875«bekd line. Its encroachmeorito the property west of that
line ranges from one inch at some parts of tHeH@ad to just over six feet at others. Hess
estimates that modifying the Brooklyn Terminal to accommodate a bulkhead situated fully to the
east of the 1875 bulkhead line would require {hygraval of various governmental agencies, cost
more than $10 million, and place the depot of service for at least one yéar.
D. The Present Action

In March of 1998, after the Port Authordytempted to transfer title to GIP but
before that transfer was declared voiditP |, GIP sent Hess a letter complaining that Hess was
trespassing on its property. Hess refused tateathe property, and in 2001 GIP commenced the
action before Judge Glasser. After the Porthatity and the state t@mpted for a second time
to transfer title to GIP in the wake GIP |, GIP sent a letter datddine 24, 2008 to Hess, again
complaining of trespass and demanding that kasate the parcels. Hess once again refused,
and GIP initiated this action on Noveml&f), 2010, seeking monetary, injunctive and

declaratory relief for He&salleged trespass.

4 Hess designed the bulkhead to comply with maritime security regulations promulgated by the

Department of Homeland Security in 33 C.F.R. Part I0te regulations apply to all facilities located adjacent to
any water subject to the jurisdiction of the United Statelsused or maintained by a private entity. 33 C.F.R. 88§
105.400, 101.105 (defining “facility” as used in Part 10Bursuant to 33 C.F.R. §8 101.105 and 2.36(a)(2),
“[w]aters subject to the jurisdiction of the U.S.” includes all “[ijnternal waters of the d)Sitates that are subject to
tidal influence.” As the Hary Street Basin is tidaGity of New York v. Gowanus Industrial Pa886 N.Y.S.2d

427, 428 (2d Dep’t 2009), it satisfies this definitioFhe regulations require that for each facility, a “facility
security plan” (“FSP”) outlining the sedtyr measures taken to protect theiliacbe submitted to and approved by
a local federal officer known as the Captain of the Port (“COTP”). 33 C.F.R. 88 105.400, 101.105. Hess has
submitted an FSP for the Brooklyn Ter@limnd has received the approval @& televant COTP. The fence on top
of the bulkhead is a component of the FSP and is inteodamhtrol access to the Brooklyn Terminal. In addition,
33 C.F.R. § 165.169(a)(3) designates all facilities regulaye®B C.F.R. Part 105 “safety and security zones,” and
requires that they have signs postémhg the shoreline, facing the watedicating that there is a 25-yard
waterfront security zone surrounding the facilities. Hess has placed signs along the fence on the bulkhead
advertising the security zone.



On February 18, 2011, Hess filed a motion to dismiss GIP’s initial complaint on
the grounds that GIP does not hottk to the parcels and th&iP’s claims are barred by res
judicata. Oral argument on the motion wakllm March 29, 2011. At oral argument, GIP
indicated that its initial complaint did not seit the uses to which GIP intended to put the
disputed sliver of underwatemd, and acknowledged that consetesn of those intended uses
might be significant in determining whetherdsés continuing use and maintenance of the
bulkhead exceeded its riparian rights. | therefgranted GIP leave to amend its complaint,
which it did on April 5, 2011. In an order dat&gril 7, 2011, | deemed Hess’s arguments in its
motion to dismiss to have been made agairesathended complaint, ahdeserved judgment on
the motion. On May 13, 2011, | issued a partial denial of Hess’s motion to dismiss, holding that
GIP’s trespass and nuisance claivese not barred by res judieadr collateral estoppel.

| reserved judgment on Hess’s other argumenf,that GIP’s claims should be
dismissed because it does not hold title to tlo@enty. | noted that the state, which sought to
convey the parcels to GIP, might have an intareste court’s resolution of GIP’s claim of title.
| therefore invited the Attorney Gerad of New York State to file aamicus curiadorief on
behalf of New York, addressing the questiombiether the 2004 letters patent successfully
vested title to the parcels in GIP. ®tay 13, 2011, the Attorney General filedamicusbrief,
to which Hess responded by memorandum og R1g 2011. Meanwhile, the portion of Hess'’s
motion to dismiss based on GIP’s alleged lacktte has been subsumed within the instant
motion for summary judgment.

In its amended complaint, GIP assertrok for trespass and nuisance and seeks
damages and preliminary and permanent injunctiMefreGIP also seeks a declaration that (a)

the offending bulkhead lies within the parcel9; @P holds title to the parcels, including the



bulkhead; (c) GIP “is entitled to sole, eusive and unfettered use of and access to the
Bulkhead”; (d) GIP may construct a series of pilesters alongside the bulkhead and construct
catwalks attaching the pile clusteo the bulkhead; and (e) Hésss no claims to ownership or
use of the bulkhead. In its answer filedMay 23, 2011, Hess assertedaunterclaim, seeking
a declaration that (a) GIP lack#dito the parcels; (b) GIP is nentitled to use of or access to
the bulkhead; (c) Hess owns title to those portmfrthe parcels lying beneath and to the east of
the bulkhead; and (d) Hess is entitled to exekisise and maintenance of the bulkhead and
those portions of the parcelsrg beneath and toaheast of the bulkhead. Hess also seeks a
permanent injunction enjoining GIP from (ajeapting to eject Hess from the bulkhead; (b)
interfering or attempting to interfere with g&s possession and occupant the bulkhead; or
(c) using the bulkhead for any purpose whatsoesrout Hess’s prior permission. The parties
have cross-moved for summangdgment pursuant to Fed. R. CR..56. Each seeks judgment
in its favor on each of its own claims and dismissal of all claims raised by its opponent.
DISCUSSION

A. The Legal Standard for a Rule 56 Motion for Summary Judgment

A motion for summary judgment pursuantied. R. Civ. P. 56 should be granted
only if “the movant shows thatéhe is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” FedCR. P. 56(a). A fact ismaterial” within the
meaning of Rule 56 if its rekdion “might affect the outcomof the suit under the governing
law.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A dispute over a fact is
“genuine” if “the evidence is such that a readsegury could return &erdict for the nonmoving

party.” Id.



Summary judgment is proper when thewimg party can show that “little or no
evidence may be found in support of the nonmoving party’s c&3alld v. Prudential
Residential Servs22 F.3d 1219, 1223-24 (2d Cir. 1994). When applying this standard, the court
must “resolve all ambiguities, and credit all fatinéerences that could rationally be drawn, in
favor of the party opposing summary judgmerBrown v. Hendersqr257 F.3d 246, 251 (2d
Cir. 2001) (internal quotation marks omitted)he court may not make credibility
determinations or weigh theidence, and “it must disregard all evidence favorable to the
moving party that the jury isot required to believe.Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 150-51 (2000).

B. GIP’s Claims for Trespass and Nuisance

GIP claims that Hess’s bulkhead, fence and piping constitute a trespass and a
private nuisance. A trespass is an unauthorized entry upon the land of aBoitfger. v. Singh
816 N.Y.S. 478, 480 (2d Dep’t 2006). A private nuggars an interference with another’s right
to use and enjoy his landkaplan v. Inc. Village of Lynbrook'84 N.Y.S.2d 586, 588 (2d Dep't
2004). In order to maintain an action for trespgarssuisance, a plairfitimust demonstrate an
interest in the invaded propertyfo prevail on a claim of trespagbe plaintiff must demonstrate
a right to exclusive possession of the invaded propset/ Curwin v. Verizon Commc’ns (LEC)
827 N.Y.S.2d 256, 257 (2d Dep’'t 2006) (“The esseaf trespass is the invasion of a person’s
interest in the exclusive possessbf land[.]” (internal quotatiomarks omitted)), and to prevail
on a claim of nuisance, the plaintiff m@tow a right to use and enjoy the propesge Copart
Indus., Inc. v. Consolidated Edison Co. of New Y4ikN.Y.2d 564, 568 (an “essential feature”
of private nuisance is “the interference witk tise of enjoyment of land . . . actionable by the

individual person or persons wleogghts have been disturbedYhe nature of the defendant’s
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incursion is also relevant to a claim for trespar nuisance. A defenuecan defeat a trespass
action by showing that its entry tonthe property was authorize&ee Golonka v. Plaza at
Latham 704 N.Y.S. 703, 706 (3d Dep’'t 2000) (“[Afrson entering upon the land of another
without permissionwhether innocently or by mistakis,a trespasser.” (emphasis added)
(internal quotation marks omittedgf. Curwin 827 N.Y.S.2d at 257-58 (“[A]n action alleging
trespass may not be maintained where the alleged trespasser has an easement over the land in
qguestion.”);O’Brien v. Ginter 744 N.Y.S.2d 511, 512 (2d De2002) (“A license to remove
items such as minerals, crops, or timber froopprty is a complete defense to an action to
recover damages for trespass.Similarly, the plaintiff in a nuisace action must show that the
defendant’s interference with its enjognt of its property was unreasonab&ee Kaplan784
N.Y.S.2d at 588 (claim for nuisance could not suceeleere plaintiffs “failed to show that their
use and enjoyment of their land was subsfintand unreasonably interfered withY)\einberg
v. Lombardj 629 N.Y.S.2d 280, 280 (2d Dep’t 1995) (#lements of private nuisance include
an interference with plaintiff's right to usedenjoy land that is “ueasonable in character”
(citing Copart Indus. 41 N.Y.2d at 570)).

GIP premises its claims of trespass auisance on its alleged ownership of the
parcels. Hess argues that GIP’s claims fail bseat does not hold title to the parcels. Hess
further argues that it has obtained title to thdipo of the parcels on which the bulkhead sits by
adverse possession. Finally, Hess contends shiaiciirsion onto the pegls is an authorized
and reasonable exercise of its riparian rigatgl accordingly cannot give rise to a claim for
trespass or nuisance. For the reasons statew ddiad as a matter of law that GIP holds title
to the entirety of the parcels, thiat it does so subject to Hesgghts as an uplands owner. |

further find that Hess’s construction and mainter@of the bulkhead constitute a valid exercise
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of its riparian rights. GIP’s claims for damagend injunctive reliefor trespass and nuisance
are therefore dismissed.
1. The Parties’ Competing Claims of Ownership

GIP seeks a declaration that it holddid title to the parcels, including the
bulkhead. Hess, in turn, sees aldeation that GIP lacks title the parcels. Hess also seeks a
declaration that it owns tite® the portion of the parcelsahextends from the 1875 bulkhead
line to the western edge of the klnéad. For the reasons stated below, | find as a matter of law
that GIP holds title to the engity of the parcels, and Hess da®t own the small sliver it
claims. Accordingly, GIP’s motion for sumnygudgment is granted and Hess’s motion for
summary judgment is denied witbspect to the parties’ contpyy claims of ownership of the
underwater lands.

a GIP’s Claim of Title

GIP claims that it holds title to thparcels by virtue of the December 2004 letters
patent. Hess challenges the efficacy of the letters patent on two grounds. First, it advances a
collateral estoppel argument. Hess claims th@&li |, Judge Glasser held that “a permissible
transfer of title to the Parcels to GdBuld only be accomplishdxy an act of the Legislature, and
in any event by the Thruway Authority, not tBemmissioner of Gener8ervices.” Def.’s
Mem. Supp. Mot. Summ. J. at 11, Aug. 12, 2011, BIGF39-1 (emphasis in original). That
was not Judge Glasser’s holding. Rati®&R | held that a transfer of the parcéism the Port
Authorityto GIP was void absent an act of the $éafure, as the 1944 Aptohibited a transfer
of the parcels from the Port Authority to any entity other than the s&il, 2003 WL
22076651, at *9see alsd 944 N.Y. Laws Ch. 410, 8@ This case doawot involve a transfer

of the parcels from the Port Authority to GIPhe Port Authority assigned its interest in the

12



parcels to the state by quitclairaetl, and the state in turn deeded the property to GIP by letters
patent. Hess does not challenge the transfregbarcels from the Port Authority to the state,
which was not prohibited by the 1944 Asgel1944 N.Y. Laws Ch. 410 § @). It challenges the
subsequent conveyance of the parcels from #te & GIP, which wasot and could not have
been considered by Judge GlasséBiR I.> Accordingly, GIP is not barred by collateral
estoppel from establishing th&ie 2004 conveyance was valifiee Jenkins v. City of New Y,ork
478 F.3d 76, 85 (2d Cir. 2007) (forltzaeral estoppel to apply, “thdentical issue necessarily
must have been decided in the prior actind be decisive of the present action” (quotingn
C. v. Cortines89 N.Y.2d 659, 667 (1997))).

In its second challenge to GIP’s claihownership, Hess contends that the letters
patent were facially invalid andehefore failed to vest title in GIRHess argues, first, that § 50
of the New York Public Lands Law, the sourceaathority cited by the teers patent, authorizes
the Commissioner of General Services (fiemmissioner”) to convey only abandoned canal
lands, and the parcels do nonstitute abandoned canal lafidSecond, according to Hess, § 50

authorizes the sale of abanddreanal lands only to “occupardésuch abandoned canal lands

° At oral argument, counsel for Hess argued that the 1944 Act barred the state from transferring the
parcels to GIP, even if that was notide Glasser’s holding. Hess’s argument finds no support in the text of the
statute, which states that “the port authority shall nottgranonvey title to said pier properties to any person or
legal entity other than the state,” 1944 N.Y. Laws Ch. 410 § 2(c), but is silent on the state’s authority to sell the
parcels i |n the event that the state regained title from the port authority.

Section 50 of the Public Lands Law reads:

The commissioner of general services may sell and convey at public or private sale the
right, title and interest of the state in and to any real property, acquired for canal
purposes, which the commissioner of transportation may determine to have been
abandoned for such purposes, or as to which a determination of abandonment shall have
been heretofore made pursuant to law. The commissioner of general services may sell
and convey such abandoned lands in the same manner and with the same discretion as he
may sell and convey unappropriated state land pursuant to [Public Lands Law § 33]. The
commissioner may sell such abandoned canal lands for not less than the appraised value
thereof to occupants of such abandoned canal lands or owners of adjacent land who have
used or improved such abandoned canal lands either under a permit issued pursuant to
section one hundred of the canal law or indjfaith without knowledge that such canal

lands were owned by the state; provided sugh appraised value shall be exclusive of

the value of the improvements made on the property by the purchaser.
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or owners of adjacent land who have used or improved such abandoned canal lands either under
a permit . . . or in good faith without knowledge thath canal lands were owned by the state.”

N.Y. Pub. Lands Law § 50. Hess argues that d&&s not meet these qualifications. Finally,

Hess argues that the consideratiaid by GIP was insufficient to satisfy § 50’s requirement that
abandoned canal lands be sold “for nesléhan the appraised value thereddl’

Under New York law, when a statas conveyed land by letters patent, the
validity of the conveyance must be presumedsstdhallenged by a party who can show that it
holds prior title to the property an a direct proceeding by the state all other cases, the patent
may not be questioned “where evidedeehorsthe patent is requisite to establish its invalidity.”
E.G. Blakslee Mfg. Co. v. G. Blakslee’s Sons Iron Works29 N.Y. 155, 160 (18913ee also
De Lancey v. Piepgrad38 N.Y. 26 (1893)L.ally v. New York Cent. & Hudson River R.K)7
N.Y.S. 868, 869 (2d Dep’t 1907) (private complainantist possess a title superior to that of his
adversary” to rely on extrinsic evidence to ctally attack pater(internal quotation marks
omitted));see also Boggs v. Merced Mining Cb4 Cal. 279, 362 (1859)[& patent] cannot be
attacked collaterally, even for fraud . . . . Hurse matters the right witerference rests only
with the government. Individuals can resis conclusiveness ofdlpatent only by showing
that it conflicts with prior rights \&ed in them.”) (cited approvingly iDooley v. Proctor &

Gamble Mfg. C9.143 N.Y.S. 650 (2d Dep’t 1913)ally, 107 N.Y.S. at 869)). As discussed

! Hess argues that this principle does not apply when a plaintiff “uses letters patent as a sword,” and

that Hess must be permitted to raise any objection to the letters patent in order to defend against GIP’s claims of
trespass and nuisance. Def.’s Mem. RéspicusMem. at 4-6, May 27, 2011, ECF No. 34. Hess's argument is
contradicted by the case law. For examplé&.@&. Blakslee Manufacturing Gahe plaintiff relied on a state-issued
patent in bringing an ejectment action against the defendant. 129 N.Y. at 156-57. The Newurbok Sapeals

held that the defendant’s claimed interest in the unakemwroperties it occupied was facially inferior to the

plaintiff's, and that the defendant could collaterally chagkethe patent relied on by the plaintiff only for facial
invalidity. Id. at 160 (“It is a conclusive answer to both afgb contentions that a patent from the state is not
assailable collaterally, unless void on its faces&e also Jackson ex dem. Mancius v. Laytordohns. 23 (N.Y.

Sup. Ct. 1813) (holding in an ejectment action that the validity of plaintiff $gpi@tent, which pre-dated
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below, Hess does not hold title to any portion ef plarcels. Accordingly, because it cannot rest
upon the strength of its own title ntay not collaterally attack GlPtgle unless the letters patent
are void on their fac®.Saunders v. New York Cent. & Hudson River R&4 N.Y. 75 (1894):
Dooley, 143 N.Y.S. at 653-54. This principleshbeen considered long “establishdfl,G.
Blakslee Mfg. C9.129 N.Y. at 160, and “well settled,ally, 107 N.YS. at 869, for over a
century, and has been clearly and cdasidy applied by the New York courtsLess clear is
whether the defects Hess allegesd, if established, render the lettpegent void on their face.
The alleged defects in the state’s ceyance of land by letters patent are not
facial if they can be proven onlyith resort to parol evidencelackson 10 Johns. at 26 (“It
would be against precedent, and of dangerousegomesices to titles, to permit letters patent
(which are solemn grants of record) to b@@ached collaterally by parol proof . . . Iglly,

107 N.YS. at 869 (challenge is not facial “whexgdence dehors the patestequired to show

defendant’s claim, could not be impeachgdparol evidence, but could only bellaterally attacked if the patent’s
invalidity appeared on its face).

8 Hess attempts to avoid this griple of New York law by means af collateral estoppel argument.
According to Hess, “Judge Glasser necessarily held trest fay assert GIP’s lack of good title in defense against
GIP’s claims, and that determination of an issue of lavinding as a matter of collateral estoppel.” Def.’'s Mem.
Resp AmicusMem. at 2-3. IrGIP I, GIP claimed to have obtained title from the Port Authority by means of a
quitclaim deed. Accordingly, Judge Glasser was not asked to determine whether and to what extenlcHess co
challenge the validity of letters patent issued by the state. Even if he had, | wouldassaniécbe bound by his
ruling on a purely legal matteSee Envtl. Defense v. EBA9 F.3d 193 (2d Cir. 2004) (“Where pure questions of
law — unmixed with any particular setfafcts — are presented to a courg ihterests of finality and judicial
economy may be outweighed by other substantive policies.” (quotiitgd States v. Alcan Aluminum Cqr90
F.2d 711, 719 (2d Cir. 1993) (brackets omitted)). In any event, | do not hold that Hess wizalleage the
validity of GIP’s title in its effort to defeat GIP’s trespass and nuisance claims, but only that it must do so within the
constraints set forth in New York law.

Marba Sea Bay Corp. v. Clinton Street Reality Ca2@2 N.Y. 292 (1936) is not to the contrary,
despite the heavy reliance Hess placed on it at oral argument and in its written subnmBestbes.'s Mem. Resp.
AmicusMem. at 4; Def.’s Reply Supp. Mot. Summaf2 n.2, Sept. 23, 2011, ECF No. 43.Marba, the Court of
Appeals found void an attempted conveyance by the statprigate party of eleven miles of foreshore, which
constituted the entire ocefont of Queens. The courtldghat the purported grant wakra vires as the state was
without power to grant underwater lands to private padieept for a public purposad such a large grant of
underwater lands was per se contrary to the public sttefiedhe mere fact that so much of the foreshore was
conveyed, which was apparent on the face ofdtters patent, rendered the transfer vdithrba, 272 N.Y. at 296.
The dissenting judge iMarba argued that the grant at issue “was not so extensive as to be invalid,” and was
therefore not void on its facdd. at 300 (O'Brien, J., dissenting). Howevke, did not contest that a state’s attempt
“to divest itself of all jurisdiction over vast areas of the foreshore” constitutes facial invaldlitgt 299. There is
no indication that the majority iMarba would have entertained a challenge to the letters patent if it had agreed with
the dissenting judge that they were facially valid.
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the invalidity thereof” (citinge.G. Blakslee Mfg. Cp129 N.Y. at 160)). To establish facial
invalidity, Hess must show that the officer wheeuted the patent did not have the authority to
make the grant “upon any state of fact8aunders144 N.Y. at 85. This is also the standard
applied by federal courts in assesding validity of federal land grantSee, e.gMoffat v.
United States112 U.S. 24, 30 (1884%t. Louis Smelting & Refining Co. v. Kermip4 U.S. 636,
640-41 (1881). Construing this standard, colage distinguished between executive officers’
jurisdiction to act and the regularior validity of their actions.The former may be inquired into
in a proceeding such as thighile the latter may notSee St. Louis Smelting04 U.S. at 646-
47; Whitehill v. Victorio Land & Cattle Cp139 P. 184, 185 (N.M. 1914). If all three of the
determinations that Hess challenges — conngrttie nature of theal, the nature of the
grantee, and the amount of consideration -watten the Commissioner’girisdiction, then they
may not serve as a basis for ihgtating the léters patent in this action. If, however, they are
prerequisites to the Commissionegisercise of jurisdiction, they ma“The test of jurisdiction is
whether or not the tribunal haswer to enter upon the inquinyot whether its conclusion in the
course of it is right or wrong.Whitehill, 139 P. at 186 (internal quotation marks omitted).
Hess may not question any factual finding the Commissioner was authorized to
make, or maintain that procedures were niphfially complied with. If that is all Hess’s
allegations amount to, any recitals te ttontrary in the letters patent “gmema facieevidence
of its regularity and of aopliance with the preliminary requisites of the statutedunders144
N.Y. at 84. As the New York Court of Appealsshexplained, “[t]he rule is firmly established
that the issuing of a patent the officers of a state, who V& authority to issue it, upon
compliance with certain conditions, is always praptive evidence of itself that the previous

proceedings have been regular, and that all tbecpbed preliminary steps have been taken.”
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De Lancey138 N.Y. at 42. On the other hand, theedefs jurisdictionalf lands purportedly
conveyed “never were public property, or had previoheen disposed of, or if [the legislature]
had made no provision for theilsaor had reserved them3t. Louis Smeltindl04 U.S. at 641;
see also Jackspi0 Johns. at 26 (no collateral challesga be made “unlesstters patent are
absolutely void on the face of them, or thsuing of them was wibut authority, or was
prohibited by statute”)Mix v. Tice 298 N.Y.S. 441 (N.Y. Sup. 1937) (grant may be impeached
collaterally where state had no titleconvey). It is therefore necessary to determine whether
Hess’s challenges to the 2004 Iedtpatent implicate the jurisdion of the Office of General
Services, in which case they may be considerdtidgourt, or constitute mere challenges to the
procedures or findings of thagency, in which case they cannot.
I Hess’s Claim that the Parcels Are Not Abandoned Canal Lands

The letters patent cite New York Publiands Law § 50 as éhstatutory authority
under which they were executed. That prawvisauthorizes the Qomissioner of General
Services to sell abandoned calaaids. Hess argues that fhercels are not abandoned canal
lands and that the Commissiorikerefore issued the lettgratent “without authority,Jackson
10 Johns. at 28 | agree with Hess thakither the legislatuneor the canal corporatioh

abandoned the parcels prior to their conveyan€so However, | also conclude that the

10 As | noted in my April 8, 2011 memorandum and order inviting the Attorney Genamatsis

brief, if the Commissioner was without authority to convey the parcels pursuant to Public Lands Law § 50, he may
have derived authority from another pigign of New York law, such as PlibLands Law § 33. However, because
| find that the transfer was valid under § 50, | need not determine whether it was authoenrethiey provision of
New York law. In any event, § 50 is the only provisiehied on by the Attorney General and GIP in arguing that
the conveyance was valid.
The New York state canal corporation (callegl thanal corporation”) is a subsidiary of the New
York state thruway authority. N.Y. Canal Law 8§ 2(21); N.Y. Pub. Auth. Law § 382(1). The canal corporation is
empowered to “operate, maintain, construct, reconsiraptpve, develop, finance, and promote the New York
State canal system.” N.Pub. Auth. Law § 382(1).
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Commissionesaidthe parcels were abandoned, and ihatdetermination within his
jurisdiction and is therefore not a propeibject of inquiry in this context.

Public Lands Law 8 50 authorizes then@nissioner of General Services to sell
all title and interest of the state in “any rpabperty, acquired for canal purposes, [1] which the
[canal corporatiorif may determine to have been abandoned for such purposes, or [2] as to
which a determination of abandonment shall haaentheretofore made uiant to law.” There
is no dispute that the parcels were acquireddmal purposes, and specifically for a barge canal
terminal. Section 50 of the New York Canal Law governs the abandonment of canal lands. It
confers authority upon the canakporation to abandon any portion of canal lands “which have
or may become no longer necessary or usefulpastaf the barge canal system, as an aid to
navigation thereon, or for barge canal termpaiposes.” N.Y. Canal Law § 50(1). The Canal
Law prescribes a method for abandonment, inolyidequirements of notice and an opportunity
for all interested parties to commenmd. 8 51. In addition to thegwocedural requirements, the
Canal Law contains a significelimitation on the canal corporati’s authority to abandon barge
canal terminals: “This authority. . shall not include the abandoent of a barge canal terminal
unless such terminal has been by a special dbedégislature previously determined to have
become no longer necessary or useful as a p#rediarge canal system, as an aid to navigation
thereon, or for barge canal terminal purposéd.”8 50(1). There is nodlication in the record
that the canal corporation abandonedghecels pursuant to Canal Law 88 50 and 51.

The Attorney General, in hamicussubmission, apparently concedes that the

parcels have not been abandoned by the canal cagmatit he contends that they fall into the

12 The December 15, 2004 findingBfact, which are referenced fine letters patent, contain an

explicit finding by the Commissioner of General Services that that the parcels had been ababdoriéd.
Findings at 1.
13 As discussed below, the statute refers tatimemissioner of transportatiogather than the canal

corporation. However, | conclude that this is due to an oversight by the 1992 New ¢isidtlee.
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second category of abandoned canal ladelstified in Public Lands Law 8§ 50¢., those “as to
which a determination of abandonment shall Haaen heretofore magheirsuant to law.” The
Attorney General argues that th@44 Act was sufficient to satisfiis second prong. | disagree.
The Attorney General reads the word “heretef’ which was present in 8§ 50 long before 1944,
out of the statu&® “Heretofore” has one of two possilsteeanings: prior to the date the statute
took effect, or prior to its aphation. | find the second readj implausible, as it would render
the word “heretofore” superfluous. N.Y. Sthaw § 231 (“In the construction of a statute,
meaning and effect should be given to all itelaage, if possible, and words are not to be
rejected as superfluous when ipiscticable to give to eachdestinct and sepate meaning.”);
see also id§ 93 (“Generally, a statute speaks . . ofathe time it took effect.”) The 1944 Act
clearly cannot have determined the parcetsmdbned prior to 1928. Accordingly, the 1944 Act
does not satisfy the second avetmabandonment identified Public Lands Law § 50. Based
on the record before me, the parcels were nabh@bned canal lands at tti@e of their transfer

to GIP.

However, that does not mean that lyncanclude that the Commissioner acted
ultra vireswhen he executed the letters patedssuming an actual determination of
abandonment is required by Public Lands &80, | conclude that it was within the
Commissioner’s jurisdiction tdecide whether such a determination had been made.
Accordingly, | may not look behind the paterfegial recitation, or behind the General
Commissioner’s explicit fadinding that the patent was issu@dcompliance with Public Lands

Law 8 50, to extrinsic evidence that {h&rcels were not in fact abandoned.

14 The relevant language was inserted into Public Lands Law § 50 in C@28pare1921 N.Y.
Laws Ch. 43Wwith 1928 N.Y. Laws Ch. 578, § 3.
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In contending otherwise, Hess argue<fiiect, that statutgrauthority to convey
canal lands does not vest irrt@ommission until the canal paration has in fact abandoned
those lands. The question is close. It hadeen clearly addressed by the New York courts,
but | am guided by opinions by the United St&epreme Court in cas presenting analogous
facts.

For example, in 1881, iBt. Louis Smelting & Refining Cahe Supreme Court
endorsed and relied on a holding in one of its prior cAdieser v. Crommelin59 U.S. 87
(1856), which concerned a statpr@viding that no land reserved to members of a particular
tribe should be sold by the Land Department urdessifically directedby the Secretary of the
Treasury. St. Louis Smeltindl04 U.S. at 646 (citinilinter, 59 U.S. at 88-89). When the
plaintiff in the case produced a patent issbpdhe Land Department for land reserved to the
tribe, the Court held that the patent itself yama facieproof that the Seetary of the Treasury
had made the requisite order: “Thae being that the patent is evidence that all previous steps
had been regularly taken to justify making of flaent; and one of the necessary previous steps
here being an order from the secretary to thester to offer the lantbr sale, . . . we are bound
to presume that the order was giveMinter, 59 U.S. at 89see alsdt. Louis Smeltingl04
U.S. at 646. I'Wright v. Roseberryl21 U.S. 488 (1887), the Sepne Court considered the
validity of a conveyance of certagwamp lands from California #n individual. The state had
received title to the swamp lands from the UshiBtates pursuant toderal statute, but the
commissioner of the land office had failed totifg the grant to thestate as required by the
statute. California’s effort toonvey title to the lands was calledo question on the theory that
California had not itself receiveile from the United StatesThe Court rejected the argument

that the commissioner’s failure rendered the gvaid, as the investiture of title depended upon
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the act of Congress, not ofetitcommissioner, and the commesser’s certification was only an
official recognition of the lands’ charactdd. at 519-21.

| find the Supreme Court’s reasoningfesive and in keeping with New York
precedent. With the passage of Public Lands Law § 50 and Canal Law § 50, the New York
legislature authorized the sale of all canal landls the exception of barge canal terminals that
had not been legislatively declaréw longer useful” as part of the barge canal system. It then
established certain proceduratjugrements that had to be saesfiby the canal corporation and
the CommissionerSeeN.Y. Canal Law 88 50, 51; N.Y. Pub. Lands Law 88 50, 33. Sale of any
canal lands, other than those legislatively epieah, was therefore within the Commissioner’s
statutory authority and wamt prohibited by statuteSee JacksqriO Johns. at 26. In these
circumstances, where the Commissioner has idstieds patent indicatg that he has complied
with all procedural requirements, Hess canrmtl the conveyance on the basis of extrinsic
evidence to the contrary.

il. Hess’s Claim that GIP Was Not &tcupant of the Parcels or an
Adjacent Land Owner

Section 50 of the Public Lands Law prdes that the Commissioner “may” sell
abandoned canal lands

in the same manner and with the same discretion as he may sell
and convey unappropriated state land. The commissioner may

15 Whitehill, 139 P. 184, at first seems to present authority to the contrary, but | find it

distinguishable from the present case Whitehill, the New Mexico Supreme Cddound that an executive

official’'s reservation of lands from entry by homesteaders deprived land officials of Congressionadgt grant

jurisdiction to recognize such entries and voided the commission’s grant of a homestead apgiicatici87.

The court found that, under the statutory scheme at issue, the president was authorized to set lands apart so that they
were no longer subject to disposition under the public land lédvat 186-87. The statutory scheme at issue in the
present case is different; it does not authorize the canaradign, or any other executive body, to insulate canal
properties from sale. It instead sets up procedurdabdadisposition of certain canal properties. The canal

corporation and Commissioner for General Services are required to follow those procedures and make certain
findings before selling any such properties, but all suopgaties are ultimately subject to disposition and are thus

within the Commissioner’s statutory jurisdiction to sell.
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sell such abandoned canal landsrfot less than the appraised

value thereof to occupants siich abandoned canal lands or

owners of adjacent land who have used or improved such

abandoned canal lands either under a permit issued pursuant to

section one hundred of the catek or in good faith without

knowledge that such canal lands were owned by the state . . . .
Public Lands Law 8§ 33 governs the sale ofpprapriated state lands and authorizes the
Commissioner to convey such larfds public auction or by sealddds.” Section 33 establishes
certain parameters for the saleunappropriated statand, including noticeequirements, and it
requires the Commissioner to set a minimum gliocehe sale, based on an appraisal, whether
the lands are sold at auctionfolowing solicitation of offers.

In my April 8, 2011 order invitinghe Attorney General to submit amicus
brief, | read § 50 of the Public Lands Lawatider the Commissioner an option: either to sell
abandoned canal land to the highest bidder, acuptdithe procedures set out in Public Lands
Law 8§ 33, or to sell the land to an occupanbwner of adjacent land for not less than its
appraised value. Hess, by contrast, reads thgtangs in the conjunctivdt assumes that the
Commissioner can sell abandoned canal lands tone but their ocpants or adjacent
landowners and must do so through the biddingaaration mechanisms laid out in 8§ 33. This
combination of requirements would be illodiciless’s interpretation also overlooks the
statute’s use of the word “may” and the atzseof any constrainingnguage indicating, for
instance, that the Commissiorean sell abandodecanal landsnly to their occupants.

Hess complains that GIP, at the timeéha conveyance, was not an occupant of
the parcels or an owner of adjacent land whousadl or improved the parcels. Under my initial
reading of the statute, that wdutot necessarily disqliilg GIP from receiving title. However,

even if Hess’s interpretation is correct, its géiBons regarding GIPsccupancy status do not

present a facial challenge to the letters pat&he New York Court of Appeals has made clear
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that this type of alleged shtooming relies on external evideand cannot sustain a claim of
facial invalidity. InNew York Cent. & Hudson River R.R. v. Aldridt@5 N.Y. 83 (1892), the
plaintiff railroad sought to rea@r possession of a strip of underardand from the defendant.
Id. at 85-86. The state had vedthe parties with overlapping interests in the disputed
properties, but the letters patent vesting titlthendefendant predatedte vesting title in the
plaintiff. 1d. at 91. To defeat the defendant’s appdyesuperior claim, the plaintiff cited the
statute pursuant to which the grants had lmeade, which provided for grants of underwater
lands to the owners of the adjacent uplards. The plaintiff argued tht the defendant was not
the owner of the upland adjong the disputed property and tbfare could not legally obtain a
grant of the lands under watdd. The court refused to considthe plaintiff's argument,
because it did not present a &athallenge to the patent, igh was not obviously voidld. It
wrote, “The simple claim that the patent o tthefendant is void because he was not the upland
proprietor (even if well foundgin fact), could not barged in this action.”ld.; see also E.G.
Blakslee Mfg. C9.129 N.Y. at 160 (“The patent of 188%ialid on its face and affirmatively
purports to have been executed to the ownereofiiand. Whether this wain fact, true cannot
be litigated in this action.”).

Hess’s challenge does not go to the Cossinner’s statutory authority to convey
titte under Public Lands Law 8 50, and it does not Iggtlan invalidity apparent on the face of
the patent “when read in the light of existiagy, or by reason of what the court must take
judicial notice of.” St. Louis Smeltindl04 U.S. at 644. Rather, itallenges the performance of
the Commission in exercising its duty to ascertartain facts before conveying the parcels.
The letters patent themselves “establisbfima facie the existence of the jurisdictional facts

authorizing a sale of the landsDe Lancey138 N.Y. at 41-42see also St. Louis Smeltjrip4
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U.S. at 645 (“[W]hen the authority [of the conasion] depends upon the existence of particular
facts . .. and it is the duty of the [commissiorterascertain whether the facts exist . . . its
determination is as conclusivetbie existence of the authorityagst any collateral attack, as is
its determination upon any other matter gndy admitted to its decision.”).

iii. Hess’s Claim that the Parcels VéeConveyed for Less than Their
Appraised Value

Finally, Hess objects that GIP tenderesuificient consideration for the parcels,
and that the procedural requirements of Pubdinds Law 8 33 were disregarded. The letters
patent state that they werenveyed pursuant to 850 oktRublic Lands Law and “in
consideration of the sum of @ollar ($1.00) and other good aveluable consideration paid
by [GIP].” The patent, “being regad and valid upon its face,” tfpresumptive evidence of itself
that the previous proceedings have been regaat that all the prescribed preliminary steps
have been taken.De Lancey138 N.Y. at 42see also Saunder$44 N.Y. at 84 (“[T]he recitals
in [the grant] argrima facieevidence of its regularity and of compliance with the preliminary
requisites of the statute.”). Hessnnot rebut this evidence with extrinsic evidence to show that
the proceedings were irregular. As executionraedrding of letters patent “can be lawfully
performed only after certain steps have b@a&en, that instrumenduly signed, countersigned,
and sealed, not merely operates to pass the titlés buthe nature of aafficial declaration by
that branch of the government to which theration of the public lands, under the law, is
intrusted [sic], that all the requirements preliampto its issue have been complied with. The
presumptions thus attending it are notroperebuttal in an action at law3t. Louis Smelting
104 U.S. at 640-4X%ee also Moffatl12 U.S. at 30 (“The presumption as to the regularity of the
proceedings which precede tlssue of a patent of the Unit&tates for land, is founded upon

the theory that every officer charged with swmmng any part of them, and acting under the
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obligation of his oath, will do his duty, and is indulged as a protection against collateral attacks
of third parties.”).

b. Hess’s Claim of Ownership

Hess seeks a declaration that it owns ti the portion of the parcels lying
beneath and to the east of the bulkhead.lids®n the doctrines of adverse possession and
practical location. In the altermag, Hess claims that it is entitléo exclusive use of that area
by virtue of the doctrine of easement by prescription.

Under New York law,

[a] person or entity is an “adverpessessor” of real property when

the person or entity occupies real property of another person or

entity with or without knowledgef the other’s superior ownership

rights, in a manner that would gitiee owner a cause of action for

ejectment. . . . An adverse possessor gains title to the occupied real

property upon the expiration of ts&atute of limitations for an

action to recover real property..,.provided that the occupancy . .

. has been adverse, under claim of right, open and notorious,

continuous, exclusive, and actual.
N.Y. Real Prop. Acts. Law 8 50%¢ge also Gallea v. Hess Realty Cofl5 N.Y.S.2d 683, 684
(4th Dep’t 1987) (“Over the years various ruleshwiespect to vesting ditle by adversity have
evolved. For the most part these rules hawe been codified in RPAPL article 5.3ff'd, 71
N.Y.2d 999 (1988). The referencettiatute of limitations is teyears. N.Y. Real Prop. Acts.
Law 8§ 501; N.Y. C.P.L.R. 8§ 212(a)A claim for an easement by prescription is similar to a
claim of adverse possession. “The enjoyment cdraasts lies in use rather than in possession,”
but like the occupancy necessamyestablish adverse possesstbe, use necessaty establish
an easement must be “adverse, open andioogyrcontinuous and uninterrupted for the

prescriptive period.”Di Leo v. Pecksto Holding Cor@04 N.Y. 505, 603 (1952%ee also City

of Tonawanda v. Ellicott Creek HomeownAss'n, Inc, 449 N.Y.S.2d 116, (4th Dep’'t 1982)
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(“The elements of an easement by prescripgi@nsimilar [to those for adverse possession]
although demonstration of excluy is not essential[.]”)appeal dismissed8 N.Y.2d 824
(1983).

The element of adverse use or occugatemands that Hess’s incursion “be
inconsistent with the rights of the recordrea” before it can succeed on its adverse possession
or prescription claimsRusy-Bohm Post No. 411, American Legion, Inc. v. Islip Enterprises,
Inc., 170 N.Y.S.2d 23, 24 (2d Dep’'t 1958ff'd, 5 N.Y.2d 856 (1958)As discussed below,
Hess’s use of the area to which it now claims titie \&lid exercise of its riparian rights. GIP
holds title to the underwater lands, as did the Rothority before it, sulgct to Hess’s rights as
an owner of uplands bordering on the Henry&tBasin. Because GIP and its predecessors
could not complain of Hess’s use, it lacks the hestilaracter necessary to give rise to a claim
of adverse possession or prescriptive easengae.Brand v. Pringe&5 N.Y.2d 634, 636 (1974)
(“[T]here must be possession in fact of a tyipat would give the owner a cause of action in
ejectment against the occupierahghout the prescriptive period.WMerriam v. 352 West 42nd
St. Corp, 221 N.Y.S.2d 82, 85 (1st Dep’'t 1961) (to ceeah easement, a use “must be wrongful
in the sense of being actidsa at law for a wrong done”).

Moreover, land that cannot be alienabgdts titleholder cannot be adversely
possessedCity of New York v. Wilson & CA278 N.Y. 86, 97 (1938) (“When property of the
State or city is inalienable, title cannotdiatained by adverse possessio. . ‘[T]he whole
theory of prescription depends upasupposed grant. No such grant can be presumed where a
grant would be unlawful orontrary to law.” (quotingBurbank v. Fay65 N.Y. 57, 66 (1875))).

Between 1911 and passage of the 1944 Act, an dlakdégislature forbade alienation of the
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parcelst® 1911 N.Y. Laws Ch. 746, § 14. After passage of the 1944 Act, and as long as the Port
Authority held title to the parcels, they cdulot be conveyed tomivate party. 1944 N.Y.

Laws Ch. 410, 8 2(ckee also GIP,12003 WL 22076651 (finding traresfto private party in

violation of 1944 Act void). At least until the RAuthority deeded the property back to the

state in 2004, title to the parcelsuld not be granted by their titholder to a private party such

as Hess, and accordingly, Hess could not acquire such possession adversely. The ten-year
statutory period could not hategun to run prior to 2004¢ee Hinkley v. Stat234 N.Y. 309,

315-16 (1922) (“No time, for instance, can run agathe state as to preqpy which it could not

grant to private individuals, such as. canal property . . . .” (citinQonahue v. Stajd12 N.Y.

145 (1889))), and thus cannot be satidfiewer than ten years after 2004.

Hess’s claim of practical location isfdated for the same reason. Under the
doctrine of practical location, “a practical ldicen of a boundary line and an acquiescence
therein for more than the stiéry period is conclusive dfie location of the boundary although
such line may not in fact be the true line acewydo the calls of the deeds of the adjoining
owners.” Hazen v. HazerB09 N.Y.S.2d 659, 661 (3d Dep’t 2006) (quotkigher v. MacVean
226 N.Y.S.2d 951, 952 (3d Dep’'t 1966)) (braclkaaid ellipses omitted). Hess argues that the
Port Authority’s decades-long tolerance of the bulkhead constituted acquiescence in adjusting
the boundary lines between its property and Heextenform with the practical barrier created
by the bulkhead. Under the 1944 Act, howeverRbg Authority could nbcede any portion of
the parcels to Hess, and it was therefore witpower to acquiesce in ldg’'s apparent claim of
ownership to all lands lying between the 187%bead line and the western edge of Hess’s

bulkhead.

Hess does not allege that it or its predecessmd the area to which it now claims title prior to
1911.
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In any event, Hess’s claim of practicat&iion was raised before Judge Glasser in
GIP | and was rejectedGIP I, 2003 WL 22076651, at *8-9. JudgeaG&ser held that “[i]n order
for the practical boundary to be adoptedthere must be some action by both landownéds,”
at *8 (citingHadix v. Schelzeb88 N.Y.S.2d 337 (2d Dep’'t 1992)entworth v. Braun79
N.Y.S. 489, 491 (1st Dep’t 1903)ff'd 175 N.Y. 515 (1903)yan Dusen v. Lomonac@a04
N.Y.S.2d 778, 782-83 (N.Y. Sup. Ct. 1959)), ands$iailed to show angctivity taken by the
Port Authority, “other than remaining silent,"athdemonstrated adoption of the boundary line as
demarcated by the bulkhead, at *9. Hess’s claim of pracl location is therefore barred by
res judicatd, and, in any event, | agree with Judge Glasser’s reasoSieg also HazeB09
N.Y.S.2d at 698 (finding case a “textbook exasimf practical locabn, where neighboring
property owners jointly eréed and maintained fencéjpbert v. ShauB79 N.Y.S.2d 240, 241
(3d Dep’'t 2009) (“[T]o be effectual, the acquiesoemust be an act of the parties, either express
or implied; and it must be mutual, so that bpémties are equally af€ted by it and it must be
definitely and equally known, undstood and settled.” (internguotation marks and alterations
omitted)). Accordingly, Hess’saim of practical location, likés claims of adverse possession
and prescriptive easement, fail as a matter of law.

2. Hess’s Riparian Rights

Hess argues that as an owner of upldrmdering on the Henry Street Basin, it
has riparian rights that vestiincertain rights of use and accesshwespect to the basin and its
floor. Hess asserts that maintenance of thkhaald, fence and pipingeawithin its riparian

rights. GIP disagrees. It camtds that Hess does not own land directly adjacent to the water,

1 GIP has not argued that res judicata applies ss'de&laim of practical kmation, but “res judicata

is a waivable defense that a court is nonetheless free tesuaspontd Walters v. Indus.& Commercial Bank of
China, Ltd, 651 F.3d 280, 293 (2d Cir. 2011). Hess itself, in its memorandum in support of its motion,edrew th
court’s attention to Judge Glasser's prior disposition aflten. Def.’s Mem. Supp. Mot. Summ. J. at 22 (citing
GIP I, 2003 WL 22076651, at *9).
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and that it therefore possesses patian rights with respect the basin. GIP argues that it
owns a five-foot strip of land, including the buéldd, between the basin and the edge of Hess’s
property. At oral argument, GIP argued that Hessdf filled in this land to build the bulkhead
and, by doing so, landlocked its owroperty and stripped itself afl riparian rights to treat the
five-foot strip as foreshore.

GIP’s theory is defeated by the halgiof the New York Court of Appeals in
Tiffany v. Town of Oyster Ba234 N.Y.15 (1922). Iiiffany, the owner of uplands filled in the
foreshore bordering his propertid. at 19. The Town of Oyst Bay was subsequently
determined to be the foreshore’s ownkt. at 18-19. The Court of Agals held that “the filled-
in land retains its character asdaunder water and the plaintiéfs owner of the adjacent upland,
has the same rights and no greater rights iraanoss the same as if filing had been done, or
as if the filling had been done lawfully by the tgvamd that plaintiff's rigks as a riparian owner
continue and he has not become an inland owner to the extent of thifitt 21-22see also
City of New York v. Third Ave. Ry. CB94 N.Y. 238, 241 (1945) (“[T]he railway company, as
riparian owner, possesses, as incident to itsitfeg¢o the lands above dith water mark, rights to
the use of the filled-in lands to which the City has titleCity of New York v. Wilson & Ca278
N.Y. at 97 (“Land originally undewater is treated as land underteraeven after it is filled.”)

Second, GIP argues that even if Hessligparian owner, maintenance of the
bulkhead, piping and fence do not constitute a reasonable exercise of riparian rights, which have
been defined as “the right of access to navigable water, and the right to make this access a
practical reality by building a pier, or wharfing ouflTown of Oyster Bay v. Commander Oil
Corp., 96 N.Y.2d 566, 571 (2001) (internal quotatroarks omitted). GIP argues that the

bulkhead precludes Hess from accessing the water because it acts as a barrier between Hess’s
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property and the basin. In addition, GIP argues that the fexkcgiging constitute a per se
unauthorized encroachment into the basitabse they prevent GIP from accessing certain
portions of the parcels. Gi®arguments are incompatibléhvNew York’s common law of
riparian rights.

GIP reads the term “access” too narrowly, construing it to mean only physical
passage directly between the uplamand the water. The rightt access guaranteed to uplands
owners is significantly broad€icomprehend[ing] the reasonable, safe and convenient use of the
foreshore for navigation, fishing and such otherposes as commonbglong to the riparian
owner, exercised in a reasonable mann&onivn of Hempstead v. Oceanside Yacht Harbor, Inc.
328 N.Y.S.2d 894, 896 (2d Dep’'t 1973jf'd, 32 N.Y.2d 859 (1973). Two paramount purposes
belonging to riparian owners anavigation and commerce. Thight of access has been read to
exclude use of the foreshore for commerpiaiposes entirely divorced from navigatiseg,

e.g, In re Neptune Ave., City of New Yp8N.Y.S.2d 825, 826 (2d Dep’t 1938) (maintenance
and operation of a restamtanot within upland owner’s riparian rightgf'd, 280 N.Y. 604
(1939) (per curiam)People v. Steeplechase Park (1.8 N.Y. 459 (1916) (maintenance of
fences, pavilions and other amusement park strestdoes not constituéereasonable exercise
of riparian rights), but where commerce is inténied with navigation, “[the policy of the State
... has been directed toward encouraging thegigevelopment of wateoints, subject only to
the condition that the udm reasonable and not tlgtive of navigation,Oceanside Yachat
898.

Hess’s commercial use of the BrogkkITerminal depends on access to the
neighboring waterway. Uncontrated evidence establishes tliatee oil tanks sit on Hess’s

waterfront property where they can accept del@geof oil from vessels that dock nearby and
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transfer the oil into trucks faverland delivery. It is also urgputed that the bulkhead, fence
and piping were constructed taiitate Hess’s commercial use of its waterfront property. The
bulkhead was built to prevent erosion of the ugtaalong the eastern bank of the basin and to
ensure that the oil tanks do notlapse into the water. The pig is used to transport oil from
the finger pier to the tanks, and the fence was taugecure the facilityith the approval of the
Department of Homeland Security. In lighttbése uncontested facGlP’s position that the
structures do not enhance Hesgsess to navigation cannot bstained as a matter of law.
Hess has, in other words,

made [its] right of access practicdt.is a general rule that when

the use of a thing is granted, everything is granted by which the

grantee may enjoy such use. .[T]he riparian owner’s right of

access to the navigable waterdront of his upland comprehends,

necessarily and justly, whatevemeeded for the complete and

innocent enjoyment of that right.

Town of Brookhaven v. Smith88 N.Y. 74, 87 (1907). Hess is acting on its rights to use the
foreshore both to construct a pier and to pesbstransport goods tnd from the pier “with
reasonable safety and conveniencBdunders144 N.Y. at 88see also City of New York v.
Third Ave. Ry. C0294 N.Y. at 243 (recognizing riparian owner’s “right to transport
merchandise to and fro between theigable water and their lands”).

However, Hess, as a riparian owner,slnet have an unlimited right to make use
of the foreshore to improve its access. pgarian owner cannot expand its access “in a manner
that would seriously impair thenderwater land owner’s rightsCommander Oil Corp96
N.Y. 2d at 573see also Hedges v. West Shore RLBO N.Y. 150, 157 (1896) (“The owner of
the uplands cannot exercise hisesasnt or right of access to the channel in such a way as to

prevent other parties, to whom the sovereigngnasted the bed of thevar or some portion of

it, from using their own property in a reasbleaway.”). If Hess’s use of the foreshore
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threatened to impair or destroy GIP’s abilibyuse its underwaterrds, the court would be

called upon to balance the partiegerests and ensure that neitimnad “an unfettered veto over
reasonable land uses necessatyé¢oother’'s acknowledged rightsCommander Oil Corp 96
N.Y.2d at 572. But GIP has made no showing teds has impaired its ability to use its land in
a reasonable way. GIP argues that it is “loathextrcise its rights to n¢ its property” because

of the presence of the fence and piping on top of the bulkhead, PIl.’s Reply Mem. Supp. Mot.
Summ. J. at 9-10, Sept. 12, 2011, ECF No. 42itlnats not identified a single concrete use it
wishes to make of the parcels which is thedrby the presence of Hess’s bulkhead. In a basin
approximately 200 feet wide, the bulkhead lies leetavone inch and six feet west of the eastern
boundary. Itis undisputed that GIP has ttefed access to the west pier and western
foreshore of the Henry Street Basin, and thatstriia made extensive use of either. There is no
evidence in the record that would allow a reastn&ixtfinder to conclude that the bulkhead,
fence and piping hinder GIP from making r@aable use of its underwater property.

The only concrete injury GIP complains of is its inability to physically access
those portions of its propertyahlie behind Hess'’s fence. GIP does not allege that it has any
reasonable need of access, but merely asserts that the fence “blocks GIP from its property and
therefore, is unreasonable in charactérPl.’s Mem. Supp. Mot. Summ. J. at 4, July 14, 2011,
ECF No. 37-1.This argument fails to acknowledge tkdP does not have an absolute right to
the underwater lands it received from the statéolds its title subject to the rights of riparian
owners, including HessSee Steeplechase Park G218 N.Y. at 479-80 (“Where the state has
conveyed lands without restrictiomending to grant a fee therdir beneficial enjoyment, the

title of the grantee except as agaithe rights of riparian or littotawners, is absolute . . . .”).

18 At oral argument, GIP’s counsel stated that GIP’s principal simply does not like “stuff’ on his

property and seeks the satisfaction of looking at unencumbered property and knowing thet it is hi
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GIP’s objection to the bulkhead, fence and migpamount to an attempt to exercise “an
unfettered veto over reasonable land uses sapeto [Hess’s] acknowledged rights.”
Commander Oil Corp96 N.Y.2d at 572.
C. The Parties’ Claims for Declaratory Relief

Both parties have moved for summary judgment on their own and on each other’s
claims for declaratory relief. GIP seeks declaret that the bulkhead lies within the parcels,
that GIP holds title to the parcels, that GI® éntitled to sole, exclive and unfettered use of
and access to the Bulkhead,” that GIP may caosh series of pile clusters alongside the
bulkhead and construct catwalks attaching theqgbilsters to the bulldad, and that Hess has no
claims to ownership or use of the bulkhead. Hesks declarations that GIP lacks title to the
parcels, that GIP is not entitled to use of or asteshe bulkhead, that Hess owns title to those
portions of the parcels lying beatth and to the east of the budldd, and that Hess is entitled to
exclusive use and maintenance of those @astof the parcels and of the bulkhead.

1. The Legal Standard for Declaratory Judgment

The Declaratory Judgment Act authorizdederal district cart, in a case of
“actual controversy,” to “declare the rights andestlegal relations of any interested party
seeking such declaration, whether or not furthiéefres or could be sought.” 28 U.S.C. § 2201.
A federal court has no jurisdioth over a claim for declaratojydgment in the absence of “an
actual controversy in theonstitutional sense.Muller v. Olin Mathieson Chem. Corpl04 F.2d
501, 504 (2d Cir. 1968). Accordingly, the controversy with respect to which a declaration is
sought must be “definite and concrete . . . diiimg of specific relief through a decree of a
conclusive character, as distinguished flaamopinion advising what the law would be upon a

hypothetical set of facts.Aetna Life Ins. Co. of Hartford, Conn. v. Hawqr8®0 U.S. 227, 240-
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41 (1937);see also Muller404 F.2d at 504 (distinguishing between “definite, concrete, and
substantial controversies which are justicalaind hypothetical, abstract, or academic ones
which are not justiciable”). Where a plafhtisks a court for a declaration bearing on a
controversy that is conjectural otherwise lacking “immediacynd reality,” the court is without
jurisdiction to grant it. Maryland Cas. Co. v. Pacific Coal & Oil G312 U.S. 270, 273 (1941)
(“[T]he question in each case is whether the fatteged, under all the circumstances, show that
there is a substantial controwerbetween parties having advelsgal interests, of sufficient
immediacy and reality to warrant tresuance of a declaratory judgment.”).

Even where jurisdiction exists, “[a] distticourt has broad discretion to decide
whether to render a declaratory judgmer®tion Pictures Corp. v. Showtime Networks, Inc. (In
re Orion Pictures Corp,)4 F.3d 1095, 1100 (2d Cir. 1993ge also Wilton v. Seven Falls Co.
515 U.S. 277, 286-87 (1995) (discussing the “unige substantial discretion” bestowed on
district courts by the Declaragpdudgment Act). “In the desatory judgment context, the
normal principle that federal cdarshould adjudicate claims within their jurisdiction yields to
considerations of practicality amdse judicial adhinistration.” Wilton, 515 U.S. at 288. In
general, the propriety of griang declaratory relieflepends upon “a circumspect set of fithess
informed by the teachings and experience concethimfunctions and extenf judicial power.”
Id. at 287 (quotindPublic Serv. Comm’n of Utah v. Wycoff C&14 U.S. 237, 243 (1952)). The
Second Circuit has provided guidance as to holstaict court should estcise its discretion.
According to the Second Circuit, a district costould render a declaratory judgment if either
“the judgment will serve a useful purpose in cldnf and settling the legal relations in issue,

[or] . . . will terminate and afford relief frothhe uncertainty, insecurity, and controversy giving
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rise to the proceeding.Broadview Chem. Corp. v. Loctite Corgl7 F.2d 998, 1001 (2d Cir.
1970) (quotation omittedgert. denied397 U.S. 1064 (1970).
2. Location of the Bulkhead

GIP seeks a declaration that the offendntkhead lies within the parcels. GIP
sought the same declarationGiP |. Judge Glasser issued tieguested declaration after
finding that GIP was entitled to it as a matter of lé&dee GIP 12003 WL 22076651, at *7
(“[T]he Bulkhead is . . . declared to be withthe property.”). GIP’s second claim for an
identical declaration is barred Hye doctrine of res judicata.

The general rule aks judicata applies to repetitious suits

involving the same cause of actioii.rests upon considerations of

economy of judicial timerad public policy favoring the

establishment of certainty in legal relations. The rule provides that

when a court of competentrjsdiction has entered a final

judgment on the merits of a cause of action . . . [t]he judgment puts

an end to the cause of action, which cannot again be brought into

litigation between the partiegpon any ground whatever, absent

fraud or some other factor invalidating the judgment.
Comm’r v. SunnerB33 U.S. 591, 597 (1948). While fesdlicata typically applies to bar
relitigation of a claim asserted by the non-piéug party, | see no reason why GIP should be
permitted to waste judicial resources in an efforbobtain the same relief twice. In addition,
because the issue of the bulkhead’s locatioraltaady been settled, a declaration would not
serve to clarify the parties’ legions or provide religfrom any uncertainty. Accordingly, Hess’s
motion for summary judgment isagrted with respect to GIP’saiin for a declaration that the
bulkhead lies within the parcels.

3. Ownership of the Parcels

The parties’ dispute over agrship of the parcels pex#ts a justiciable question.

All events bearing on GIP’s clai of title and Hess’s claim afdverse possession have taken
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place and have given rise to a real controversydxn the parties. Furthermore, as is made
clear by the discussion of GIP’s trespass andamae claims above, determining the parcel's
ownership serves a useful purpas clarifying the legal relains between GIP and Hess with
respect to the bulkhead and will terminate ceraipects of the uncertainty that gave rise to
GIP’s claims. Accordingly, and for the reasons set out above in section B.1 of this memorandum
and order, GIP’s motion for summary judgment @rged insofar as it seeks a declaration that it
holds title to the parcels as a matter of fwHess’s motion for summary judgment to dismiss
that claim is denied. GIP’s motion forramary judgment to dismiss Hess'’s claim for a
declaration that GIP lacks title to the parcelgrsnted. Hess’s motion for summary judgment is
denied with respect to its recgidor a declaration of its anclaim of ownership, and GIP’s
motion for summary judgment digssing that claim is granted.
4. Use of the Bulkhead

GIP seeks a declaration that it may congtauseries of pile alsters alongside the
bulkhead and construct catwalks attaching theqpilsters to the bulldad. GIP has presented
no evidence that it has concrete plans to gagaany such consiction, and its counsel
conceded at oral argument tltadid not. GIP therefore asksetltourt to determine what the
legal rights and obligations tfie parties would be in the faokcontingencies that, given the
evidence, are not likely to occui.he court is withoujurisdiction to issue declaration touching

upon this hypothetical situatiorBee Associated Indem. v. Fairchild Ind@&1 F.2d 32, 35 (2d

19 GIP asks for a declaration that it owns the parcels “including the Bulkhead.” GIP is entitled to the

declaration that it owns the parcels as well as the underamdeilled-in lands on which the bulkhead sits. GIP has
presented no evidence that it owns the structures that Hess has constructed on that land, ircfadgegahd
piping. Accordingly, GIP’s claim foa declaration that it owns the entirety of the bulkhead itself is denied.
Correspondingly, Hess’s counterclaims granted insofar as they seek a destlan that Hess owns the structures it
built and maintains on the foreshore and filled-in ldmaiglering the western side of the Brooklyn Terminal.
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Cir. 1992) (when parties ask the court to res@\hypothetical conflicthe court “should focus
on the practical likelihood that the contingencies will occur”).

Even if | did have jurisdiction to issulee declaration GIP seeks regarding pile
clusters and catwalks, | woutibt. As discussed above, weighithe rights of an underwater
lands owner like GIP against those of an nogkowner like Hess reges a fact-intensive
inquiry into the conflicting usesach party wishes to make of the foreshore, as well as
reasonable alternatives each party might ad8pe Commander Oil Cor®@6 N.Y.2d 566
(calling for a balancing of ripaah and underwater lands ownargerests and remanding in part
because alternatives fiparian owners’ disputed uses weia considered). Accordingly, GIP’s
reasons for wanting to constryste clusters and catwalks woub@ relevant. If, for instance,
GIP wanted to dock boats alongside the bulkh#ezlreasonableness of GIP’s plans would
depend on such factors as the availability afcgpat its other docks along the basin and the
feasibility of constructing a dodk another location. The analysvould be different if GIP
argued that the bulkhead was not structurallyndcand it wished to build pilings as additional
insurance that the oil tanks would not tumbl® ithe basin. Similayl the reasonableness of
GIP’s plans would depend on the design of tiiags and catwalksrad the degree to which
such structures would interfength Hess’s commercial operations at the Brooklyn Terminal. In
light of so many variables, angdaration in the absitaregarding GIP’s ght to build pilings
and catwalks could not settle tlegial relations between the parties or terminate any uncertainty.
Therefore, with respect to GIP’s claim forecthration that it may build pile clusters and
catwalks, GIP’s motion for summary judgméntienied and Hess’s motion for summary

judgment is granted. The claim is accordingly dismissed.
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GIP also asks for a declaration that iergitled to sole, exclusive and unfettered
use of and access to the bulkhead, and thes Has no claim to ownership or use of the
bulkhead. Insofar as GIP seeks this declaration iegpect to the partiesurrent uses and plans
regarding the basin, | have juristion to decide the claim on iteerits, and, as discussed above,
Hess’s use and maintenance of the bulkheadtisnarts riparian rights as a matter of law.
Accordingly, no reasonable factfinder coulddiGIP entitled to the declaration it seeks
pertaining to current conditions the basin. Of course, conditis in the basin may change.

Hess may cease to use the bulkhead, fenceipmd) in connection with commerce dependent
on navigation, in which case its maintenance eftithlkhead might exceets riparian rights.
However, these are matters of conjecture abouthwihcan only speculate. To the extent that
GIP’s clam for a declaration regarding Hess’s afsthe bulkhead turns agvents that may never
come to pass, | am without jurisdiction tagt it. GIP’s claim for declaratory judgment
regarding its and Hess'’s rights to use blulkhead is accordingly dismissed.

| also dismiss Hess’s claim for a declasatihat GIP is not entitled to use of or
access to the bulkhead, and that Hess is exhtitl exclusive use and maintenance of the
bulkhead and the area of the ga&s lying under and to the ea$tthe bulkhead. Given current
conditions, Hess'’s maintenance of the bulkheadasonable, and GIP may not interfere with the
bulkhead, fence or piping. However, this doesmean that Hess'’s right to access the bulkhead
is exclusive. Hess’s proposddclaration that GIP simply cannage a portion of the foreshore
would controvert the principles of New Yorlparian rights law, whit hold that no party may
exercise “an unfettered veto over reasonalrd leéses necessary to the other’'s acknowledged
rights.” Commander Oil Corp96 N.Y.2d at 572. In the future, should Hess’s exclusive use of

the bulkhead unreasonably interfere with a use@Rtactually plans to make of its underwater
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property, GIP may be entitled to access the bulklasagell. Once again, this issue is purely
hypothetical and is not one with whitkban engage on the current record.
D. Hess’s Claim for Injunctive Relief

Hess also seeks a permanent injuncti@v@nting GIP from (a) attempting to
eject Hess from the bulkhead; (b) interfering or attempting to interfere with Hess’s possession
and occupancy of the bulkhead; or (c) usirgltblkhead for any purpose whatsoever without
Hess'’s prior permission. | dismiss Hess'’s claimad@ermanent injunction for many of the same
reasons for which | dismissed its claim for demdary relief. Under New York riparian rights
law, Hess is not entitled to a perpetual guaratitaeGIP may never interfere with its use of the
bulkhead and the foreshore on which it sltsaddition, as Hess k&mphasized throughout
these proceedings, there is no evidence in tt@dehat GIP plans to use the bulkhead or
interfere with Hess’s use. Accordingly, no reasaer factfinder could conclude that Hess will
suffer irreparable harm if the injunction is not grant&eée Roach v. Morsé40 F.3d 53, 56
(“To obtain a permanent injunofi, a plaintiff must succeed oretmerits and ‘show the absence
of an adequate remedy at law and irreparable harm if the refief granted.” (quotingN.Y.
State Nat'| Org. for Women v. Terr§86 F.2d 1339, 1362 (2d Cir. 1989)).

CONCLUSION

For the reasons stated above, bothigsirtnotions for summary judgment are
granted in part and denied in part. SpecificaBIP’s claims for tresgs and private nuisance
are dismissed, as are its claimsdeclarations that the bulkhead lies within the parcels, that GIP
is entitled to “sole, exclusive and unfettered use of and access to the Bulkhead,” that GIP is
entitled to construct a catwalk and related pilesters on the bulkhead, and that Hess has no

claim to the ownership or use of the bulkhe&lP’s claim for a declaration that it owns the
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parcels is granted. Hess'’s counterclaims amidised, except to the extent that it seeks a
declaration that it owns the structures thauilt and maintains, excluding the land on which
those structures sit. Finally, Hess’s motiongartial summary judgment on the proper measure
of damages is denied as moot in light of theardssal of GIP’s trespass and nuisance claims. As

no claims or counterclaims remain pending, thelQkerespectfully direed to close the case.

So ordered.

John Gleeson, U.S.D.J.

Dated: January 31, 2012
Brooklyn, New York
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