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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
STEPHANIE MURRAY, :

Plaintiff,

: OPINION AND ORDER
-against : 10-cv-05523 (DLI)

MICHAEL J. ASTRUE, :
COMMISSIONEROF SOCIAL SECURITY, :

Defendant. :
__________________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Plaintiff Stephanie K. Murray filed applications fsupplemental security inconsnd
disability insurance benefits under the Social Security thet“(Act”) on November 6, 2007 and
August 22, 2008, respectively, alleging a disability that began on JaBLaB007. Plaintiffs
application was denied, and on reconsideration, Plaintiff appgamede and testified at a
hearing held before Administrative Law Juddazel C. Straus§'ALJ”) on October 27, 2009.
By a decision dated March 8, 2010, the ALJ codet that Riintiff was not disabled within the
meaning of the Act. On October 7, 2010, the AlLdecision became the Commissioadmal
decision when the Appeals Council denidaiiff’s request for review.

Plaintiff filed the instant appeal seekipglicial review of the denial of benefits, pursuant
to 42 U.S.C. § 405(g).The Commissionemovedfor judgment on the pleadings, pursuant to
Fed. R. Civ. P. 12(c), seeking affirmation of the denial of benefgseComm’r Mot.for J. on
the PleadingsDkt. Entry 11.) Plaintiff crossmovedfor judgment on the pleadings, seeking
reversal of the Commissionerdecision and remandRlaintiff contends that the ALJ(i) failed

to weighthe medical opinions of recoahddevelop the recor@roperly (ii) failed to evaluate
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Plaintiff's credibility properly, and(iii) relied upon flawed vodenal expert testimony(SeePl.
Mot. for J. on the PleadingBkt. Entry 13.)

For the reasons set forth more fully below, the Commissisnerotion is denied,
Plaintiff’s motionis grantedand the matter is remanded for further administrative proceedings
consistent with this opinion.

BACKGROUND
A. Non-medical and Testimonial Evidence

On October 27, 200K aintiff, appearingpro se testifiedat a hearing concerninlger
disability claim (R. 3272.)' Born on November 23, 1969, Plaintiff worked as an Assistant
Manager at an Exxon Mobil gas statidiut stoppd working in January 2007 due &xuptured
hernia and depressior(ld. 36, 41-42.) Plaintiff testified thatshe could no longer wortlue to
multiple sclerosis (*“MS”) and also suffered from depression, memory loss, gran and
numbness$n her feet, back, hands, fingers, neckl #éft leg. (I1d. 49, 67, 69. She alsaeported
difficulties with wadking, sitting, lying down, and sleeping, noting that she paces when she
cannot sleep (ld. 49, 53-54.)

Plaintiff further reported that she had been experiencing seizures, butetmssd while
she was on Avonex, which was prescribed to slow dihe@nsymptoms oMS. (ld. 53-54.) A
visiting nurse and social worker cameRfaintiff's home during August and September 2009 to
teach her how to sefdminister the Avonex injections, and to help ¢healemotionally withthe
MS diagnosis. (Id. at 52-53) Plaintiff testified that she continues to experience seizure
symptoms such as tremors, dizziness, and poor balance, and thedsspeescribed use of a

canein October 20090 help with her balance and e&sek pain. Id. 53, 62.)

1 “R” citations are to the correspondingly numbered pages in the certified adatiestecord,
which was filed asrdry 16on the docket.



Plaintiff further testified that she currently sees a psychiatrist at the New Horizon
Counseling Center, but prior to the diagnosis ofM&rin 2008, she hatleen attending weekly
counseling sessions since 2002 at the St.’3oBpiscopal Community Mental Heal@enter
(Id. 55-56.) She also testified that she had been seesgologistDr. David Steineffor MS
since her diagnosisn December 2008, but she has not seen him, nor has she seen any other
neurologist, since July 16, 2008 cause sha awaiting aMedicaidcard. (Id. 82.) Plaintiff also
testified that hercurrentgeneral practitioner is Dr. Detweiler at South Shore Family Medical
Associates.(ld. 50-51.)

Plaintiff and hertwo daughters lived witiPlaintiff's motherin 2007 and 2008, during
which time Plaintiffdid somesimplefood preparation, changed her babgiapersprepared her
bottles, andifted the toddlerup when she wighed around seventeen poundgd. 61, 71)
Plaintiff currentlylives in her own apartment, and hrentytwo yearold daughterdoes the
meal preparatioand cleaning, andccompanie®laintiff to thegrocery store wheRlaintiff goes
food shopping (Id. 64-65.) Plaintiff noted that shéeeds and dresses herself, and cares for her
own personal needsnd groomingbut sheis afraid to shower because of her lack of balance
(Id. 62, 66.) She noted that she has slipped in the bathroom when getting out of the bathtub, and
that shelacks coordination. Ifd. 62-63.) Plaintiff testified that on a typicalay, sheinteracts
with her three yeaold daughterand sometimesakesher to the parkup the block from their
apartmentwith her older daughtes help (Id. 54.) She also testifiethat she watches television
andtravelsby car serviceo visit her mohier. (Id. 65.) Plaintiff statedthat she stopped driving in
2008 when she lost her vision in her left eye, atthough her vision has returned, she no longer

drivesbecausehe does not own a vehicldd.(40-41.)



Plaintiff reported an inability tavalk for more than a half a block without stopping due to
lack of balance and coordinaticas well as back and leg paifid. 67-69.) She also stated that
she could not stand for more than one or two minutes without leaning on somethsitgfor
longer than thirty to forty minutes without standing up due to back pain and stiffnetisglindg
in herlegs. (Id.) Plaintiff also reportedtingling and numbness in her fingers resulting in
difficulties with reaching overheadnd graspingmall items in ler fingers (Id. 69-7Q) She
reported an inability to lift more than five or six pounds, and stated that simplynd@ gallon
of milk is difficult. (Id. 71.)

Plaintiff currently takes medication foMS, seizures, joint pain, depression, and
constipation and takes vitamin B12(ld. 51-54 5859). She also performs daily exercises to
improve her balance and mobilityld(53.)

B. Medical Evidence

1. Medical Evidence Prior to Alleged Onset Date of January 31, 2007

On April 28, 2003Plaintiff’s laboratory results at St. JdolsrEpscopal Hospital revealed
that shehad low blood levels of Dilantin (indicative of a seizure disorddh)l. 421.) Notes
from an October 200%JItrasourd Reportindicatedthat Plaintiff was diagnosed with aegure
disorder in 1998 and was prescribed Dilantiid. 434.) After the allegednset date, on June
29, 2007, Ruintiff indicated toan intake workerat St. Johrs Episcopal Hospital Community
Mental Health Centethat she has a long history of majapdession sinc€00Q but has no
history of psychiatric hospitalizationld( 363, 365.)

2. Medical Evidence on or after Alleged Onset Date of January 31, 2007

Plaintiff stopped working as an Assistant Manager at an EXkadloile gas station on

January 31, 200due toa ruptured hernia and depressi@id. 41.) On March 14, 2007anMRI



of Plaintiff’s pelvis revealed midline hernia.(ld. 431.) Several months later, glune 29, 2007
Plaintiff began seekingsychiatric treatment &t. John’s Episcopal Hospital Community Mental
Health Center.(Id. 285-303.) Plaintiff reported a long history of major depression since 2000
andhad been treated #te clinic in 2002003. (d. 285, 331.) In 2006, aftedosing her job,
Plaintiff moved into her moth&s home with her two children, ag@® and 1.5 years old(ld.
217.) Plaintiff’s initial mental status exarat Community Mental Health Centezvealed that
Plaintiff’s moodwas tense, depresd, fearful, angryand anxious (Id. 296.) Plaintiff reported
physical limitations including a hernia, sleeping problems, and low energy.|€iaI290 298)
Upon psychiatric evaluation &laintiff, Dr. Vladimir Gauberson bserved thaPlaintiff’s mood
was somewhat depressed, and her afédute. (Id. 215) Both Dr. Glauberson and the social
worker assessed &AF of 592 and diagnosedPlaintiff with depressive idorderNOS (not
otherwise specified) and borderline personality disordkt. 205, 298.) Dr. Glauberson noted
that Plaintiff requires psychotherapy and medication in order to remaip.sibl298.) Shortly
thereafterPlaintiff’s primary care physician, Dr. Charlie ChexttheJoseph P. Addabbo Family
Health Centerprescribedilantin for Plaintiff's seizures and.exapro forher depression. Id.
261)

On July 13, 2007 Plaintiff visited Arbor WeCarefor a biopsychsocial evaluatiorwith
Dr. Reddy. (Id. 223-229.) HRiintiff statedthat she was diagnosed with depression wad
recaving mental health treatmen{ld. 224.) Shestated that her depression Habn gradudf
worsening for three years, isprecipitatedand aggravatedy stress and is alleviated by

mediation. (d. 226.) She alsaeporteda tenyear hstory of mild seizure disorder, which is

2 According to theDiagnostic and Statistical Manual of Mental Disordetth ed., a GAF of 59
is indicative only of moderate symptoms or difficulty in social occupationalsarool
functioning.



aggravatedvy stress and alleviated by medication, and she adldreemonth history of a hernia.
(Id.) Dr. Reddy noted tha®laintiff hasphysicaland mentahealthproblems that significantly
affect herfunctioning, but she has no psychiatticnitations onher ability to work and only
minor physical limitations consisting of seizure precautimoesdriving, climbing heights, lifting,
pulling, pushing). (Id. 22729.) Dr. Hillel Glover subsequently conducted a consultative
psychiatric evaluationfor depression noting that Plaintiff wasoccasionally tearfuland
depressed. Id. 230-238.) He diagnosedPlaintiff as having an adjustment disorder, depression
disorder, and a GAF of 705,® andrecommendd a low dose of medication and brief counseling
to address Rintiff’s stressorsbut noted that therare no psychiatric limitations télaintiff’s
employment(ld. 238.)

From July 30, 2007throughFebruary 208, Plaintiff attendedweekly therapy sessions
with social worker Corinne Eisner, and montlggychopharmacolyy appointmentswith Dr.
Glaubersonat Communty Mental Health Center (Id. 304-10, 3783, 46474.) An early
progress note from August 2, 2007 indicated Biaintiff’s thoughts were disorganized aher
speech was pressurédring a session in whickhe articulatedtoncernsabout he health,the
cost ofa potential hernia operatipandgetting a job. (Id. 306.) After a hernia repair operation
in August 2007, a St. Jolmsurgical progress note confirmed thitififf had no pain, and Dr.
Glauberson notethat Plaintiff hadimprovedsleep and was taking care of her eighteen menth
old baby (Id. 307, 50Q) During October sessions with Dr. Glauberson llisdEisner, Faintiff
admittedto taking her medicati®only sporadicallyand throughout November, her mood was

anxious. Id. 308-09.) Thefollowing month Faintiff told Ms. Eisnerthat she is not mentally fit

3 According to theDiagnostic and Statistical Manual of Mental Disordet¢h ed., a GAF of 70
75 indicates thatif symptoms are present, they are transient and expectabléomeatd
psychosocial stressors, and no more than slight impairment in social, occupatiosehool
functioning.



to work, and in December, Dr. Glaubersooted that Plaintiff was experiencing mood
fluctuations, and had stopped takimgr depressiomedication (Id. 309-10.)

On January 1, 2008, Plaintiff was referredDo David Guttman by the Division of
Disability Determinationfor a consultativeinternal medicine examinatipmand to Dr. Richard
Mays for a consultative psychiatric evaluatiofid. 311-17.) Upon examination, Dr. Guttman
found that Raintiff had no physical limitationsand recommended thaPlaintiff should not
operate motor vehicles or moving machinery becaubkerofeizve disorder. 1¢l. 312-13.)

Plaintiff s psychiatric evaluation with Dr. Mays revealed symptoms of anxiety,
diminished ense of pleasure and selteem, social withdrawal, excessive worry and shortterm
memory deficits. (Id. 315.) Dr. Maysopined that Riintiff could follow and understand simple
instructions perform simple tasks independently, am@intain a regulaschedule, bubhad some
difficulty with attention and concentratiowas somewhat impaired imer ability to learn new
tasks,had a moderat®-high level of difficulty relating with othersvas experiering a high
level of stress, and would have moderatkcdlty performng complex tasksndependently and
making appropriate decisiongld. 317) Dr. Maysdiagnosed a moderate depressive disorder
with psychotic features and a panic disorder without agoraphabdhultimately assessed that
Plaintiff’s psychiatric problems were not significant enough to interfere with her ability to
function on a daily basis.Id\)

On January ,72008, Plaintiff experienced a seizuréd. 601.) Dr. Glaubersomoted that
Plaintiff s condition was stable when put baok Dilantin, but three weeks later, he
recommendedhat Plaintiff be excuseé from her work for a month pending further evaluation
(Id. 385 501) On March 7, 2008, Ms. Eisner and Dr. Glauberson togethrapleted a medical

guestiomaire concernindPlaintiff’s conditionsfor the Division of Disability Determinations



(Id. 322-28.) Ms. Eisner reported that, as a result of outside stresBiaistiff continued to
experience symptoms of depression, and gtadrecently experienced seizurefld. 322.) A
mental satus examination revealed tHaaintiff’s mood was depressethd anxious (Id. 325.)

A functional assessment revealed thiaiiiff's anxiety interferd with her dility to accomplish
tasks. I[d. 326-27) Ms. Eisnerindicatedthat she wasunableto provide a opinion regarding
whether Plaintiff was able to performwork related activitiesor function andrespond
appropriately in a workelated setting. (Id. 32628.) Dr. Glauberson noted that since 2006,
Plaintiff's prognosis has depended on multiple outside factors, but depecifythe duration
and prognosis of her conditiondd.(323.)

On April 17, 2008Dr. J. Kessel, a State psychiatric consultdatermined thatalthough
Plaintiff’s depressive symptoms and anxiety impairments did not meet the criteria in the Listing
of Impairments for a major depressive disord®ajntiff has a depressive disorddOS and an
anxiety disordeNOS. (Id. 341, 344, 346.) He noted tha Plaintiff had mild restrictiors in
performingthe activities of daily living andhaintaining concentratiomndmoderate difficulties
with maintaining socialunctioning. (d. 351)

MRIs of Plaintiffs brain ordered by Dr. Glaubersan May, July, and December 2008
revealed a demyelinating disease consistent with the findinf1®f and a May 7, 2008
electroencephalograiEEG’) * revealed normal resultsld( 362, 647-51.)

In May 2008, Dr. Glaubersomeportedthat Plaintiff had poor compliance with her
medication regimenand Plaintiff subsequentlyexperienced twamild seizuresand reported
feeling off balance(ld. 464, 503.) The following week, Plaintiff complained to Dr. Glauberson

of headaches and sleapnea and henotal that Raintiff had an irritable mood and affectld(

* An EEG isa test that measures and records the electrical activity of the brain.



464.) Throughout Junélaintiff complainedo Drs. Glauberson and Chehphysical ailments
including slurred speechblurred vision,recurring seizureand tingling in her foot. (Id. 157,
505, 536-37.) Dr. Chen scheduled an MRI and made a referra meurologist at St. Johs
Hospital, but conducted no diagnostic testd.) (

In notes dated August 7and 21, 2008, Dr.Chen reportedthat Plaintiff had an
uncontrolled seizure disordandthat Plaintiff “cannot work at this point since she needs to see
her neurologists” to adjust her seizw@trol medication, and that she must see a psychiatrist for
further evaluation and treatment of her uncontrolled depresgldn511-12, 540 A progress
note fromPlaintiff's August 25, 2008ppointment with Dr. Glauberson indicateatadditional
testswere tobe conductedegarding Plaintiffs seizuresand in September and October, Plaintiff
experienced additional seizuredqld. 568-69, 749-58, 76p. St. Johhs Hospital neurology
progress notemdicatedthat Plaintiffs Dilantin levels were sutherapeutic and that Plaintiff
complained of dizziness and paresthesias in her légis568-69, 749-52.)

On December 8, 200&)aintiff admittedherselfto the New Horizon Counseling Center
for psychiatric evaluation related to heepdession and anxiety.(ld. 552-54.) The intake
summaryprepared by social worker Sharon Bryameals that precipitating factors f@aintiff’s
mental stateinclude her living situation, medical problems, and poor compliantd her
medication. (Id. 552.) The report also indicates tHaRintiff previously was treated for
depression at the Community Health Center with therapy and medication witlveposit
outcomes. I. 553.) On December 17, 2008, Dr. Marie Lippman, a psychiatrisNetv
Horizon, conducted a psychiategamination of Plaintiff (Id. 556-57.) Dr. Lippman assessed
moderate recurrent major depressive disorder on Axis | and a &#®F of 50, and

recommended medications andekly individual therapy.1d. 557.)



From December 17, 2008 through July 1802, Raintiff was treatedby neurologistDr.
David Steinerfor epilepsy and for her ndydiagnosedVsS. (Id. 578657, 68994, 698, 700.)
On December 17, 2008, Dr. Steiner conductedhitral consultation with Plaintiff, during which
Plaintiff complained of headaches, seizures, and worsening symptoms of numbnlasg,atith
weakness in her arms, legad feet. (Id. 578-81.) Dr. Steiner found that Plaintiff hadtact
vision, decreased perfusion pressure, normal dioation, andthat Plaintiff could ambulate
independently, although she stumbles at tim&$.580.) Dr. Steineprescribednedicationdor
numbness andleepdifficulties, and recommended thamtiff undergo additionabrain MRIs
andbegina home exercisprogram (Id.)

A December 22, 2008 lumbar spine MRIDr. Steiner’s direction indicated mild anterior
spondylosis at L3, L3-4 and L45 and no disc herniation.ld( 560, 651.) A January 7, 2009
Brainstem Auditory Evoked Response test and EEG test both revealed normal redulls, a
Steiner reommended clinical correlation(ld. 642, 64546.) On January 14, 20Q%Plaintiff
underwent Somatosensory Evokeatdhtialtesting of her upper extremities, which atsturned
normalresults, and Dr. Steiner recommended ongoing physical therdgy643-44.) During
January 2&nd 30,2009 appointments with Dr. Steiner, Plaintiff was alert, conversatjcarad
displayed normal judgment(ld. 582-89.) Plaintiff complained to Dr. Steiner of blurred vision
three to four times a week, continuing weakness and numlarekshe feels as if she needs to
stretch to eliminate the numbnes@d. 583, 587.) Dr. Steiner diagnoseMS, pdyneuropathy,
and monomeuritiswhich explainedPaintiff’s lower back pain, numbing, and tinglindld.
588.) Spinal MRIs conducted on February 9, 2009 indicatiest degeneratiorat C56

(consistentwith findings of spondylosi¥ and mid to lower thoracic disc degeneratiand
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bulging discs at the cervical and thoracic spinal regiolts.652.) There was no spinal cord or
nerveroot impairmentnor were any disc herniatiam compression fracturédsund. (d.)

In a letterdated February 9, 2009Qr. Steiners physician assistankls. Rampersad
reportedthat Plaintiff will be starting medication foMS, which may produceseriousside
effects. [d. 698.) She alscstated thaPlaintiff “may be limited by her condition on levels of
cognitive function fatigue/weakness, gross motor impairment, heat sensitivity, or visual/speech
limitations” (Id.) From March 10, 2009 through April 28, 2009, Ms. Rampersad administered
weekly Avonex injections to treat Plaintdgf MS and subsequently, Plaintiff was provided
Avonex toself-administer. (Id. 636-637.) In April and May 2009Plaintiff noted improvement
in her visionand a decrease in the frequency of weakness episodes, though she continued to
complain of fatiguetirednessappetite loss, and depressiofd. 637.)

On June 29, 20Q9Ms. Bryan and Dr. Lippmancompleted aPsychiatric/Psychological
Impairment questionnaire which indicated that Plaintiff had been diagnosed withmajor
depressive disori-recurring and moderate, with primary symptoms of depression and anxiety.
(Id. 679-86) Additionally, Plaintiff was mildly limited inseveral areasf ®asic functioningand
moderatelylimited in her ability tosustainan ordinary independent routine, work in coordination
with others maintain socially appropriate behavicsand set realistic goals (Id. 682-84.)
Plaintiff was markedly limited in her ability teemember locations and welike procedures
understand,rememberand carry outdetailed instructions, maintain attention for extended
periods, perform activities within a schedule, maintain regular attendance andupltgct
complete a normalork week without interruptions from psychologicaligsed symptoms
interact appropriately with the general pupliaccept instructions andriticisms from

supervisorsor respond appropriately to changes in the work settifdy) Dr. Lippman and Ms.

11



Bryan opined that Plaintiff iBkely to be absent from work more than thteees a month as a
result of her impairments, and thdaintiff could tolerate low levels of work stresgld. 685-
86.)

OnJuly 16, 2009, Plaintiff expressed concerns abouenex therapy, and presented
complaints of moodswings, irritability, sleep difficulties, appetitess phobsensitivity, and
pain in her limbs. (Id. 637-38.) A physical examination revealed thBtaintiff had good
judgment, was alert @norientedand could ambulate independently, but stumbles at timik. (
639.) Ms. Rampersad assessed that Plaistiffieurological condition showed worsening
depres®n and anxiety (Id. 640.) On October 14, 2009Plaintiff visited Dr. Detweiler, her
primary careghysician, who noted the exacerbation of M&: (Id. 658.)

C. Testimony from Vocational Expert

Victor Alberigi, avocational expert (/E”), testified via telephone &aintiff’s hearing.
(Id. 72-86.) In determining whether there were any positions in the local and national ecenomie
that Plaintiff could perform, the ALJ asked the VE abduto hypothetical claimastwith
differing residual functional capacity*RFC’) assessmentsboth of whom hadthe sane
background as thBlaintiff (39 years old, completed high school, and whosst relevant work
included jobs as eashier, assistant manager and manager of a retail atmreamp counselor
(Id. 77.) The first claimantbased on theeportedrestrctionsby Drs. Maysand Kesselcould
follow and understand simple instructioperform simple tasks independentind maintain a
regular schedule(ld.) Becausef hermoderateto-high level of difficulty relatingo others the
claimant cannoperform teamwork (Id.) However, she can handle a job where she pesform
tasks alone (Id.) The work shouldalso be low stress, simple repetitive workecause the

claimant experiences problems with high levels of stredsl.) The claimant is abldo
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concentrate for extended periods of timedate adequately with coworkers and supervjsamsl
adapt to changes in her environmef(itd. 78.) Because Dba seizure disordeshe should avoid
unprotected heights, moving machinery, and heavy machinéd) The claimant is also
physically tired and obese, so she could ofpgrform work at the light exertional level,
lifting/carrying 20 pounds occasionally, ten frequently, can sit six out of eight [hours] and stand
and walk six out of eight [hourg]. (Id. 79.) The VE testified that an individual with these
restrictions would be unable to perform anyPintiff’s past relevant worlbutcould find work

in the local and national economies as a light cleamestreet cleaner, or a small product
assembler(ld. 79-81.)

The second hypothetical claimdrdd the same psychological impairments, butrhace
limited physical abilitiedased on Plaintifs testimony (Id. 83-84) She could only walk one
half block at a time, stand for a minute wotat a time and walk and stand for a total of twb
of eight hours.(ld.) She cald only sit one hour at a time, sit for a total of aboutosikof eight
hours, lift five to six pounds, arcbuld lift weight equivalent to a gallon of milk, but musitpt
down after a few secondqld.) The VE testified that with these restrictions, none of her past
relevant work could be performed, and from the technical perspective of the DOT, nbatibs a
could be performedyecauséthe DOTrequires at leasiccasional lifting up to ten pousdbr a
sedentary joB. (Id. 84) However, he VE testifiedthat unskilled sedentaryobs that in
practice, do not require lifting more than five or poundsdo exist (Id.) Such jobs include a
charge account clerlan order clerk in the food and beverage industry, and a document preparer,
all of which a hypothetical claimant with these restrictions could perform aravaitable in tle

local and national economiedd.(85.)
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DISCUSSION

Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring taon ao
federal district court seeking juial review of the Commissioniar denial of their benefits
“within sixty days after the mailing . of notice of such decision or within such further time as
the Commissioner of Social Security may alfow42 U.S.C. 8§ 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesoBchaal v.
Apfel, 134 F.3d 496, 504 (2d Cir.1998). The former determination requires the court to ask
whether“the claimant has had a futlearing under the [Commissiohgr regulations and in
accordance with the beneficent purposes of the’ AEthevarria v. Sey of Health & Human
Servs, 685 F.2d 751, 755 (2d Cirl982) (internakitationsomitted). The latter determination
requires the court to ask whether the decision is supportégumh relevant evidence as a
reasonable mind might accegst adequate to support a conclusioRichardson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R.B0Q5 U.S. 197, 229 (1938)

The district court is empowerétb enter, upon the pleadings and transcript of the record,
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a reheéridg.U.S.C. § 405(g)A remand
by the court for further proceedings is appropriate witlee Commissioner has failed to provide
a full and fair kearing, to make explicit findings, or bave correctly applied the . . . regulations.”
Manago v. Barnhart,321 F. Supp. 2d 559, 568 (E.D.N.Y.2004) A remand to the
Commissioner is also appropridfevlhere there are gaps in the administrative re€CoRlosa v.

Callahan,168 F.3d 72, 83 (2d Cir1999) (quotingSobolewski v. Apfef85 F.Supp. 300, 314
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(E.D.N.Y.1997)). ALJs, unlike judges, have a duty &ffirmatively develop the record in light
of the essentially neadversarial nature of the beriefproceedings. Tejada v. Apfel167 F.3d
770, 774 (2d Cir. 1999).

I. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstratingreability
to engage in any substantial gainful activity by reason of any medd=tkrminable physical or
mental impairment . . which has lasted or can be expected to last for a continuous period of not
less than 12 mahs.” 42 U.S.C. 8§ 423(d)(1)(A).The claimant bears the initial burden of proof
on disability status and is required to demonstrate disability status by prgsaetiical signs
and findings, established by medically acceptable clinical or laboratonyaditagy techniques, as
well as any other evidence the Commissioner may reqdizeU.S.C. 8§ 423(d)(5)(A)see also
Carroll v. Sec’y of Health & Human Seryg805 F.2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act as set forth in 20 C.F.R. 88 404.152@58.@20. If at any steghe ALJ
finds that the claimant is either disabled or not disaltlee,inquiry ends there.First, the
claimant is not disabled if he or she is working and perforrhsadpstantial gainful activity. 20
C.FR. 88 404.1520(b)416.920(b). Second, the ALJ considers whether the claimant has a
“severe impairmerit,without reference to age, education or work experiericgpairments are
“severé when theysignificantly limit a claimaris physical or mental ability to conduct basic
work activities. 20 C.F.R. 88 404.1520(c#16.920(c). Third, the ALJ will find the claimant
disabled if his or her impairment meets or equals an impairment ist@@ C.F.R.8 404,

SubpartP, Appendix 1. See20 C.F.R. 88 404.1520(d), 416.920(d).
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If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimants RFCin steps four and five20 C.F.R. 88 404.1520(e)16.920(e).In the fourth step,
the claimant is not disabled if he or she is able to perform past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, in the fifth step, the ALJ determines whether the claimant
could adjust to other work existing in the national economy, consgléaictors such as age,
education, and work experienc#.so, the claimant is not disabled. 20 C.F.R. 88 404.1520(g),
416.920(g). At this fifth step, the burden shifts to the Commissioner to demonstrate that the
claimant could perform other workSeeDraegert v. Barnhart311 F.3d 468, 472 (2d Cir2002)
(citing Carroll, 705 F. 2d at 642).
II. The ALJ’s Decision

On March 8, 2010, the ALJ issued her decigienyingPlaintiff’s claim. (R. 1223.) At
the first step, the ALJ found th&taintiff had not worked since her alleged onset daaauary
31, 2007. (Id. 14.) At the second step, the ALJ concluded tRitintiff suffered from the
following severe impairmentdS, obesity, major depressive disorder recurrent with psychotic
features, and panic disorder without agoraphob{&d.) As a part of the second stepetALJ
gave consideratigras directed by SSR @21Lp, to Paintiff’s obesity, which is noted numerous
times throughout the record, despite not béistgd byPlaintiff as adisablingimpairment (Id.)
The ALJdid not consideiPlaintiff’s seizure disorder to be sevdyecausat is controlled by
medicationas long as Rintiff is compliant with hemedicatiorregimen. [d.) At the third step,
the ALJ concluded that thesapairments in combination or individuallgid not meetor equal
a listed impairmenin 20 C.F.R.8 404, Subpart P, Appendix 1ld(15) At step four, he ALJ
determinedhatPlaintiff retained the RFC to perform light work with certain limitations, and that

Plaintiff’s impairments prevent her from beiagle to perform her past relevant workaagas
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station assistant manager manager, or a camp counsel@d. 18, 2£22) At the fifth step, the
ALJ concluded that based on tRiintiff’s age, education, work experienaad RFC, Plaintiff
could work as aight cleaner, street cleaner, or small products assen(tde22-23.)
V. Application

Plaintiff moved for judgment on the pleadings, contending thatALJ (i) failed to
weigh the medical opinions of record and develop the repoogerly; (i) failed to evaluate
Plaintiff’s credibility properly; andiii) relied on flawed VE testimony(SeeMem. of Law in
Supp. of Pls Mot. for J. on the Pleadings, Dkt. Entry I#I( Mem?).) The Commissioner
opposed Plaintifs motionandmoved for judgmenbn the pleadings, seekimdfirmance of the
Commissionéss determination. (SeeMem. of Law in Supp. of Déks Mot. for J. on the
Pleadings, Dkt. Entry 12; Reply Mem. of Law in Further Supp. of Béflot. for J. on the
Pleadings and in Opp. to R.Cros-mot., Dkt. Entry 15 (*Commn’Reply).)

A. Treating Physician Rule andFailure to Develop a FullRecord

With respect td‘the nature and severity of [a claimajtimpairment(s), 20 C.F.R. §
404.1527(d)(2), [tihe SSA recognizes ‘@reating physicianrule of deference to the views of the
physician who has engaged in the primary treatment of the claimadteenYounger v.
Barnhart 335 F.3d 99, 106(2d. Cir. 2003) A claimants treating physiciams one“who has
provided the individual with medicafeatment or evaluation and who has or had an ongoing
treatment and physicigoatient relationship with the individual.Schisler v. Bowerg51 F.2d
43, 46 (2d Cir. 1988). A treating physiciais medical opinion regarding the nature and severity
of a claimants impairment is given controlling weight whenis “well-supported by medically
acceptable clinical and laboratory diagnostic technigaesd is not inconsistent with other

substantial evidence in the recdrdBurgess v.Astrug 537 F.3d 117, 128 (2d Cir2008)
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(quotation marks and alteration omitted The Second Circuit has noted thdw]hile the
opinions of a treating physan deserve special respect .they need not be given controlling
weight where they are contradicted by other substantial evidence in thd.redazore v.
Astrue 443 E App’'x. 650 652 (2d Cir.2011)(quoting Veino v. Barnhart312 F.3d 578, 588
(2d Cir. 2002)). Whee a treating source opinion is not giverontrolling weight, the proper
weight accordediy the ALJdependsupon several factors, including(i) the frequency of
examination and the length, nature, and extent of the treatment relationstife @videne in
support ofthe opinion; (iii) the opiniots consistency with the record as a whole; and (iv)
whether the opinion is from a specialistClark v. Comrr of Social Security143 F.3d 115,
118 (2d Cir. 1998)see als®0 C.F.R. § 404.1527(c)(2).

TheALJ’s adherence to the treating physician mperates in tandem witm affirmative
duty to develop a fulhnd fairrecord SeeTejadav. Apfe] 167 F.3d 770, 774 (2d Cirl999) 20
C.F.R. 8§ 404.1512(€lf) (setting forththe affirmative obligationsof ALJs), see also supr& |.
In particular,where the plaintiff is proceedirgro se the ALJ must'probe into, inquire of, and
explore for all the relevant facts . .”. Hankerson v. Harris636 F.2d 893, 895 (2d Cir1980)
see also Cutler WWeinberger516 F. 2d 1282, 1286 (2d Cir. 1975).

1. Failure to Accord Proper Weightto Medical Evidence

Plaintiff contendghat the ALJ failedo accordthe proper weighto treating physicians
Drs. Lippman and Chre (SeePl. Mem. 1421.) Plaintiff further argues that the ALJ erroneously
ignored the opinion of Ms. Rampersad, who was the physcassistant to Plainti§ treating
neurologist, Dr. Steiner. See id.15-17.) The Commissioner responds that the ALJ took the
opinions of all three into account and accorded them the proper weiggeCdmm?' Reply 2

6.)
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In a questionnaire dated June 29, 20D, Lippman Plaintiff s treating psychiatrist
opined that Rintiff could only tolerate low levels of work streggecause heMS exacerbates
her depressive symptoms, am@s a resultconcludedthat Plaintiff is likely to be absent from
work more than three times a montfiR. 68586.) The ALJ discountedDr. Lippmaris medical
opinion as “totally spealative” and found her conclusions thaPlaintiffs memory and
concentration werémarkedly limited were undermined bir. Lippman’sDecember 17, 2008
report which concludedinter alia, that Plaintiff had normal coordinationld(21.) Assuming,
arguendg thatthis analysissatisfies the AL¥ obligation to evaluate the evidence in support of
the opinion and the opinit® consistency with the recorthe analysiss still incomplete. The
ALJ failed to consider theother factorsshe must take into account pursuant20 C.FR. §
404.1527(c)j.e. the frequency and length of the treatment relationship and whether the opinion
was from a specialistyhen determining the weight to give a treating physici@aeClark, 143
F. 3dat 118 The ALJwas obligated to consideil of the relevant factorsand because she did
not do sothe case must be remanded so the ALJ can recortg@ppropriate weight to give
Dr. Lippmaris opinion. See Pimenta v. Barnha2006 WL 2356145, at *§S.D.N.Y. Aug. 14,
2006) (emand appropriate wheréthe ALJ did not discusqthe treating physicids]
gualifications, or the length, frequency, nature, and extent eélaisonship with the plaintit).

Notably, “an ALJ perceives inconsistencies in a treating physgiaportthe ALJ bears
an affirmative duty to seek out more information from the treating physia@ncadevelop the
administrative record accordinglyToribio v. Astrue 2009 WL 2366766, at *10 (E.D.N.Y. July
31, 2009) (quotingHartnett v. Apfel 21 F. Supp. 2d 217, 221 (E.D.N.Y. 1998¢e also20
C.F.R §404.1512)d1) (requiring the ALJ talevelop Plaintiff's complete medical histpryThe

ALJ stated that she subpoenaed Dr. LippreaacordgseeR. 21), butit appears that she never
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asked for any clarification as to tipeirportedinconsistency between Dr. LippnianJune 29,
2009 report and her December 17, 2008 report. Seeking such clarification would have been
particularly appropriaten this instance where Plaintiff was proceedprg seand there was
six-month gap between the two reports, during which Plaintiff's condmiaphave worsened.

In addition the ALJ failed toexplain what weight, if any, she gafaintiff’'s primary
care physician, Dr. Chen. Dr. Chsubmitted a letter dated August 7, 2008, stating that Plaintiff
was unable to work until her neurologists and psychiatrists are ablet tbeg seizures and
depressionunder control. (R. 511.) The ALJ completelyignored this opinion and never
specifiedthe weight it should be giverAs amedically acceptable source and Plaitgitireating
physician, the ALJ was obligated to explain whether she was giving Dr.’ logmion
contolling weight and, if not, whether she was giving it any weight at@fl.remand, the ALJ
must properly consider Dr. Chen’s opinions.

The Commissioner asserts that Dr. Clkespinion could not form a basis for finding that
Plaintiff is disabled because he wrote his opinion before Plaintiff began taking Awshieh
other evidence in the record indicates ameliorated her seizur&ee Gommt Reply 4.)
However,the Commissioner overlooks that Dr. Chen also found that Plaintiff could not work
because oher uncontrolled depressi@md,in any event, there is nothing tihe record showing
that the ALJ discounted Dr. Charopinionfor the reason set forth by the Commissioinehnis
memorandum of lawlf the ALJdid in fact discounbDr. Chens opinion for thgpost hoaeasons
offeredby the Commissioner, the ALJ@hd havesaid so on the recoms part of a review of
the relevant factors.

Finally, the ALJ erred by givingno weight to Ms. Rampersad letter, dated February

9, 2009,which statedhat Plaintiff“will be unable to work until further notice.(R. 21, 699.)
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The ALJ gave two resons for not giving any weight to Ms. Rampefsadpinion, neither of
which is satisfactory First, the ALJ concluded that Ms. RamperS&i treating physicidis
assistant and not an acceptable medical s6ufte. 21.) However, as Plaintifforrectly asserts
and the Commissioner does not disputenply because a physicianassistant is not an
“acceptable medical soufceand cannot be givewrontrolling weight under the applicable
regulationssee20 C.F.R. 88 404.1527(a)(2), 416.927(d)(Ag ALJis not entitled to givéVs.
Rampersad opinion“no weight just because she is a physi¢cmm@ssistant Such opinions
from other sources argmportant and should be evaluated on key issues such as impairment
severityand functional effects.SSR 0603p, Titles Il and XVI: Considering Opinions and Other
Evidence From Sources Who are N8tcceptable Medical Sources Disability Claims, 2006
WL 2329939, at *3 (Aug. 9, 2006)Accordingly, even if an ALJ is free to conclude that the
opinion of ‘non acceptable source. . isnot entitled to any weight, the ALJ muestplain that
decision.” Hernandez v. Astryeé314 F.Supp.2d 168, 183 (E.D.N.Y2011) (quotation marks
and alterations omitted)

The ALJ also found thd#ls. Rampersdd opinion wa entitled to no weight becauiés.
Rampersadnly determined that Plaintiff could not work due to the anticipdtedre side
effects of her MS medicatipmnd not any current disability. (R. 21However, while the letter
mentons anticipated side effec¢i$ also opines that Plaintifiwill be unable to work until further
notice due to heongoing condition.” (Id. 699 (emphasis added).) This reference to her
“ongoing conditioh appears to describe PlaintdfMS, not simply future side effects framer
medication’

Accordingly, because the ALJ failed to weigh the opinions of Dr. Lippman, Dr. Chen and

® At a minimum, the statement is ambiguous and, as disduastherinfra § IV.A.2, it required
the ALJ to request clarification from Ms. Rampersad.
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Ms. Rampersad in accordance with the applicable regulations, remand is ap@ropri
2. Duty to Develop the Record

Plaintiff contends that the ALJ failed to develop the recoradhdyrequesting opinions
from Dr. Steiner, Plaintif§ treating neurologist, and/or Ms. Rampers@i, Steiner’'s
physicians assistantwho also treated Plaintiff (SeePl. Mem. 18.) Plaintiff faults the ALJ for
purportedly relying upon her own lay opinion of Dr. Steisegind Ms. Rampersadrecords
rather than requesting an opiniofid. 18-19.) The Commissioner asserts that the record was
fully developed and the ALJ properly cothsied notes from Plaintif visits to Dr. Steiner and
Ms. Rampersad, including findings they made following a July 16, 20@®ninationthat
Plaintiff’s extremities showed ndubbing, she had 5/5 strength in Plaingfupper and lower
extremities, hecoordination finger to nose bilaterally was normal and she was able to ambulate
independently. (CommReply 34; R. 693.)

As another court in this district explained

[w]hat is valuable about the perspee of the treating physiciar- what

distinguisies him from the examing physician and from the ALJ is his

opportunity to develop an informeapinion as to the physical status of a patient.

To obtain from a treating physician nothing more than charts and laboratory test

results is to undermine tlistinctive quality of the treating physician that makes

his evidence so much more reliable than that of an examining physician who sees

the claimant once and who performs the same tests and studies as the treating

physician. It is theopinion of the treéing physician that is to be sought; it is his

opinion as to the existence and severity of a disability that is to be given

deference. Thus, when the claimant appears pro se, the combined force of the

treating physician rule and of the duty to conduatarching review requires that

the ALJ make every reasonable effort to obtain not merely the medical re€ords

the treating physician but also a report that sets forth the opinion of thatgreatin

physician as to the existence, the nature, and the sewktity claimed disability.
Peed v. Sullivan778 F. Supp. 1241, 1246 (E.D.N.Y. 1991 sum, where a Plaintiff is

proceedingpro se “the ALJ must obtain the treating physicsnopinion regarding the

claimants alleged disability;raw data or even complete medical records are insufficient by
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themselves to fulfill the AL$ duty” Dimitriadis v. Barnhart 2004 WL 540493, at *9
(S.D.N.Y.Mar. 17, 2004).

Here, the ALJ did not develop the recardequately Contrary to the Commissionsr
assertion, the AL3 brief mention of notes made by Dr. Steiner is not a proper substitute for his
opinion as to the existence, nature and severity of Plamtfdimed disability.(SeeR. 17, 19.)

As an initial méter, the ALJ selectively quotddom Dr. Steiners treatment notesppearing to
undermine Plaintiffs claimed disabilitywhile ignoringothermore negative notes by Dr. Steiner
thatcall outfor further inquiry. SeeSutherland v. Barnhar822 F.Supp.2d 282, 289 (E.D.N.Y.
2004) (it is not proper for the ALJ to simplgick and choosefrom the transcript only such
evidence that supports his determination, without affording consideration to evidencdisgppor
the plaintiffs claims’). For example, Dr. Steiney notes from his examination of Plaintiff on
July 16, 209, reportedPlaintiff’s worsening MS symptoms, including weakness and numbness
and concluded that Plaintiff“ neurological condition has shown worsening depression/arixiety
(R. 69394.) The ALJ ignoré thesefindings that potentially supported Plaintdfdisability
claims while selectively quoting from the other portions of Dr. Steiner’s July 16, 2009 notes that
tend to support the ALJ’s decision.

More fundamentally, the ALShould not have relied onlyponthe “raw datd and notes
of Dr. Steinerwithout Dr. Stein€is opinion on whether Plaintifcould satisfy employment
requirements While the ALJ ispermitted torely upon Dr. Steiners notes in determining
whetherthe doctor’'smedical opinions, or other medical opinions, geoperly supported, the
ALJ should not have used these materials in a vacuum, without Dr. Seimgnion,

particularly in light of Plaintiffs pro sestatus.
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Accordingly, because the record was not fully and adequately developed, thisnact
be remanded so the ALJ caalicit the opinion of Dr. Steiner and properly weigh that opinion.

B. Plaintiff 's Credibility

Plaintiff also asserts that the ALJ did not evaluate Plamtfiedibility properly (SeePl.
Mem. 21-23.) Plaintiff contends that the ALJ found that Plainsftestimony was inconsistent
with other statements she had made based upon statements that were not reallgtooptradi
and the ALJ failed to consider all of the credibility factors mandated b§.E(R. 404.1529
(Seeid. 22-23.) The Commissioner responds that the ALJ carefully considered Plaintiff
credibility and appropriately found that her testimony was inconsistentcarsideredall the
factors in20 C.F.R. 404.1529.SeeComm’r Reply 67.)

The Second Circuit recognizes that subjecéilegationsof pain may serve as a basis for
establishing disability.Taylor v. Barnhart83 F. Appx 347, 350(2d Cir. 2010). However, the
ALJ is afforded the discretion to assess the credibility of a claimant ant“ieeqaired to credit
[plaintiff’s] testimony about the severity of her pain and the functional limitations itcCause
CorrealeEnglehart v. Astrue687 F. Supp2d 396, 434(S.D.N.Y. 2010) (quotingRivers v.
Astrue 280 F. Appx. 20, 22 (2d Cir. 2008)). In determining Plairisftredibility, the ALJ must
adhere to a twatep inquiry set forth by the regulationSee Peck. Astrue 2010 WL 3125950,
at *4 (E.D.N.Y. Aug. 6, 2010). First, the ALJ must consider whether there is a thedica
determinable impairment that could reasonably be expected to produce the pamptomss
alleged. 20 C.F.R. § 404.1529(b); S.S.R-796 Second, if the ALJ finds that the mdual
suffers from a medically determinable impairment that could reasonably be exizepteduce

the pain or symptoms alleged, then the ALJ is to evaluate the intensity, persiatehtimiting
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effects of the individuadé symptoms to determine the extent to which they limit the indivislual
ability to work. 20 C.F.R. § 404.1529(c)(1); S.S.R. 96-7p.

Where the ALJ finds that the claimasttestimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claihsat@stimony in light of seven factors)
the claimants daily activities; 2) the location, duration, frequency, and intensity of the ®jain;
precipitating and aggravating factors; 4) the type, dosage, effectivenessjaeffects of any
medications taken to alleviate the pain; 5) any treatment, other than medicatitime ttlaimant
has received; 6) any other measures that the claimant employs to relieventhrengar) other
factors concerning the claimastfunctional limitations and restrictioras a result of the pain.
20 C.F.R. § 404.1529(c)(3) ().

“If the ALJ rejects plaintiffs testimony after considering the objective medical evidence
and any other factors deemed relevant, he must explain that decision with sugpei@fitity to
permit a reviewing court to decide whether there are legitimate reasahe faLJs disbelief:
Correale-Englehart687 F.Supp. 2dat 435. Where the ALJ neglects to discuss at leihgth
credibility determination to the extent the reviewing courtncandecide whether there are
legitimate reasons for the Alsldisbelief and whether hdecision is supported by substantial
evidence, remand is appropriatil. at 43536; see alsoGrosse vComm'r of Soc.Sec, 2011
WL 128565, at *5 (E.D.N.Y. Jan. 14, 2011) (finding that the ALJ committed legal error by
failing to apply factors two through seveWalet v. Astrug2012 WL 194970, at *22 (E.D.N.Y.
Jan. 23, 2012(remanding because the ALJ failed to address all seven factors).

The ALJ determinedthat Plaintiff indeed suffersfrom a medically determinable
impairment that could reasonably be expected to produce sommer afleged symptomsbut

rejectedPlaintiff’s testimonyat step twaf the analysi®n the basis that wasinconsistent with
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the residwal functional capacity assessment, due to the lack of supporting medical evidence
reflecting the“intensity, persistence, and limiting efféctsf her claimed symptoms(R. 19.)

More specifically,at her hearing,Plaintiff reportedthat she was unabte walk for more than

half a block without stopping, stand for more than one or two minutes without leaning on
something, or sit for longer than 30 to 40 minutes without standing up due to bactiffagss,
andpain andtingling in the legs. (Id. 67-69.) Plaintiff reported tingling and numbness in her
fingers resulting in difficulty reaching overhead and grasping items, suchiralsarrettesywith

her fingers. (Id. 69-70) She also reported an inability to lift more than five or six pounds, and
staed that simply holding a gallon of milk is difficul{ld. 71.)

In determining thashewas not credible, the ALfbund thatPlaintiff’s prior statements
in her function report antb treating physiciangere inconsistent, as was learlier testimony at
the hearing.(ld. 20.) The ALJcame to tis conclusion because Plaintiffstified that she paces
when she is unable to sleep, but is able to stand for one or two minutes and walk for only a half a
block before needing to sit.ld() The court notes that there is no clear inconsistency between
these two statements, and that the ALJ failed to inquire about the extairaiff's pacing in
order to determind there was a real inconsistency.

Moreover, the Second Circuit has ldethat an individual who engages in activities of
daily living, especially when thesactivities are not engaged itffor sustained periods
comparable to those required to hold a sedentary johy still be found to be disabléd
Kaplan v. Barnhart 2004 WL 528440, at *3 (E.D.N.YFeb. 24, 2004) (quotingBalsamo v.
Chater, 142 F. 3d 75, 81 (2d Cir. 1998 The ALJ failed to explain how Plaintiff’'s pacing when

she was unable to sleep leads to the conclusion that she can hold down a job.
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Finally, in assssing Raintiff’s credibility as to the extent of her pain, the Aaled to
accountfor the known side effects frolmer Avonexinjections The ALJ is required to take into
account medication side effects pursuant to 20 C.F.R. 404.1529(c)(B)(imyaking her
credibility determination.

Accordingly, the court remands this action so the ALJ caevatuate Plaintiffs
credibility.

C. Vocational Expert Testimony

Plaintiff contendghatthe ALJ presented hypothetical claimants to the VE on the basis of
an improperly formulated RFGecause the hypothetical was based upon her flawed evaluation
of the record. (SeePl. Mem. 23-24) The Commissioner asserts that the hypothetical was
supported by Plaintits testimony and theggregate medical reahrand thereforethe ALJ was
correct in finding that Plaintiff was capable of performing certain jobs, sudigtdscleaner,
street cleaner, and small product assembBeeCommt Mem. 89.)

To determine a claimarst RFC, the ALJ“must consider objective medical facts,
diagnoses and medical opinions baseduch facts, and subjective evidence of pain or disability
testifiedto by the claimant or othefsPluck v. Astrug2011 WL 917654, at *22 (E.D.N.Y. Mar
9, 2011) (quotingd-erraris v. Heckle, 728 F.2d 582, 585 (2d Cir1984)) An ALJ is permitted
to rely on avocationalexperts testimonyregarding a hypothetical provided that the facts of the
hypothetical are based on substantial evidence, and accurately reflect itiagiols and
capabilities of the claimaniSee Dumas v. Schweikéd,2 F. 2d1545,1553-54 (2d Cir. 1983).

Based upotthe VEs testimony, the ALJ found that Plaintiff was incapable of performing
her past work as a gas station assistant manhgecould handlecertain unskilled and light

exertional jobs. R. 2123.) The VEs testimony was based upon the A _Bypothetical that
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Plaintiff can, among other things, follow simple directions, maintain a regulaedsle,
concentrate for extended periods and adapt to changes in the environiaent7-7Q.) It
appears from the record that the ALJ conjunedhis hypothetical based upon her decision not
to credit Plaintiffs testimony and the opinions of Dr. Lippman, Dr. Chen and Ms. Rampaibad,

of whom submitted evidence that contradicted the hypothetiéal.discusseduprag IV.A-B,

the ALJ failed to propeyl evaluate and weigh these sources anoldain adequate information
from these sources. Thereforen this record, the court cannot determwvbether the
hypothetical was appropriate, much less whether thes Wstimonybased on the hypothetical

can becreditedaccordingly On remand, the ALJ must reconsider her hypothetical based upon
herreweighingof Plaintiff's testimony and the medical evidence and her further developing the
recordin accordance with this Order. A VE shottentestify on remandbased upon the ALJ’'s

new RFC and hypothetical.
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CONCLUSION

For the foregoing reasons, t®mmissiones motion is deniedand Plaintiff' s motion
for judgment on the pleadings is grantekccordingly, the Commissioney decision is reversed
and remanded to the Commissioner pursuant to the fourth and sixth senteA2ed.8iC. §
405(g) for further administrative proceedings consistent with this opini@pecifically, on
remand,the ALJ is to (i) fully develop the administrative record by obtaining opinions from
Plaintiff's treating physicians; (i) set forth the weigblhe is givingto Plaintiff's treating
physiciansand physician’s assistant after considering all of the relevant fatiorse-weigh
Plaintiff's credibility, and (iv) obtain new VE testimony based upon the further development of
the record and reassessment of the evidence
SO ORDERED
DATED: Brooklyn, New York

August 29, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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