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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
RASHID WALKER,

Petitioner

MEMORANDUM & ORDER
V. 10€V-5558 (PKC)

WARDEN HAROLD D. GRAHAM,

Respondent.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Petitioner Rashid Walker, appearipgp se seeks a writ of habeasrpuspuraiant to 28
U.S.C. § 2254.

The petition now is before the Court following initial review®lyief Judge Carol B.
Amon, to whom the petition originally & assignedUpon her review pursuant to Rule 4 of the
Rules Governing Section 2254 CaswasDecembel7, 2010, Judge Amon orderétalkerto
show cause why the petition was not tibsred by the applicable otyear statute of limitations
established by the Antiterrorism and Effective Death Penalty Act ("AEDPBK}. 3;see28
U.S.C. § 2244 Walkerresponded thereto on January 14, 2011, purporting to set forth the
reasons whyquitable tolling applied to excuse tinatimely filing of his petition DKkt. 4.

Following Walker'ssubmission, Judge Amon ordered Respondent to show cause why a writ of
habeascorpus should not issue. Dkt. Bespmdent submitted a response on May 2, 2011 (Dkt.
6), andWalker submitted a reply in further support of his petition on June 6, 2011. Dkt. 11.

Because Walkendicatedthathe needed moréme to conduct the nesgary legal researcbkt.
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12), Judge Amon permittatfalkerto submit an additional reply in further support of his
petition, whichWalker submitted on August 2, 2011. Dkt. 13.

Upon review of the record and the submissions of the parties, theddaaltides that
the petition must be dismissed as tibe@red. However even were the petition not time-barred,
Walker's claims are without meriTherefore, for the reasons set forth below, the petition is
denied in its entirety.

BACKGROUND

At Walker’s state court trial, it was established that in the early mohungsof
February 8, 2003, Walker and an acquaintance, Sean Mattis, got into a fight with a group of
people at a nightclub in Brooklyrollowing the altercatior\Valker and Mats left the club,
retrieved firearms from a vehicle, approacktesl nightclub andfired their weapons
indiscriminately intaheclub's entrance As a resultChantel Bailey was killed, and four other
patrons wereeriously wounded. Dkt. 6 at™2.

Walker,who was tried with Mattis before two different jurfepresented no evideneg
trial, butcontestedhe state's evidendwy, inter alia, challenging the introductioand accuracy
of testimony regarding Walker's pretrial statemes¢é®(e.g.Dkt. 82 at77-85, 92-93)he
accuracy of prosecution expert witness testimaeg (e.g.Dkt. 9-2 at 567—-68, 580), and
arguing in summation that the prosecution had not met its burden and that its evidence was not
reliable. See, e.g.Dkt. 93 at630-61.

OnJanuary 31, 2005, the jury fouldalkerguilty of one count of Murder in the Second

Degree (N.Y. Penal Law § 125.25[2]), two counts of Assault in the First DegréeRBinal

! Because Walkewas convicted, the Court recites relevant facts in the light most favorable to
the verdict. See Garbutt v. Conwag68 F.3d 79, 80 (2d Cir. 2012).

2 Separatguries were used because each defenidéemdedo offer evidence that wamrelevant
and potentially prejudicial to the other defendaeeDkt. 7-3 at ECF 104.
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Law § 120.10[3]), one count of Criminal Possession of a Weapon in the Secore D .
Penal Law § 265.03[2]), and two counts of Assault in the Third Degree (N.Y. Penal Law 8
120.00[2]).

On February 10, 2005, Walker was sentence(lljcan indeterminate term @6 yearsto
life for seconddegree murder, to run consecutively with (2) twossmutive determinate terms
of 25 years for the two firstlegree assautbunts (3) adeterminate term df5 years for criminal
weapon possession, and (4) two geer determinatterms of imprisonment on the thideégree
assaultounts. Dkt. @t 3.

Walker appealetlis conviction, and the Appellate Division, Second Department
unanimouslhaffirmed thgudgment. People v. Walke45 A.D.3d 878 (2d Dep’'t 2007). The
New York Court of Appeals denied leave to appeal on February 26, Pe@ple vWalker, 10
N.Y.3d 772 (2008). Walker's convictiorebame finabB0 days later, on May 26, 2008, when
time expired for Vdlker to seek a writ afertiorarifrom the United &tes Supreme CourBee
Dkt. 3; Williams v. Artuz237 F.3d 147, 150 (2d Cir. 2001) ("[A] petitioner's conviction
bec[omes] final for [AEDPA] purposes when his time to seek direct review in thed Biiates
Supreme Court by writ of certiorari expire[3](internal quotations omitted)Thus, Walker,
under AEDPA had 365 days from May 26, 2008, to seek a wiitatfeasorpusin federal
court.

On January 30, 2009, Walker applied to the Appellate Division for a writ ofcaram
nobisto vacate his convictigrarguing that his appellate counsel failegroperly raise his
BradyandRosarioclaims, and thereforge was denied effective assistance of appellate counsel

in violation of the Sixth Amendment. Dkt. 6 at 4. The Appellate Division denied the ajgplicat



on June 9, 2009, finding that Walkerléal to establish thatis appellate counsel was ineffective.
People v. Walke63 A.D.3d 864 (2d Dep’t 2009).

On June 22, 2009, Walker moved purguarNew YorkCriminal Procedure Law 8§
440.20 in the New York Supreme Court to set abidesetence (tke "440 Motion"). Dkt. 6 at 4.
Walker moved on the basis that the imposition of consecutive sentences violated thatioonsti
underApprendi v. New Jerse$30 U.S. 466 (2000hecause the fachecessary to impose
consecutive sentencegredetermined by the judge, not the jury. Dkt. 6 aThe New York
Supreme Court denied the motion the merit®n October 16, 2009, on the basis that the
petition was procedurally barred because Walker already had soughtegdiefing the same
issueon direct appeal. Dkt. 6 at 4.

On November 17, 2009Yalker moved forleave to appedhetrial court'sdenial of the
440 Motion to the Appellate Division. Dkt. 4 at 2. The Appellate Division déMalker leave
to appeabn June 2, 2010. Dkt. 4 atReople v. WalkeiCase N02010-00276, 2010 WL

2197330 (2d Dep't June 2, 201@n June 14, 2010, Walker sought leave to apihealenial of

3 Walkerclaimsthat after the Appellate Division denied tteram nobisapplication he filed an
unspecified application to tiéew York Court of Appeals on June 21, 2009. Dkt. 4 at 1.
Walker claims heever "heard back," so he subt®aita motion pursuant to New York Criminal
Procedure Law § 440 to the New York Supreme Court on June 22,tB80&ry next dayDkt.

4 at 2. First, it makes no sense that Walker would have abandoned his purported application
to the Court of Appeals only one day after he filed it. Sedbwed,ecord does not reflect such a
filing with the Court of Appeals. Importantly, was this applicatioagpeal of the Appellate
Division's denial of higoram nobigetition, the Court has found no decision or other order of
the Court of Appeals regarding the disposition of such an appeal. Respaffidastthat

Walker "did not seek leave to appeal to the New York Court of Appeals from the denial of his
application for a writ of errocoram nobis’ Dkt. 6 at ECF 8. The Court has confirmeith the
clerk of the Court of Appeals that it has no record that such an application evidedvas
Therefore, th&€ourt finds that Walker did not appeal to the Court of Appeals the Appellate
Division's denial of higoram nobigetition.



the440 Motion to the New York Court of Appeals. The New York Court of Appeals denied
leave to appeal on July 7, 2018ee People v. Walket5 N.Y.3d 779 (2010].

On November 29, 2010—917 days after May 26, 200&ker submitted the instant
petition for a writ ofhabeasorpus. Dkt. 1. As discussed beld®ecausenly 488 days within
that time period were tolled for purposes of AEDPA, Walker’s petition was filedld@® after
May 26, 2008j.e., 64 days past the AEDPA onear time limit.

DISCUSSION

At the outset, the Court is mindful of its obligation to conspnesepleadings to raise
the strongest arguments that they suggeststman v. Fed. Bureau of Prisod&0 F.3d 471,
474 (2d Cir. 2006) (emphasis omitted), and that "a pro se complaint, however inartfullypleade
must be held to less stringent standards than formadliplgs drafted by lawyers Erickson v.
Pardus 51 U.S. 89, 94 (2007).

l.  Timeliness

AEDPA sets a ongear limitationperiodfor the filing of a petition for a writ ofiabeas
corpus by a person in custody pursuant to a state court conviction. 28 U.S.C. § 2254(d)(1). The
applicable one-year period runs from the date on which one of the following four eveunts, oc
whichever is the latest:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeksngh review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United States
is removed, if the applicant was prevented from filing by such State
action;

* Again, as discussed furtharfra, the Court of Appeals' denial of Walker's motion for leave to
appeal largely is irrelevant fpurposes of determining whether this petition was filed timely
because such an appeal does not exist under New Yark law
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(C) the date on whicthe constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized
by the Supreme Court and made retroactively applicable to cases on
collateral review; or
(D) the date on which the factual predicate ofdlaém or claims
presented could have been discovered through the exercise of due
diligence.
28 U.S.C. § 2244Subsection (A) governs the time limit for the filing of the instant petition.
According to subsection (A), the one-year period within whitdker hadto file ahabeas
petition began running on May 26, 2008, which when the timeexpiredfor him to seekirom
the United States Supreme Cawview of the denial of his direct appeal.
a. Statutory Tolling

Importantly, 28 U.S.C. § 2244(d)(2) providést “[t]he time during which aroperly
filed application for State post-conviction or other collateral review with respdoe tpertinent
judgment or claim ipendingshall not be counted toward any period or limitation under this
subsection.”ld. (emphases added). In other word® limitation period is tolled by statute
during the pendenayf anyproperly filedapplication for tate posiconviction or other collateral
review, such aa 440 Motion.Accordingly, suchime doesot count towards the ongear
limitation period within which to file a petition fdrabeaselief.

The Second Circuit addressed what constitutes a "properly filed" and "pending”
application under 28 U.S.C. § 2244(d)(2Hizbullahankhamon WwValker, 255 F.3d 65 (2d Cir.
200]). There, the court reaffirmed psior holding that "properly filed" simply means "an
application for state post-conviction relief recognized as such under govaatmgrecedures.”
Id. at 70 (citingBennett v. Artuz199 F.3d 116, 123 (2d Cir. 1999)). Bennettthe Second

Circuit held that "a stateourt petition [for post-conviction or other collateral review] is

‘pending’ from the time it is first filed unfihally disposed of and further appellate review is



unavailable under the particular state's procedurts (citing Bennett 199 F.3d at 120).
Therefore, a "properly filed" application for state review ceases to bdifgghand thus the
running of the limitation period commenaasrecommenceswhen no further appellate review
of the application is available.

Here,the oneyear limitation period was tolleduring thependency of Walker's direct
appeal It also was tolled during the pendency ofdisam nobigetitior®, because those were
"properlyfiled" applications for state reviewhich were "pending" until no further review was
available See28 U.S.C. § 2244(d)(2). he limitation periodalso wagolled during the
pendency of Walker's 440 Motidreforethe trial court and for leave to appéa¢ denial thereof
to the Appellate Division. Howevehe limitation period wasottolled during the pendency of
Walker's motion for leave to appeal to the Court of Appeals the Appellateddigisienial of
leave to appedhe 440 Motionbecause no such appeatepemittedunder New York law.

New York Criminal Procedure Law 8§ 450.90 sets forthitiseancesn whichappealgo
the Court of Appealare authorizedNew York courts have held that there is no statutory
authority in N.Y.C.P.L8 450.90 or elsewhere prownd) that Appellate Divisiordenials of leave

to appeal areeviewable bythe Court of Appeals"No appeal lies from an order denying a

> Although the Second Circuit has not yet decided this issue, the Court assumes for mirposes
Walker's petition that the limitationzeriod also was tolled during the 13 days between the
Appellate Division's denial of Walkert®ram nobigetition and the filing of Walker's 440

Motion. In Saunders v. SenkowskB7 F.3d 543 (2d Cir. 2009) the Second Circuit held that "a 8
440.10 motion is 'pending’ for purposes of AEDPA at least from the time it is filed thitwigh t
time in which the petitioner could file an application for a certificate for leavppea the
Appellate Dvision's denial of the motion.Id. at 548 ¢€iting Bennett 199 F.3d at 120)Bennett

was decided before the New York legislature authorized the appeal of dematarafnobis
petitions. Although the Second Circuit has yet to addmbgther the limitation period is tolled
during the 30-day period in which theni& of acoram nobigetition is appealabl¢he

reasoning oBennettandSaundersuggestshat AEDPA'soneyear limitation period is tolled
during the period "in which the petitioner could file an application for a cergficatieave to
appeal” the denial of @ram nobigetition.



motion for leave to appeal to this courPeople v. Williams342 N.Y.S.2d 75 (2d Dep't 1973);
see also People v. Jam@06 A.D.2d 243, 244 (1st Dep't 1994blding that "[t]here is simply
no statutory authority in our criminal procedure for review by the Court of Appeats of
Appellate Division order refusing permission to appeal to this Court" and notingmheually
all the cases citing this rule have involved applications under [N.Y.C.P.L. § 45.90].")
Here,the order from which Walker sougdleiave to appedb the Court of Appeals, viz.,
the Appellate Divisiols denialof leave to appedhe New York Supeme @urt'sdenial of the
440 Motion, was not appealable to the Court of Appeals. The 440 Mstased to be
"pending” under 28 U.S.C. § 2244(d)(2) once the Appellate Division denied leave to appeal,
because that denial foreclosed further state appedhaitewof the subject claimsSee
Hizbullahankhamon 255 F.3dat 67—68. Thereforethetime from the Appellate Divisiors
denial ofleave to appeal tthe filing of theinstant petitiorwas not tolled. [O]nce the Appellate
Division denied YWalket] leave to appedhe denial of his section 440[] motion, he had redch
'the end of the road within the state system™ and the clock resumed running on yearone-
limitation period. Klein, 667 F.2d at 283—-8&iting United States ex rel. Graham v. Masgu
457 F.2d 463, 467 (2d Cir. 1972%e Hizbullahankhaon, 255 F.3d at 69—-7¢Because review
of an Appellate Division order denying a motion for a writofam nobigs unavailable in the

New York Court of Appeals, the Court of Appeals has no oppityttomresolve any

® As noted by the Second Circuit, the New York Court of Appeals has not spoken on this issue
directly. Klein v. Harris 667 F.2d 274, 284 n.6 (2d Cir. 1981). However, there is no indication
that the Court of Appeals would interpret N.Y.C.P.L. § 450.90 in a manner conflicting with the
Appellate Division's holding iwVilliamsor James See id. Likewise, the parties point to no
decision of the Court of Appeals or to any other evidence suggesting that the Courta§Appe
would hold otherwise.



constitutional issues raised in such a doomed appeal.”) (internal citations anguotaks
omitted)’

Nothing else statutorily tolled the running of the ge@r limitation period Therefore,
the amount of timéhat elapsetbetweenWalker’s conviction becoming final and the filing of the
instant petition can be calculated as follows: (1) 249 days between May 26, 2008, when
Walker's conviction became final, and January 30, 2009, the date on which Walker filed his
coram nobigetiton; and (2) 180 days between June 2, 2010, the date on which the Appellate
Division denied Walker leave to appeal the denial of his 440 Motion, and November 29, 2010,
the date on which this petition was filetlence, the amount of untolled tiragributable to
Walker for purposes of applying the AEDPA oyesar tine limit is 429 days, which is 6dlays
late® Walker's petitionthereforejs untimelyand must be dismissed as titverred, unless the
Court determines thahe limitation period should be equitably tolled.

b. Equitable Tolling

Walker concedgthat his petition is untimelynless equitable tolling applies to excuse

his failure to submit a timely applicatioikeeDkt. 1 at 14—-14b. The ongear limitation period

may be equitably tollednder appropriate circumstancetere "extend[ing] the statute of

" It should be noted thatftar Hizbullahankhamomvas decided, the New York legislature
authorized the appeal obram nobispetitions to the Court of Appeal§&ee Saunders v.
Senkowski587 F.3d 543, 548 n.1 (2d Cir. 2009). That is of no moment to Walker's case,
however, because at issue here is the permissibility of appeals of dengaligeofd appeal,

which still are not permitted in New York.

8 Although the New York Court of Appeals denied Walker's motion for leamppieal the

denial of his 440 Motion to that court on July 7, 2010, that decision effectively was a nullity,
because no such leave to appeal exiSe People v. William842 N.Y.S.2d 75 (2d Dep't
1973). However, even were it the case that AEDPA's eaedimitation periodvastolled

during the pendency of Walker's motion for leave to appeal the denial of his 440 Mohen to t
Court of Appeals, his petition still would be untimely. This time period amounted to 35 days.
Therefore, evelf that appealvasdeemed "properlfiled" and 'pending” during that period,
Walker's petitdbn still would be untimely by 28ays.
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limitations beyond the time of expiration [is] necessary to avoid inequitablenstances.”
Valverde v. Stinsqr224 F.3d 129, 133 (2d Cir. 2008geHolland v. Floridg --- U.S.---, 130 S.
Ct. 2549, 2560 (2010). In the Second Circuit, equitable tolling should be applied only in "rare
and exceptional circumstancesNalker v. Jastremsk#30 F.3d 560, 564 (2d Cir. 2005).
Equitable tolling may apply where the petitioner demonstrateSak@bordinary circumstances
prevented him from filing his petition on time" and that the petitioner "acted with i@ason
diligence throughout the period he seeks to"tdmith v. McGinnis208 F.3d 13, 17 (2d Cir.
2000) per curiam. A petitioneralso must show that the extraordinary circumstapcegented
petitioner from filing a timely petitionwhich is accomplished by "demonstrat[irg¢ausal
relationship between the extraordinary circumstances on which the claaguitable tolling
rests and the lateness of his filing, a demonstration that cannot be made iititreepeacting
with reasonable diligence, could have filed on time notwithstanding the extraordinary
circumstances.'Valverde v. Stinsqr224 F.3d 129, 134 (2d Cir. 2000).
i. Reliance on Jailhouse Lawyer

Walkerconcedeshat he "made a very bad decision" by trusting a "jagiedaw clerk
with respect to AEDPA's tolling prisions. Dkt. 1 at 14But as Judge Amon previously
advised Walker, "ignorance of the law or reliance on jailhouse lawyers ssiffictent to
warrant equitable tollig." Dkt. 3 at 4 (citing cases). Courts in New York consistdraleheld
thatreliance orajailhouse lawyeror even on the erroneous advice ti€ansedattorney,does
not qualifyas an extraordinary circumstance warranting equitable toleg, e.gSmith v.
McGinnis 208 F.3d 13 (2d Cir. 20001 sestatus does not merit etplle tolling);
Baldayaque v. United State€338 F.3d 145, 150-153 (2d Cir. 2003) (holding that attorney error

alonedoes not constitute extraordinary circumstances for purposes of equitahlp thiiaide
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v. Kirkpatrick 09-CV-5038CBA), 2009 WL 4110296, at *2 (E.D.N.Y. Nov. 24, 2009)
("lgnorance of the law and lack of education are not sufficient grounds to warraabégjui
tolling."); Francis v. Miller, 198 F. Supp. 2d 232, 235 (E.D.N.Y. 2002) (ignorance of the law and
legal procedurés not so exceptionas to merit equitable tolling).

Moreover, Walker fails to show that his jailhouse lawyer's purportedly errondoige a
regarding the tolling of the limitation perigueventechim from filing a timely petition.
Although the contours of AEDPA's tolling provisions may be complicated, Walkemf@amed
by his former appellate counsel that he had "one year from [May 25, 2008] to Fife[deral
habeas corpus [petition]." Dkt. 1 at 13. Had Walker followed this advice, he would have file
this petition on time. Walker suggests thatollowed bad advice from a “jailhouse law clerk,”
Dkt. 1 at 14 advicewhich apparently led hirto pursue collateral relief irtege court, but these
applications served to toll the AEDPA clock and, therefore, did not prejudice Walker. fiiven i
is true that, as Walker states, the jailhouse lawyer erroneously advised Watkée filing of a
petition for state postenviction relief restarted theneyearlimitation period, Waker had
ample time during the pendency of those petitions to determine the accuracyaof/ibat

Accordingly, the Court finds that equitable tolling is not warrat@sked on Walker's
purported reliance on the erroneous advica ghilhouselaw clek.”

ii. Appellate Counsel's Delay

Walker alscargues thatbecausét took hisappellate counsé&l9 days to notify him of the
Appellate Division’s denial of leave to appeal his convictlewas unableo petition for
certiorarj and ths purportednability to seekcertiorariprevented him from timely filing the
instant petition SeeDkt. 11, 13 at 1. HoweveWalker's allegedhability to petition for

certiorarihad no bearing ohis ability to meet the orgear deadline for filing hirabeagpetition
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because the ongear period did not begin to run urid days aftethe Court of Appealsienied

his direct appeal Thus, @enassuming Walker's counsel wé8days laten notifying him of

the Court of Appealstienial, Walkerstill hadmore thara yeari.e., one year and 21 daysithin
which to filehis habeagetition. Having notice that one's conviction has become final before the
running of the limitation period even commences does not qualify as an "exteagrdi
circumstance."

Walker likewise failgo demonstrate that he acted with "reasonable diligence" with
respect to thbabeagpetition throughout the entire time period he seeks to toll. In determining
whether a petitioner acted with reasonable diligence, the Court asks "detitlomer act a
diligently as reasonably could have been expeatetdr the circumstancesNickels v.

Conway 480 Fed. App'x 54, 57 (2d Cir. 2012) (citiBgldayaque v. Unite8tates 338 F.3d
145, 153 (2d Cir. 2003) Thesuccession ofollateral applications filedy Walker in state court,
e.g, thecoram nobigetition followed by the 440 Motion and related appeddsponstrates that
Walker hadthe opportunity and resources to consider and develop his clgaglinghis state
law remediegyet failed to exercise the same degree of diligeviterespect to the filing of the
instant petition.Indeedthe fact thaiValker waited 249 days from the date his conviction
became final before seeking a writ of ertoram nobisn state courtDkt. 4 at 1,alsomilitates

against a finding of reasonable diligertteSee Smith208 F.3d at 17-18 (finding no

® Walker does not set forth as a ground for habeas relief his purported inabilitifiem et a

writ of certiorari

19 That is not to say, however, that Walker is penalized for “failing to file eattytake other
extraordinary precautions early in the limitations periddizbullahankhamon255 F.3d at 76
n.9. The fact that Walker delayed 249 days before seeking state remedigsssanpther
aspect of the "reasonable diligence" analysis. Hence, even weredsis where extraordinary
circumstances were present and where "the alleged extraordinary circumstasedseegly in
the limitations period," the fact that Walker did neeerecise "reasonable diligence in attempting
to file after the extraordinary circumstances beganeans that "the link of causation between
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extraordinary or exceptional circumstances and no reasonable diligence wheregpetit
exhausted state remedies and then filed hghetéson 87days afterhie statecourt denied
collateral relief);Hizbullahankhamon255 F.3d at 75 (noting that petitioner failed to exercise
reasonable diligence by waiting 250 days before filing first petitiostiie postonviction
review).

Walker’s reliance on the allegel@lay by his appellate counsel in notifying him of the
Court of Appealstienialof his direct appealoes not mitigate the lack of diligence in meeting
the one-year deadline. As discussed, there is no causal conmetti@en his appellate
counsel's purported failure tionely notify him that the Court of Appeals denied leave to appeal
andhis failure to timely file the instant petitiorifO]nce the Court of Appeals' judgment became
final, there were no further prerequisites or other legal impedimestsming[Walker] from
filing a habeas petition.Hamilton v. Warden of Clinton Correctional Facility73 F. Supp. 2d
779, 781 (S.D.N.Y. 2008)Walker was aware of the denial of leave to appeal before the one
year limitation periodegan to run, ankas failed to demonstrate reasonable diligence meriting
equitable tolling SeeHizbullahankhamon v. Walke255 F.3d 65 at 756 (denying equitable
tolling where petitioner argued he was deprived of access to legal matereoatdet of the
running d limitations period, but regained access to legal materials 22 days later yeaiséit w

"over 250 days before filing [hisoram nobismotion]”).

the extraordinary circumstances and the failure to file [timely] is brak®hthe extraordinary
circumstances thefore did not prevent timely filing.Td. at 75(citing Valverde v. Stinsqr224
F.3d 129, 134 (2d Cir. 2000)). Thus, even more so than the petitiadabinllahankhamon
Walker fails to establish that his appellate counsel's alleged pielagntechim from timely
filing his habeagetition. Given that his counsel's purported delay occurred®ferethe
limitations period began running, it cannot be plausibly said that, but for his appeliateel's
purported delay in notifying Walker that his conviction had become final, Walker would not
have been late in filing his petition.
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Relatedly it is not the case that Walkerissed the filing deadliney a matter of days.
Under even the ost generous calculation of time, which assumes that the time during the
pendency of Walker's motion for leave to appeal the denial of his 440 Motion to the Court of
Appeals should be tolled, Walker's petitstill would beuntimely by29 days. Courts hae
declined to equitably toll the limitation period for petitions filedimely byevenone day.See
e.g, White v. Conway07-CV-1179GHL), 2011 WL 1315714, at *4 (N.D.N.Y. Jan. 18, 2011)
(declining to equitably toll petition filed one day late andestiing cases)Smith v. Conwagy07-
CV-7174JGK), 2008 WL 2531194, at *3 (S.D.N.Y. June 24, 2008) ("the fact that the [petition]
was only two days late is not itself a basis for equitable tollif@ttenwarde v. United States
12-CV-6537, 2013 WL 1242632GK) (S.D.N.Y. Mar. 28, 2013) (declining equitable tolling
where petion time-barred by twanonths).

li. Actual Innocence

Lastly, the petition contains no facts or argument suggesting equitable tolling or another
equitable exception based a claim of actual innocence, and there is no evidence in the record
or elsewhere supporting such a claiffhe Second Circuit recognizes "an equitable exception to
AEDPA's limitation period in extraordinary cases . . . in whighpetitioner has made a credible
and compellingghowing ofhis actual innocence.Rivas v. Fischer687 F.3d 514, 552 (2d Cir.
2012);see also Whitley v. Senkowskl7 F.3d 23, 25 (2d Cir. 2003) (holding that district court
erred by dismissing on statute of limitations grauadd without further analysis a petition
claiming actual innocence). Walker hag made such a claim or showing and the record
supports no such claim. This finding is further supported by the fact that Walkertpdese

evidence in his defense at ttnial.
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Thereforethe Court finds no basis for equitably tolliAgEDPA's oneyear limitation

period.

For the reasons set forth above, Walker has failed to establish his emtitteguitable
tolling of the oneyear s$atute of limitation set fidh in 28 U.S.C. § 2244(d)(1Walker’s
petition, therefore, must be denied as tinaered. In any event, were the Court to reach the
merits of Walker's petitiont still wouldbedismis®dfor the reasons set forth below.

Il.  Walker's Petition, If Not Tim&arred, Would be Dismissed on the Merits

In his petition, Walker sets forth four bases for relief: (1) his postst statement should
have been suppressd€d) the admission at trial of the fact that Walker had made arpos#
arrest statement violated his due process rigBid1e was denied a fair trial when the trial court
improperly instructed the jury on the elements of New York's depraveddrethtfe murder; and
(4) his appellate counsel was ineffective for failtogappeal the improper admissiantrial of
"falsified" evidence.

a. Standard of Review under 28 U.S.C. § 2254

Section 2254 provides thahabeasorpus application must be denied unless the state
court's adjudication on the merits "resulted in a decision that was contrary to, sedaol
unreasonable application of, clearly established Federal law, as detebyithedSupreme
Court of the United Statespt "resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the Stat@matding.” 28
U.S.C. § 2254(d). A state courtadjudicate'sa petitioner's federal constitutional claifos the

merits' wherit (1) disposes of the claim on the merits, and (2) reduces its disposition to
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judgment." Norde v. Keane294 F.3d 401, 410 (2d Cir. 2002) (quotfagllan v. Kuhlmarn261
F.3d 303, 312 (2d Cir. 2001)

"Clearly established federal ldwefers to the holdings, as opposed to the dicta, of the
Supreme Court's decisions as of tinge of the relevant statmurt decisiont: Howard v.
Walker,406 F.3d 114, 122 (2d Cir. 2005) (quotikgnnaugh v. Miller289 F.3d 36, 42 (2d Cir.
2002)). A decision is "contrary t@stablished federal law if it eithéapplies a rulehat
contradicts the governing law set forth amSupreme&ourt case, or itconfronts a set of facts
that are materially indistinguishable from a decision of [the Supreme Cadrtievertheless
arrives at a result different frontd] precedent. Penry v. Johnsorg§32 U.S. 782, 792 (2001)
(internal quotation marks and citations omitted). A decision is an "unreasonablatiuplot"
clearly established Supreme Court precedent'dotrectly identifies the governing legal rule
but applies it unreasonably to the facts of a particulappér's casé.ld. (internal quotation
marks and citation omitted).

AEDPA establishes a deferential standard of revienederahabeasourt may not
issue the writ simply because that court concludes in its independent judgment tokzviduet
stae-court decision applied clearly established federal law erroneously eordottp. Rather,
that application must also be unreasonabt&ilthrist v. O'Keefg260 F.3d 87, 93 (2d Cir. 2001)
(quotingWilliams v. Tayloy 529 U.S. 362, 411 (2000)). The Second Circuit added that, while
"[s]Jome increment of incorrectag beyond error is required .the increment need not be great;
otherwise habeaselief would be limited to state court decisions so far off the mark as to sugges
judicial incompetencé. Id. (quotingFrancis S. v. Ston€21 F.3d 100, 111 (2d Cir. 2000)
Finally, "if the federal claim wasot adjudicated on the meritAEDPA deference is not

required, and conclusions of law and mixed findings of fact and conclusions of |saviemeead
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de novd" Dolphy v. Mantellp552 F.3d 236, 238 (2d Cir. 2009) (quotiapgears v. Greine59
F.3d 200, 203 (2d Cir. 2006)).
a. Improper Admission dValker's Pretrial Written Statement

Walkerfirst alleges that the trial couttenied him due proceby admitting at triahis
written postarrest statemesitconfessing to the shooting, which WalklEimswere involuntary.
Dkt. 1 at 6; Dkt. 11 at 7. The gravamen of Walker's contentitiratéwo police detectiveked
at the pretrial hearing when they testified that theyisedWalker of his Mirandarightsand that
he waived those rightseforegiving his written statementDkt. 13 6—15.Walker also argues
that thedetective witnessagave conflicting testimony andere not otherwise credihlandthat
the court erretby admitting his written confessian violation ofMiranda. Dkt. 11 at 4-9.
Walker's contentions are amailing.

Factual findings of a state court are presumed corfeet28 U.S.C. §82254(e)(1). This
presumption "is particularly important whegviewing the trial court's assessmehwitness
credibility.” Cotto v. Herbert331 F.3d 217, 233 (2d Cir. 2003). Walker bears "the burden of
rebutting the presumption of correctness by clear and convincing evidence." .28%).S
2254(e)(1). AEDPA provides thaabeaselief may be grantedith respect to state court
factual findings only if the state court de@an "unreasonable determination of the facligl
of the evidence presented.” 28 U.S.C. § 2254(eHi&ye, as irCotto where a withess
"credibility clash"was "resolved by findings of the [judge] who observedaiteessesand
found that "the People's evidence was credilite, state court decision is subject to an
"extremely narrow scope of reviewCotto, 331 F.3d at 233.

Walker has not established by clear and convincing evidence that the tria court

admission int@vidence ohis written statement was an "unreasonable determination of the facts
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in light of the evidence presented28 U.S.C. § 2254(d)(2)e)(1) There was ample evidence
and testimonydduced at thsuppression hearing from which to conclude Watker was read
and waived, hidirandarights prior to makindnis written confession, and therefore that his
statement wasade voluntarily an@vasproperlyadmittedinto evidence.See, e.qg.Dkt 72 at
29-38. Walker points to inconsistences in thetitesny of two police detectives who
interrogatechim, e.g, regarding whiclietectivesvere in the room during the interrogations and
when seeDkt. 7-3 at 230-31, as proof that the detectives lied about Walker agreeing to speak to
the detectives after beg Mirandized SeeDkt. 13 at 6-15. However, the judge who presided
over the suppression hearing maaese credibility determinations aresolved the
inconsistenciebased orherobservation®f the witnesseandtheir demeanoms well as her
evaluation othe accuracy and reliability ¢heirtestimonywhen comparedith the other
evidence presented at the heariiNptably, this evidence included the statement, which was
signed by Walker. e Appellate Division affirmed these findings on the meritsere is no
basisin the record upon which to conclude that those findings were "unreasofzaiblel
determinatios. 28 U.S.C. §2254(d)(2). Nor do aakthe inconsistencies in the testimarfy
the prosecution witnesseast sgnificant doubt on whether Walker's statement was voluntary.
Accordingly, Walker's claim that higritten postarreststatementwasimproperly
admitted at trial isvithout merit.

b. Improper Admission of Testimony Regardwiglker's Pretrial Oral
Statement

Walker next contends that the trial court impropedymitted a detective to testidy
trial aboutthefactthatWalkerhadmade gpostarrestoral statemeniwhere the statement itself

was not admitted pursuant to the trial court’s earlier ruling that the statement wasssibale.
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Dkt. 1at 7 People v. Walker45 A.D.3d 878, 878 (2d Dep't 20Q(npting trial court’s
suppres®n of Walker's oral statementj Walker's contentiois without merit.

The Appellate Division did not err when it denied Walker's appeal on the groundk)that
the statement should not have been suppressed in the first place; (2) Walker voluiaideiihe
statement andherefore testimonyaboutthefact of him havingmade the statement did not
violate his privilege against saticrimination; and (3) the content of his oral statement was not
introduced. See Walker45 A.D.3d at 878 Furthermore, eenif the testimonyvasimproper,
Walkerdoes notlemonstrate any prejudice arising from the mere reference to the fact that he
made a statemenindeedWalker'swritten statement, in which he confessed to the crime, was
admitted at the trial. Thuany reference at trial to the fact that Walker had madwa
statementwithout revelation of the content of such statement, woulthbaless errorSee
Parsad v. Greiner337 F.3d 175, 185-186 (2d Cir. 2003). In sumatdmission otestimony

aboutWalker's statementvas noterror. And neither the Appellate Division nor the trial court

" Notably, on appeathe Appellate Divisiorfiound,inter alia, that "there was no basis for
suppressing the oral stateménWalker, 45 A.D.3d at 878. In fact, aeBondent concedes,

the trial court's ruling on the admissibility of Walker's oral statement "waa paradigm of
clarity." Dkt. 6 at 14; Dkt. 3-4 at 239 ("As to the oral statement, although | hawatedithat |
don't have so many problems with itbdlieve that [Detective 1] did apprise [Detective 2] on the
matter. [Detective 2] knew what was said. But [Detective 2] went in there not knetvatghe
matter was. So | would deny the oral statement and deny the suppression otig¢he wri
statement.")

Due to this lack of clarityif is impossibleo conclusivelydeterminevhether the statement was
suppressed on federal grounds, suckliaanda, which would permit the Court to review the
claim on the merits were the claimtradherwise procedurally barred, or some other adequate
and independent state ground, which would bar the Court's re@e&vColeman v. Thompson
501 U.S. 722, 729-33 (199Richardson v. Greend97 F.3d 212, 218 (2d Cir. 2007).
However, based on the trial court's rulisgeDkt. 6 at 14, in which it refers to the inconsistent
testimony of the two detectiwgitnesses regarding the oral statement, it appears the trial court
suppressed the evidence based on the unreliability of the statement itself, anchadiasist

that itwas involuntarily obtained in violation Miranda.

19



unreasonably applieg@deral law or madan unreasonable determination of fagith respect to
this testimony.

c. Improper Jury Instruction Regarding Depraved Indifference Murder
Walker next argues that the trial court erbgdmproperly instructing the jumegarding

the legal elements of depraved indifferenugrder. Dkt. 1 at 9. Walker's argument is based on
thechange in New York's law of depraved indifference murder that occaiftexchis conviction
but during the pendency of his direct appeadeDkt. 1 at ECF 27-3(People v. Martinez220
N.Y.3d 971, 975-76 (2012) (Smith. J., concurring) (discussing dawelafpof New York's
depraved indifference murder jurisprudence).

At the time of Walker’s trial, thelements for depraved indifference murder were
governed by th&lew York Court of Appeals’ decision iReople v. Registe60 N.Y.2d 270
(1983), which held tht there was no mens rea element beyond recklessness for the crime of
depraved indifference murdeld. at 278 (the state legislature did not intend the concept of
depraved indifference to “function asrens realement, but to objectively define the
circumstances which must exist to elevate a homicide from manslaughter to murder”)
Consistent witlRegister the juryin Walker’s trialwas given the following instruction regarding
the depraved indifference murder count:

Murder in the second degreenderour law, aperson is guiltyof murder
in the second degree when, under circumstances showing a depraved indifference
to human life, he recklessly engages in conduct which creates a grave risk of
death to another person, and thereby causes the death of that person.

According to the lawa person acts recklessly with respect to another
person's death when that person engages in conduct which could create the
substantial and unjustifiable and grave risk that another person'’s death wrijl occ
and when he is aware of and consciously disregards that risk, and when that risk is

of such nature and degree that disregarding it is a gross deviatiothom
standard of conduct a reasonable person would obisettve same situain.
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A crime which is consideregbckless iggeneally regarded as leserious
and blanewathy than acrime committed intendinally. But when reckles
conductis engaged in under circumstances showing a depiaddterence to
human life the lawregards that conduct as so serious, so egregious, as to be the
equivalent of intentional conduct.

Conduct showing a depraved iffdrence to humahfe is much more
serous and blamgorthy than conducivhich is merely reckless. It is conduct that,
beyondbeing reckless, is so wanton, so deficient in moral sense and concern, so
devoid of regard for the life or lives of others, as to equal in blameworsiases
intentional conduct which produces the same result.

In determinng whether the defendant's condsitbwed a depraved

indifference to humatfe, you the jurywould have to decide whether the

circumstances as youwnfi they existed surrounding his reckless conduct, when

objectively viewed made that conduct so uncaring, so callous, so dangerous and

so inhuman as to demonstrateadtitude of btal and utter disregard for the life or

lives of the persons endangg.
Dkt. 9-3 at ECF 84-86. Walker’s trial counsel did not object to that instruction, whicletborre
stated the law at the time undRegister

After Walker’s conviction andvhile his appeal was pending, the Court of Appeals
decidedPeople v. Feingold7 N.Y.3d 288, 294 (2006), which was the culmination of a series of
decisiors eroding the “objective circumstances” standar®egisterand moving in the direction
of requiring anensrea element for depraved indifference murdeee People v. Marting20

N.Y.3d 971, 975-76 (2012) (Smith. J., concurring) (discussing development of New York's

depraved indifference murder jurisprudente)n Feingold the Court of Appealsxplicitly

12 AlthoughWalkerrelies onPeople v. HafeeZ100 N.Y.2d 253 (2003)p demonstrate thahe
law changed before his conviction, this reliance is misplatkdeezdid not change New York's
law of depraved indifferencdt merely portended the change that was to contat change
only occurred withH-eingold SeeMartinez 20 N.Y.3d at 976—77 (Smith. J., concurriftyur
new standard, as articulatedraingold should apply to cases brought on direct appeal”)
(internal citations omitted)Indeed, in a certified question from the Second Circuit, the New
York Court of Appeals instructed that "a series of decisions [includafge? incrementally
pointed the law in a different direction, culminating in our explicit overrulingexjisterf60
N.Y.2d 270 (1980)] an®anchez98 N.Y.2d 373 (2002)], ifreingold" Policano v. Herbert7
N.Y.3d 588, 595 (2006).
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reversedRegister andestablished thatlepraved indifference to human life is a culpable mental
state"that had to be proved as an element of depraved indifference meeiegold,N.Y.3d at
294. The court explained that “depraved indifference is best understood as an utterdiByeg
the value of human life—a willingness to act not because one intends harm, but because one
simply doesn’t care whetherigvous harm results or not[.Jid. at 296 (internal quotations
omitted). The courtalsoreaffirmedits earlierconclusionfrom People vGonzalez1 N.Y.3d 464
(2004),thatdepraved indifferencis a state of mind that is inconsistent with an intent to kill.
at293. Hence, #er Feingold “depraved indifference murder convictions may no longer be
upheld where the evidence of intent to kill is compellinglartinez 20 N.Y.3d at 9763

Although Walker did not object to the depraved indifference murder instruction given a
trial, he challenge it on direct appeal, arguing that the failure to give a jury instruction that
comported withHFeingold which had not yet been decided at the time of his trial, cotetit
due process violation. Dkt. IDat ECF47-49. The Appellate Division, however, did not
address the merits tis agument, instead finding that it was procedurally barred becduse o
Walker’s failure to preserve his objectiantrial Walker, 45 A.D.3d at 878 The Appellate
Division denied Walker’s appeal in 200At that time,there was no Court of Appeals decision
regarding the applicability of the changed standard establisiezingoldto cases odirect
appeal. Walker’s conviction became final in May 2008ee People v. WalkelO N.Y.3d 772

(2008).

13 Several months after itkecision inFeingold in November 2006, the Court of Appeals
decidedPolicang in which it held, in response to a question certified by the Second Circuit, that
the change in the law regarding the mens rea element of depraved indifferencetihatndas
definitively established ifreingolddoes not apply retroactively to convictions challenged on
collateral review.Policang 7 N.Y.3dat 603—04. Although Walker sought collateral review of

his convictions by filing @oram nobigetition and a 440 Motion, he did not raise the jury

charge issue in either of those petitiofd.
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Six monthdater,in November 2008, the Court of Appeals addressed the applicability of
the change ithe law regarding the mens rea element of depraved indifference mudiecto
appeals irPeople v. JeaiBaptiste 11 N.Y.3d 539 (2008). ldeanBaptiste the Court of
Appeals distinguished itgrior holding inPdicanov. Herbert 7 N.Y.3d 588 (2006), and held
that, although intervening changes of law shouldoecdppliedo cases on post-conviction
collateralreview,theyshouldbe appliedo cases where the defendantgviction is still
pending on direct appeal and thus not yet findl.at 543 (although intervening changes in law
"should not be applied on collateral review to defendants whose convictions becamedinal pr
to our new interpretation of the law oftaved indifference murder" "that is not the case here,
where defendant's conviction is still not final").

Thus, the history dfvalker’s case coincidentallg interwoven with the evolution de
law on depraved indifference murder: his conviction o@xlibefore the change in the mens rea
standarcestablished b¥eingold his appeal was pending whé&eingoldwas decidegand his
conviction became finaldfore the Court of Appeals decidedleanBaptistethat theFeingold
standard should be applied to cases pending on appele this timing might suggest that
Walker should benefit from the interveniolgange in the law regarding depraved indifference
murder,that is not the case. As discussed beldalker’s claim fails because loed not
preserve his claimvhenhe challengednly thedepraved indifference murderstructiongiven
to the juryandnot the sufficiency of the evidence supporting his conviction, which is a
prerequisite for retroactive application of th@ngold mens rea standardPeople v. Jean
Baptiste 11 N.Y.3d 539, 542 (2008) ("We hold that the standard as articulakeinigold

should apply to cases brought on direct appeahich the defendant has adequately challenged
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the sufficiency of the proak to his depraved indifference murder conviction.") (emphasis
added).

I. Applicable Standard foA Federal Constitutional Violation Based
on Purportedly Erroneous State Cogury Instruction

The propriety of a state court's jury instructions ordinarily is a matteataf w that
does not raise a federal constitutional isstee Cupp v. Naughtefl4 U.S. 141, 146 (1973);
United States ex rel. Smith v. Monta§85 F.2d 1355, 1359 (2d Cir. 1974). Further, even if the
jury instruction violated state law, t@abeaselief is available unless the error also violatesl
petitioner’'sfederal rights See Estelle v. McGuiy®02 U.S. 62, 7172 (1991) (state law error
regarding jury instruction is not itself a basis fiabeaselief).

Jury instructions violate due process if they "fail[] to give effect to [thag)irement” that
the prosecution must prove every element of a charged offense beyond a reakarzbl&See
Middleton v. McNeijl541 U.S. 433, 437 (2004) (per curiam). Also, "[a] jury charge violates due
process when there is a reasonable likelihood that the jury has applied thegeldhihstruction
in a way that violates the ConstitutionCortijo v. Bennett422 Fed. App'x 12, 13 (2d Cir. 2011)
(citing Middleton 541 U.S. at 437)A petitioner "making a claim of improper jury instructions
faces a substantial burden” to establish that "the ailing instruction by itsefested the entire
trial that the resulting conviction Mit[ed] due process.Devalle v.Armstrong 306 F.3d 1197,
1200-01 (2d Cir. 2002)jnternal alterations and citations omitted).

il. Walker Was Not Entitled to Retroactive Application of the
Feingold Mens Rea Standard

Walker has failed to demonstratet he was entitled, under New York law, to have the
jury instructed pursuant to the standard sétaimgold While the Court of Appeals ilean

Baptisteheld that the intervening change in law with regard to the mens rea requirement fo

24



proving depraved indifference murder should apply to cases pending on direct appeal when
Feingoldwas decided-which was the posture of Walker's casé was not erroneous fohe
Appellate Division to deny Walker’s appedirst, the Appellate Division coectly concluded
that, having failed to object to the depraved indifference instruction at trial, KWailegl to
preservehat claimfor appeal® As notedin the concurrence iMartinez with respect tanurder
cases, "[tlhe general rule tHete Court of Appeals\ill review claims only where they have
been properly preserved for review attains special importance in this contextre$aevation
rule, like our retroactivity holding iRolicanqg serves to prevent the unnecessary overturning of
convictions of defendants who committed vicious crimes but who may have been charged and
convicted under the wrong section of the statuddrtinez 20 N.Y.3d at 97{Smith, J.,
concurring)(citing Suarez6 N.Y.3d at 217) Here, as discussewfra, there is ndasis for
arguing thawalker was charged or convicted of the wrong crime.

Second, even if Walkdrad preserved his claimith respect to the jury instructioi,
would have been denidsbcaus@Valkerdid notchallenge theufficiency of thesvidenceused

to convict him ofdepraved indifference murdein JeanBaptiste the Court of Appeals hettiat

In finding the claim unpreserved, the Appellate Division necessarilyretieNew York's
preservation rule, which constitutes an "adequate and independent” state growtingrecl
federal habeaeview. A state ground is adequate when it is firmly established and regularly
followed. See Richardson v. Gree®7 F.3d 212, 219 (2d Cir. 2007)I[t accordance with

New York case lawapplication of the state's preservation rule is adequiage-frmly

established and regularly followed"). Aagbrocedural rule is considered independent when the
"state court must actually have relied on the procedural bar as an independeiulr bigsi
disposition of the case" by "clearly and expressly stat[ing] that itsrjadgrests on a state
procedural bar."Harris v. Reed489 U.S. 255, 261-62, 263 (1989) (internal quotations omitted).
Both of those requirements are satisfied by the Appellate Division's reliarideve York's
preservation ruleSee, e.g., Richardson v. GreeA87 F.3d 212, 218 (2d Cir. 2007)

("application of the state's preservation rule is adequate—i.e., firmly establistieegularly
followed"). Thus, the Appellate Division's reliance on New York's preservatienrralenying
Walker's appeal constitutes an adequate and independent staie fgirdloer barring the Court's
review of Walker's claim
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“the standard as articulatedkeingoldshould apply to cases brought on direct appeal in which
the defendanitas adequately challenged the sufficiency of the proof as to his depraved
indifference murdeconviction” 11 N.Y.3d at 542 (emphasis addegrtinez 20 N.Y.3d at

977 (Smith, J., concurring) JeanBaptiste’squalifying language, ‘in which the defendéiais
adequately challenged the sufficiency of the proof,’ is a critical part ggaat#Sanchez
jurisprudence[.]")*® Unlike the defendant idieanBaptiste Walker did not claim omppeal that
the evidence was insufficient to prove thawasguilty of depraved indifference murdes re
defined byFeingold*® Thus, Walker's assertidhathe should have received a differgmy
instructionat trial, without adequatg challengng the sufficiency of the proadf conviction, is
simply not enough’

Indeed, given the evidence supporting his convict@alkercould not haveuccessfully
challengedhe sufficiency of the evidence even undé&emgoldstandard.See Middleton541
U.S. at 437 (due process violated if jury instructions fail to give effeceteetiiuirement that
every element of a charged offense is proved beyond a reasonable dtwbbverwhelnmg
evidence at trial establisti¢hat Walker committed the “quintessential’ depraved indifference
murder,i.e., "lacking the intent to kill (bubbliviousto the consequences and with depraved

indifference to human lifg)/Valker shot] into a crowd or otherwise endarjige}innocent

>*pPeople vSanchez98 N.Y.2d 373 (2002)yasthe final case to uphold thRegisterview of
depraved indifferenceln Sanchezthe Court of Appeals upheld a conviction of depraved
indifferencemurder finding that the evidence that the defendant shot the victim "within not
more than 18 inches of his body and striking him in the chest, would permitratjonallyto
conclude that defendant demonstrated an indifference to human life so degsdude
deserving of the same punishment as intentional murdirat 384.

6 As previously discussed, Walker did not challeaggial, nor could he have collaterally
attackedthe depraved indifference murder instructiétolicang 7 N.Y.3d at 604.

"Walker’s failure to challenge the sufficiency of the evidence supporting hisctiomvin state
court proceedingalso renders that precise claim unpreserved for purposes of federal habeas
review. See28 U.S.C. § 2254(b)(1)(A) (requiring exhaustmfrstate remedies with respect to
each claim).
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bystanders."SeePeople v. Feingold7 N.Y.3d at 296People v. Payne8 N.Y.3d 270, 271
(2004). Because the evidenceattsupported Walker’s conviction would have established his
guilt of depraved indifference murder under Beengoldstandard, he cannot establish a due
process violationDevalle 306 F.3d at 1201 (habeas petitioner claiming a violation of due
process bsed on an improper jury charge must show that "the ailing instruction by itself so
infected the entire trial that the resulting cotieie violat[ed] due process").

Thus, Walker’s conviction was properly affirmed on appeal becheskepraved
indifference murder instruction givext his trialcorrectly stated the law at that tingd he was
not entitled tahe subsequent change in the law, notwithstanding the pendencydo€hbis
appeal at théme of the change And in any event, Walker's conviction was supported by ample
evidence that he committed depraved indifference murder undeeittgoldstandard.

iii. Due Process Violation for Not Applying Intervening Change in
Law

Even assumingrguendathat thedepraved indifference mder instruction given at
Walker’'strial was erroneous.e., it should have included theeingoldmens rea requirement,
and that the Appellate Division erroneously deniecapizeal, Walkestill would not be entitled
to habeaselief unless therroralso violated hidederal rights.Estelle 502 U.S. at 7172 (state
law error regarding jury instruction is not itself a basidtaloeaselief). Here, the issue is
whether Walker’s right to due process was violated byfiyellate Divisiors decision not to
apply theFeingoldmens rea standard in his direct appaafalker was not denied due process.
Under AEDPA, a petitioner is entitled to federal habeas relief if the state co
proceedingsresulted in a decision that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Cinribfited States.”

28 U.S.C. § 2254(d)(1). The Supreme Court has not spoken on the isghusttdr a state
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violates a defendant’s federal due process rights by not applying an inbgreeange in the
law that occurred while the defendant’s case was pending direct aee@uzman v. Greene
425 F. Supp. 2d 298, 315 (E.D.N.Y. 2008&ccordngly, given the absence of established
Supreme Court law on this issue, the Court has no basis for concluding that the Appellate
Division’s denial of Walker’'s challenge to the depraved indifference murder instructien gt
his trial based on an intemi@g change in the law was an unreasonable applicatitaderal
law as announced by the Supreme Court.

Federal courts in this circuiiave not yet address#te retroactivity ofFeingoldand its
kin to state court casekat still were pending on direappeal wheffreingoldwas decidedSee
Guzman425 F. Supp. 2dt316(also noting that "[tie Supreme Court has never addressed this
issue"of whether "the failure to retroactively apply a new criminal rule oédtat would
violate clearly establisheBlupreme Court law, aff'd 337 Fed. App'x 27, 29 (2d Cir. 2009);
Melendez v. Kirkpatrickr42 F. Supp. 2d 336, 351 (W.D.N.Y. 2010).

Judge Frederic Block addressed a similar issube ongresented her@ Guzman The
defendant irGuzmarhad been convicted in state court of depraved indifference murder, but the
evidence introduced at trial showihtthe defendant had intentionally killed the victinds
here, the defendant’s case was pendimdirect review wherreingoldwas decided. Judge
Block found that "the Court would be compelled to grant Guzman's habeas petitioraw the |
applicable during direct reviefue., Feingold were controlling.”" Guzman 425 F. Supp. 2d at
313. Judge Block explained that he would have granted the writ because, under the then-
established case law, "there was insufficient evidence to support [the Apeilieion's]
finding that the petitioner was guilty of depraviedifference murder."ld. Judge Block then,

without the benefit ofeanBaptiste which was subsequentlyecided analyzed whether the new
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depravedndifference murder case law applied retroactively on direct apgedliconcludethat

New York retroactivity rules would neequire that new case law, suchSamrezHafeez
GonzalezandPayne apply to Guzmanld. at 315-16. Judge Block theneached the same issue

as presented here: "whether the failure to retroactively pplgirect appeal@ new criminal

rule of state law would violate clearly established Supreme Coutt lawat 316. Judge Block

found that it would not, as the Supreme Court had not addressed the issue, and therefore AEDPA
barred the granting of the writd. at 317.

Thus, the unanswered question that remains in the Second @idwetsewheris
whethera stde violates adefendant'sederal due procesghtswhere the statappellate court
does not apply ehange in state law that occuhsringdirectreview of the convictiort® All of
the case law iderited by the Court only addresses the issue of whetherchasiges in law are
retroactively applicable ocollateral review not direct review.See, e.gHenry v. Ricks578
F.3d 134, 139-40 (2d Cir. 2009) ("The question whether, or under what circumstances, due
process requires that a new interpretation of a criminal statute by a stite& bourt be
applied retroactively onollateral reviewis one of first impression in this Circuit(¢mphasis
added) Fiore v. White 531 U.S. 225, 226 (200{)We granted certiorari in part to decide when,
or whether, the Federal Due Process Clause requires a State to apply a newaitinber pfet

state criminal statute retroactively to casesaliateral review") (emphasis addedHence, as

'8 The Supreme Court has addressed similar questgasding neviederallaw, such as

whether the federal rule announcedatson v. Kentuckyt76 U.S. 79 (1986), should be applied
"to litigation pending ordirect state or federal review or not yet final wisatsonwas decided."
Griffith v. Kentucky479 U.S. 314, 317 (1987). There, @eurt answered in the affirmative and
held that "a new rule for the conduct of criminal prosecutions is to be apphedctesely to all
cases, state or federal, pending on direct review or not yet final Id..at 328. Additionally,

the New York Court of Appeals has held it is not constitutionally required to ceuelg apply
new stateules to cases pending direct review. People v. Mitchell80 N.Y.2d 519 (1992).

But the precise question heemainsunanswered in the Second Circuit and, more aptly, by the
Supreme Court.
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Judge Block concluded @uzmanthis Court has no basis to fitlthtthe Appellate Division’s
decision in Walker’'s case was an unreasonable application of clearly establisradléd
because the Supreme@bhas not spoken on this isstie.

Even were the Court to concluttetthe Appellate Division’s decision not to apply the
intervening change in the law to Walker’'s case violated due process, that ermbeoul
harmless given that the evidence was sidfit to prove that Walker acted with the requisite
depraved indifference mens rea undleingold See Chapman v. Californi&86 U.S. 18, 23-24
(1967);Fahy v. State of Connecti¢cu®75 U.S. 85, 86—-97 (1963).

Under the facts of Walker’s case, it reasonably can be inferred that theyad/thathe
necessary depraved indifference mens reapn@sen beyond a reasonable doubee Feingold
7 N.Y.3d at 295, 297 (finding that evidence could permit the inferehdepraved indifference
mens rea).Indeed,Walker "might well be said to have acted with the mens rea of depraved
indifference" because "the factfinder simply announced a guilty vérdidt.at 295.

V. Walker's Conduct Constitutes Depraved Indéfece Murder

Unlike in JeanBaptiste Martinez Payne Suarezand the other related casaesvhich
the evidence strongly supported an intentional murder conviction, the evidence here is
paradigmatiof the nature of depraved indifference murder. Walker's case does not fall into the
category of cases that no longer qualify for depraved indifference nuoaections. he
evidenceshowedthat Walker and his accomplice indiscriminately fired their weapons into the
entrance of a nightclybvhichdemonstrates Walker's "utter disregard for the value of human

life—a willingness to act not becausee intends harm, but because one simply doesn't care

19 Judge Block specifically noted that “[s]ince there is no Supreme Court holdingsiddrthe
issue of whether the states must retroactively apply a new criminal ruleeolestait cannot be
concluded under AEDPA that the Appellate Division's rejection of Guzman's insaffjcclaim
was contrary talearlyestablished Supreme Courepedent."Guzman 425 F. Supp. 2d at 317.
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whether grievous harm results or nold: at 296 (explaining depraved indifference mens rea).
Unlike those typical "one-on-one shooting" cases in wmanderconvictions were overturned
(such afPeople v. Suared N.Y.3d 202 (2005)]JeanBaptiste andMartine?, the evidence here
did not strongly indicate intent to Kill, but rather strongly demonstrated that timg kittcurred
under circumstancesvincing depraved indifferende life which, like any other mens reaay
be proved by circumstantial evidenc&ee idat 2%-97(noting that a case may state a
"'guintessential' case of depravedifference murder [where] the circumstantial proof of
depraved indifference would be compellinggg¢e alsdeople v. Jernatowsk238 N.Y. 188, 192
(1924) ("[W]hen the defendant fired two or more shots into the house where he knew there were
human beinghe committed an act whidhe jury certainly could say was imminently dangerous
and which evinced a wicked and depraved mind regardless of human life and which amply
supplied the evidence of malice and felonious inteREpple v. Fenne61 N.Y.2d 971 (1984)
(defendant fired into a fleeing crowdeople v. Russel®1 N.Y.2d 280 (1988) (defendant shot
and killed an innocent bystander during a gun battle).

Accordingly, Walker's petition with respect tos claim that he was denied due process
because arrroneous depraved indifference murder jury charge was given is denied.

d. Ineffective Assistance of Appellate Counsel

Walkerlastly argues thahis appellate counsel's performance was constitutionally
defective because counsel failed to appeal his connioticthe ground that it was obtaired
least in part by "falsified evidenceDkt. 1 at 4. AlthoughValkerpreviouslyclaimed
ineffective assistance of appellate counsel inwmisof errorcoram nobigetition, the basis for
his claimthere was that appellate counsel failed to rais8rady andRosarioclaims to the

Appellate Division not that his appellate counsel failed to appeal the admission of "falsified
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evidence'at his trial. Dkt. 1 at 4, 10.BecauséValkernow presents a new thgoof why his
appellate counsel was ineffective, Walker's claas not been previouslfairly presented"” to
the state courts in a manner "such that the state court had a fair opporturiity @sddamez v.
Keang 394 F.3d 68, 73 (2d Cir. 2005) (citatiomitted). Walker's claim therefore i
unexhausted and the Court is procedurally barred from granting relief witlctréspieeclaim.
See28 U.S.C. § 2254(b)(1)(A) ("An application for a writ of habeas corpus . . . shall not be
granted unless it appes that the applicant has exhausted the remedies availdéhéecourts of
the State.").Walker concedes that he did not exhaust this claim. Dkt. 1 at 11.

However, because Walker's petition thus presents both exhausted and unexhausted
claims, it constiutes a "mixed" petitiorRratt v. Greiner 306 F.3d 1190, 1197 (2d Cir. 2001),
and the Court in its discretion mdgnythe petition including the unexhausted claims, on the
merits 28 U.S.C. 8254(b)(2) (An application for a writ of habeas corpus may be denied on
the merits, notwithstanding the failure of the applicant to exhaust the remedliablavn the
courts of the State."seeJelinek v. Costella247 F. Supp. 2d 212, 262—-63 (E.D.N.Y. 2003)
(discussing discretionary denial lmdbeagetitionon the merits).

Walker's ineffective assistance of appellate counsel clamthsut merit To establish
that his appellate counsel was ineffective, Walker must showithabunsel's conduct "fell
below an objective standard of reasonableness" and that "there is a reasonabliytbbgbi
but for counsel's unprofessional errors, the result of the proceeding would have beentdiffe
Strickland v. Washingtod66 U.S. 668, 688, 694 (1981).

Walker's petitiordoes not identify th&falsified evidence"thatpurportedlywas
presented to the jurywWalkersimply asserts that "defense counsel objected to the admission of

into evidencdsic]. The jury specifically requested to view this evidence and therefore took it
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into consideration as part of their decision of guilt." Dkt. 1 at'LiBe record reflects that the
jury requested numerous pieces of evidence and testimony, including exhibits, tbleart
Miranda sheet, and police detective and other witness testin®egDkt. 9-3 at 693.Yet
Walker fails to identify which item(s) of evideneas allegedly falsifiedand thus presents no
basis to determinghe validity of his assertionln addition,Walker's petition fails to show how
appellate counsel could have shown from the record on lapganysuch evidence was
falsified, or how his claim of the falsified evidence, even if proved, would havaedfde
outcome of his appeal.

Accordingly, Walker's claimnegarding the ineffectiveness of his appellate coussel

denied.
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CONCLUSION

For the reasons set forth above, the petition for a whab&asorpus pursuant to 28
U.S.C. § 2254 is dismissed as untimely under 28 U.S.C. § 2244(&)&h were the petition
not timebarred, the claims Walker asserts are either proadtdinarred, without merit, or both.

Walker is denied a certificate of appealability, as he has failed to make a "sabstant
showing of the denial of a constitutional right." 28 U.S.C. § 2253(gé&)Middleton v. Att'ys
Gen, 396 F.3d 207, 209 (2d Cir. 2005) (petitioner has not shown that "reasonable jurists could
debate whether . . . the petition should have been resolved in a different manner or ¢baethe i
presented were adequate to deserve encouragement to proceed fuititiéitipnally, he Court
certifies pursuant t88 U.S.C. § 1915(a)(3) that any appeal from this Order would not be taken
in good faith, and, therefor forma pauperistatus is denied for purpose of an appeal.

Coppedge v. United Stat€3§9 U.S. 438, 444—-45 (1962).

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:July 2 2013
Brooklyn,New York
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