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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK
____________________________________________________________ X
DOLORES JOHNSON, :

Raintiff,

MEMORANDUM & ORDER
- against

UJA FEDERATION OF NEW YORK, : 10-cv-05648-ERK-VVP

Defendant. :
____________________________________________________________ X
KORMAN, J.:

Dolores Johnson has been employed Vfarious periods, beginning in 1977, by the
Jewish Child Care Association, Inc. (*JCCA™a participant in the Retirement Plan for
Employees of United Jewish Agal-Federation of Jewish Philanbpies of New York, Inc. and
Affiliated Agencies and Institutions (the ldn”). On November 12, 2010, Johnson filed a
complaint against the UJA Federation of New York (“UJA”) in New York State Supreme Court
asserting that she is entitled ore benefits, as a particigannder the Plan sponsored by the
defendant. Johnson’s complais¢eks pension credits for hservice during the following
periods: (1) 1977 to 1981; (2)lyuLl987 to September 1989; (3) January 1994 to 1995; and (4)
July 7, 1995 to June 30, 1996ee Compl. On December 7, 2010, asserting preemption by the
Employee Retirement Income Security Act of 1974 (“ERISA”), the defendant removed the case
to this court. After completion of discaye both parties moved for summary judgment.

FACTS
A. Local Rule56.1

Defendant argues that plaintiff's motion feummary judgment shtwibe dismissed for

failure to submit a statement of undisputed faetssuant to Local Civil Rule 56.1. Def.’s Opp.

Br. 2. Under this provision, a moving party masinex to its notice of motion for summary
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judgment, a “short and concise statement, in reret paragraphs, of the material facts as to
which the moving party contendsetie is no genuine issue to be tried. Failure to submit such a
statement may constitute grounds for denialtred motion.” Local Rule 56.1(a). Despite
plaintiff's counsel’s failue to abide by this rule, this defastnot fatal in this case because (1)
plaintiff annexed an Affidavit of Facts tbher summary judgment brief, (2) the defendant
submitted a clear and concise Rule 56.1 statemith its motion for summary judgmen¢3)
this case is not factually complicated, and (4) the facts are easily discerned from the
administrative record, which is relatively shoiithus, in the interest axpedition and finality, |
overlook this omission and rule on the moti@iter conducting an “agluous review” of the
record. See Holtz v. Rockefeller & Co., 258 F.3d 62, 73 (2d Cir. 200{)olding that “while a
court is not required to considerhat the parties fail to pat out in ther Local Rule 56.1
statements, it may in its discretion opt to conduciassiduous review of the record even where
one of the parties has failed to filechua statement”) (internal quotation omitted).
B. Undisputed Facts

1. The Plan

The Plan, which provides retirement betsefo eligible empmyees, was amended and
restated effective October 1, 19@0Oprovide differenplan provisions fonon-union (Part A) and
union employees (Part Bfee Hirschhorn Decl. Ex. A, at I273-74; Ex. B, at D00409. Under
the October 1, 1989 amendment, non-union employees no longer requideto contribute to
the Plan as a condition of particifwat and benefit service creditingd. Employees are eligible

to participate in the Plan after one year of servick.at Ex. A 8 3.1; Ex. B § 3.1. Participants’

! The plaintiff has also failed to file an opposition to théebdant's Rule 56.1 Statement. Under the local rule, the
defendant’s statement of material fagtould be deemed admitted due to mifis failure to oppose. Local Rule
56.1(c). Nevertheless, in the interests of justice,ridoot an “assiduous review” dhe record to discern the
undisputed facts.
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pension benefits are calculatedsed upon a formula consistingyefars of credited service and
final average earningdd. Ex. A 8 5; Ex. B § 5.

The Board of Directors, which is responsibide administering the Plan, delegated to the
Pension Subcommittee the responsibility for interpreting the Plan’s providihrisx. A 88 14.1
& 14.2; Ex. B 88 14.1 & 14.2. “The determinationtbé Pension Subcommittee, which shall be
made by such Subcommittee in its sole discretion based upon the Plan documents, as to any
guestion of interpretation shall be final, bimgl and conclusive orall interested persons
including, but not by way of limitation, EmployeeBarticipants, their Beeficiaries, heirs,
distributees and personal represewés and any other person claimiag interest in the Plan.”
Id. at Ex. A8 14.2; Ex. B § 14.2.

The Plan establishes a two-level prdwes to handle claims for benefitéd. Ex. A at 8§
14.6; Ex. B 8§ 14.6. All initial claims for benefitge submitted to an individual designated by
the Pension Subcommittee (the “Initial ClaiReviewer”) to reviewclaims for benefits.ld. If
the Initial Claims Reviewer partlg or wholly denies a claim, hmust provide written notice to
the claimant, which includes “the specific reasofis}Yhe denial, specific reference to pertinent
Plan provisions on which denial is based, a dpson of any additional marial or information
necessary for the claimant torfext the claim and an explamat of why such material or
information is necessary, and appropriate infornmaéis to the steps necessary to be taken if the
claimant wishes to submit the claim for further reviewd!

The claimant may request the Pensiarb&@mmittee review rgy denials by filing a
written request within 60 daydter receiving the litial Claims Reviewgs written decision.ld.
After holding any hearings necessary or conaigctiny independent investigation necessary to
render its decision, the Pension Subcommittewiges a written decision, including “specific

reasons” in the event of a denidfl. The Plan specifies that all decisions -- of the Initial Claims

3



Reviewer, when no review is requested, andhef Pension Subcommittee, when a review is
requested, “shall be final, binding and conclusivelbimterested persons as to participation and
benefit eligibility, the Participant’s amount of Compensation artd asy other matter of fact or
interpretation relating to the Plan. All dseicns on claims shall be made by the Pension
Subcommittee in its sole discretion based onRla® documents and shall be final and binding
on all Participants, Beneficiarieadother persons and entitiedd.

2. Plaintiff's Employment History

Johnson’s initial period of employment witte JCCA began in 1977 and ended in 1981.
Hirschhorn Decl. Exs. G & H.The JCCA rehired Johnson in a non-union position on July 12,
1987. Id. Although there was initially a dispute on theaexdate of her termation during this
period of employment, the parties now agreat tthis period of employment terminated in
January 1995.1d.; Hirschhorn Decl. Ex. N. Johnsonstemed employment with the JCCA in
July 1995 and remained until June 1996. Johnson was again rehired in a union position on
June 18, 2000 and remains employed by the JCCA. Defs.’ R. 56.1 Statement  11.

3. Administrative Record Below

Johnson filed a written claim with theaRl dated March 11, 2006, seeking additional
pension credits for her emplment during the following period¢l) October 1978 to October
1981; (2) July 12, 1987 to September 30, 1989; ()aky 1994 to January 1995; and (4) July 1,
1995 to June 30, 1996. Hirschhorn Decl. Ex. K. the letter, Johnson alleged that she was
entitled to credits for these periods becaugestie had submitted paperwork to join the Plan
when she was first employed by the JCCA in 192Ythe JCCA deductgaension contributions
from her under the name of Mt. Pleasantt&pe School Union Free School District (“Mt.
Pleasant School District”), asdicated on the 1979 W-2 issutdher by the Mt. Pleasant School

District; (3) when she was rebd in 1987, she was told she would be enrolled in the non-union
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pension plan; (4) documentation showed that dr@ployment with the JCCA terminated in
January 1995 (not January 1994), and sherehired from July 1995 through June 1994.

The Initial Claims Reviewer’s written deobn, dated June 19, 2006, granted in part and
denied in part Johnson’s claims. Hirschhorn Dexl.E First, he determined that the JCCA had
not deducted pension contributions fromhdson under the name of Mt. Pleasant School
District, nor had it remitted any deductions to the Plath. “As its name discloses, the [Mt.
Pleasant School District] is a public school district. It is separate and apart from JCCA, which is
a private not-for-prfit corporation.” 1d. at DO0098. Moreover, thinitial Claims Reviewer
noted that Johnson, on March 15, 1989, had “sicaretl dated a Retirement Plan Waiver of
Enrollment Form,” (*“Waiver”) which states that, Dolores Johnson, waivey right to enroll in
the Retirement Plan at this timeldl.; see also Ex. J, Attachment A. He deduced, therefore, that
as of March 15, 1989, “[Johnson] knew that [she&] hat been a member of the Retirement Plan,
and did not intend to join it.” Ex. J, at DO0098he Initial Claims Reiewer accepted Johnson’s
proof that she had continued to work for the JCCA until January 1995 and credited her an
additional year of seice under the planld. He then dismissed Johnson’s claims for additional
benefits under § 2.02(d) and (f) thie Plan, which provides that,

Failure of an Eligible employee to file [an] application within the
time stated . . . shall constitute an election not to become a Member
and a waiver of all benefits urdéhe Plan, except . . . . [an]
Eligible Employee who has not bene a Member as of his first
eligibility date may upon any subguent Entry Date become a
Member in the same manner as an Employee than becoming

eligible for the first time, but with no credit . . . prior to his date of
membership.

Id. at Attachment B.
Johnson filed an appeal with the PensBubcommittee on August 10, 2006. Hirschhorn
Decl. Ex. K. She reiterated most of thangsaarguments on appeal and requested the same

benefits as in heinitial claim. 1d. On appeal, she also contked that (1) the March 1989
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Waiver was irrelevant because she was requesting credit for years prior to 1989, and (2) the 1979
W-2 form issued by the Mt. Pleasant School ustshows that no FICA taxes withheld, and
therefore, proves that these were in fact pension contributions the JCCA deducted from her
wages. Id. The Plan Administrator filed a writtestatement of its position with the Pension
Subcommittee, dated December 5, 2006, statiag, based on Johnson’s evidence, she was
entitled to two additional years of crediwering her service from January 1994 to 1995 and
from July 1995 to June 1996. Hirschhorn Déol. L, at D00124-125. Finding that the evidence

did not support Johnson’s remaining claims, beer, the Plan Admistrator recommended the
Pension Subcommittee deny thosd. at D00123-124.

On December 8, 2006, the Pension Subcoremitield a hearing, during which Johnson
testified and provided evidence sapport of her appeal. Hitdgorn Decl. Ex. M. The Pension
Subcommittee issued itgritten decision on December 15, 200@mging in part and denying in
part Johnson’s appeal. Hirdworn Decl. Ex. N. The dects addressed Johnson’s claims
pertaining to her service pre-October1®89 and post-October 1, 1989 separatdly. With
respect to the post-October 1989 period, the Pension Subauitiee held that Johnson was
entitled to an additional twoegars of credit for her seng, as recommended by the Plan
Administrator. Id.

The Pension Subcommittee denied Johnson’s claims pertaining to her service pre-
October 1, 19891d. First, the decision lists the defedh Johnson’s position that the 1979 W-2
form issued by the Mt. Pleasant School Distragiresents a deductionrfa contribution to the
Plan: (1) Mt. Pleasant School District is a New Y8thte public school distt, which is wholly
separate from the JCCA, (2) the W-2 form shows that Johnson earned non-covered wages in
1979 from Mt. Pleasant School District, and thederal and New York State taxes were

withheld, (3) the W-2 form also shows that Jamsas not eligible to pacipate in the school’s
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pension plan.ld. The decision notes that the lackFIfCA deductions on this W-2 form does
not signify that the amount shown was a p@mscontribution because certain government
entities, such as the Mt. Pleas&thool District, were not requaeo participate in the Social
Security system at that timéd. Moreover, a separate JCCA Wim prepared for Johnson in
1979 shows that Johnson was paitticipating in the Planld.; seealso Ex. L.

The decision then discusses the availabldesce that contradicts Johnson’s claim that
she had requested to join the Plan in 1977, and then again in [B8First, Johnson would not
have signed the Waiver in Mar&dB89, if she intenakto actively particip& in the Plan between
1978 and 1989.d. Second, Johnson never protested et that her 1979 JCCA W-2 Form
stated that she was neligible to participate in the Plan.d (emphasis in original). Finally, the
Pension Subcommittee found that the humaouees person, whom Johnson claims told her
she would automatically be placed into then-union pension plan, tdacredibly denied
Johnson’s contention because the non-union pattteoPlan did not come into existence until
October 1, 19891d. Based on the available evidence, and the same Plan provisions relied upon
by the Initial Claims Reviewer, the PensiombSommittee granted Johnson two additional years
for her service post-1989, but denied her request for additional credit for her service pre-1989.
Id. This appeal followed.

DISCUSSION

Although the complaint removed from the stedeirt does not addretise ERISA statute,
and the plaintiffs summary judgme brief is not a model of atity, it appears that plaintiff
asserts a claim for benefits under ERISA § 5[{2{éB), 29 U.S.C. § 1132(a)(1)(B), and a claim
for breach of fiduciary duty under ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3).

“[A] denial of benefits challenged und&r1132(a)(1)(B) is to be reviewed undeda

novo standard unless the benefit plgimes the administrator ordiiciary discretionary authority
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to determine eligibility for benefits or to construe the terms of the pl@orikright v. Frommert,

130 S.Ct. 1640, 1646 (2010). When “the terms ofa grant discretionarguthority to the plan
administrator,” a deferential arbitrary aodpricious standard e&view applies.ld.; Hobson v.
Metropolitan Life Ins. Co., 574 F.3d 75, 82 (2d Cir. 2009) (quotiRggan v. NYNEX Pension
Plan, 52 F.3d 438, 441 (2d Cir. 1995)). Moreover, vehardenial of ben#&$ is characterized
“as a breach of fiduciary duty,” as in this cageé‘does not necessarily change the standard a
court would apply when reswing the administrator’s desion to deny benefits.Varity Corp.

v. Howe, 516 U.S. 489, 514 (1996).

Under the terms of the Plan here, “[tlhe determination of the Pension Subcommittee,
which shall be made by suchil®ommittee in its sole discreti based upon the Plan documents,
as to any question of interpretation shall bealfi binding and conclug on all interested
persons including, but not by way of limitation, Bioyees, Participants, their Beneficiaries,
heirs, distributees and personal representawelsany other person claing an interest in the
Plan.” Hirschhorn Decl. Ex. A § 14.2; Ex. B18.2. Because the Plareally delegates to the
Pension Subcommittee the authority to interptetprovisions, the defential arbitrary and
capricious standard of review applies to iplidi’'s claims under bottprovisions of the ERISA
statute. Under this standard, an administia decision to deny ERISA benefits may be

overturned “only if it was without reason, unsuppdrt®/ substantial evidenae erroneous as a
matter of law. This scope of review is narrowthlus|,] we are not free to substitute our own
judgment for that of [the insurer] as if we ngeconsidering the issuef eligibility anew.”
Hobson, 574 F.3d at 83-84 (quotirRpgan, 52 F.3d at 442) (alterats in original).

Having thoroughly reviewed the administrativecord in this case and all additional

evidence the parties provided,fihd that there is nothing atbary or capricious about the

Pension Subcommittee’s decision. The decissosupported by substantial evidence, and it is
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clear from both the hearing transcript and dleeision that the Pension Subcommittee carefully
considered each piece of esite in renderings decision.

Although Johnson relies heavily on the 1979 \id#2n issued by the Mt. Pleasant School
District, she does not provide any credible evateto show that the JCCA and the Mt. Pleasant
School District were one entityr that the W-2 form represerttsee amounts the JCCA deducted
from her pay as pension contributions. Steo aloes not provide any evidence to prove her
allegation that it was the JCCthat sent her the 1979 W-2rio issued by the Mt. Pleasant
School District. All the availabl evidence indicatethat Johnson was not piaipating in the
Plan prior to October 1, 1989: (1) there is na@emce of any contributions Johnson made to the
Plan, as was required prior to October 1, 1929;the March 1989 Waiver indicates Johnson
was not participating in the Plan at thanhe; (3) the 1979 W-2 form issued by the JCCA
indicates that Johnson is nparticipating in the Plah;and (4) the letter from the human
resources person denies tellirmphdson that she would be autornally placed in the Plan when
she was rehired as non-union employee in 1987. Because Johnson fails to provide sufficient
evidence to make out her claim, the UJA is &dito summary judgment as a matter of law.
Celotex Corp. v. Catrett, 477 U.S. 317, 331 (1986).

Johnson also claims that the defendant has not yet adjusted her pension to give her the
two additional years of service that the PensBubcommittee credited her. PIn.’s Br. 2.
However, the evidence in the record indicated #he has already received credit for these two

years. See Hirschhorn Decl. Ex. F.

2 During the December 8, 2006 hearing, Mr. Neil Kleinhandler, a member of the Pension Subsemanitl,
attempted to explain to Ms. Johnson that her 1979 W-2 issued by the JCCA indicates that she was not participating
in the Plan. He explained, “every employer, including your employer, . . . in 1979 was mandated, they had to
answer a question, ‘Is this particulemployee a participant in the pension plan or not? Yes or no?’ They must
answer that. They answered ndhey gave you that form.”See Hirschhorn Decl. Ex. M, at 59:21-24. Ms.
Johnson, however, refusedaocept this explanation, and responded, “They hid the little pension that they took out
on that W-2 so they answered ndd. at 59:25-60:2.
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CONCLUSION
The defendant’s motion for summary judgment is granted.
SO ORDERED.

Brooklyn, New York
March 19, 2012
Edward R. Korman
Edward R. Korman
Senior United States District Judge

10



