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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
FELICIA PEREYRA, :

Plaintiff,

: OPINION AND ORDER
-against : 10-cv-5873(DLI)

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL SECURITY, :

Defendant. :
__________________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Plaintiff Felicia Pereyra“Plaintiff’) filed an application for Social Security Disability
(“SSD') and Supplemental Security IncomM&$r') under the Social Security A¢tthe Act’) on
March 29, 2007. Plaintiff alleged her disability began on December 31,, 206 to
hypertension, embolism and thrombosis of veins, and lumbar scoli@sisa decision dated
February 20, 2009, Administrative Law Judge Jeffrey JorlahJ’) concluded that Plaintiff
was not disabled within the meaning of tAet. On October 21, 2010, the AlsJdecision
became the Commissionerfinal decision when the Appeals Council denied Plaistiféquest
for review.

On December 17, 2010, Plaintiff commenced the instant action seeking reveisal of t
Commissionés decision and remand solelyr fthe calculation of benefitsThe Commissioner
moved for judgment on the pleadings, pursuant to Fed. R. Civ. P. 12(c), seeking affirmdten of t
denial of benefits. SeeDef.’s Mem. of Law in Supp. of His Mot. for J. on the Pleadings, Dkt.
Entry 12) Plaintiff crossmoved for judgment on the pleadingsssertingthat the ALJs

determination that Plaintiff could perform sedentary worfkaiwed because it isot supported by
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a treating physicids opinion and it fails tgoroperly assess Plaintiff credibility. Further,
Plaintiff argueghat the court should remand for calculation of benefits only betheisecord is
complete and providesubstantiakvidence of Plaintiffs disability. SeeMem. of Law in Supp.
of Pl’s Cross Mot. For J. on the Pleadings and in’®pp Def's Mot. for J. on the Pleadings
Dkt. Entry 14 (Pl. Mem?).)

For the reasons set forth more fully below, the Commissioner’s motion is denied, and
Plaintiff's motion is granted in part and denied in paPlaintiff's motion is granted tthe extent
that it seeks remand based on the ALJ’s failure to properly apply the treatsigighyule and
determinePlaintiff's credibility, and denied to the extent Plaintiff seeks this court to iasue
finding that Plaintiff is disabled.

BACKGROUND
Testimonial and Self-Reported Evidence
A. Hearing Testimony
1. Plaintiff 's Testimony

Plaintiff allegesshe becamelisabled on December 31, 20@6d has not worked since
then (R.34, 132.} Plaintiff claims to suffefrom hypertension, embolism and thrombosis of the
veins, and lumbar scoliosis.Id( at 132) According to Plaintiff, shealso stopped wdking
because she hadkdocked coagulation in her leg that caused her leg andtdostvell “very
much.” (Id. at 35) Plaintiff also had pain in the lower right side of her back that worsened over

time. (Id.) On January 8, 2009, Plaintiff appeared with counsel and testified ibéofdJ to

1“R > citations are to the correspondingly numbered pages in the certified adrtiisteaord.
(SeeDkt. Entry 15.)



review her disability claim.(ld. at 2554.) A Spanish interpreter was also presenassist in the
proceeding. Ifl. at 25.)

Bornin the Dominican Republic on June®50,Plaintiff became a United States citizen
in the 1970s. (Id. at 2930.) Plaintiff is married but lives with her daughter and her daughter
family. (Id.) Plaintiff completeccollege inthe Dominican Republim the 1990s andreceived a
degree m business administratior(ld. at 31) Theonly job Plaintiff hasheld in the past fifteen
years was in the DominicaneBublic in the credit and collection departmenit Johnson &
Johnson, where she collected money, kepbrds and archives, angicordeddataby computer.

(Id. at 3435.) Plaintiff's job required her to sB0 percentof the timeand standhe rest of the
time. (Id.) Plaintiff had to pick up papers weighing less than ten or five pounds in order to file
them. (d.)

At the hearing,the ALJ asked Plaintiff a series of questions regarding her exertional
capabilities. Plaintiff testified that hetegs swellwhen she sits or stands for long periods of time.
(Id. at 37) When the ALJ aske®laintiff how long she could sit in an eighour workday,
Plaintiff statedshe could sit for less than an hour and explained ¢évan while sittingn the
hearing she wanted to get up(ld.) According to Plaintiff, she could stand fomaybe half an
hour.” (Id.) Plaintiff testified that sheauld walk one or two blocks, but her back hafot. (1d.)
Plaintiff was unsure of how much weight she could, lifut things she picks up faltom her
hands. (Id.) Plaintiff hasnumbness in her hands and legs, whatcording to Runtiff, her
doctor attributed to pinched nerves du@laintiff's disc problem. I¢l. at 3%38.)

Next, Plaintiff s attorney questioned Plaintiff regarding her prior work. According to
Plaintiff, her employerdired her because she was unable to perform her woflkl. at 38)

Plaintiff explained thatwhen she did workshe workednly three to four hours daiJyas per her



doctor’s instructions.(ld. at 39.) Plaintiff's attorney asked her if she could do peavious job,
and Plaintiff responded] wish | could, | wish | could. | really keed my job, I, I really can.”
(Id. at 40.)

Plaintiff also testified about hetaily activities Plaintiff stated that she cam longer
cook becausshe getglizzyfrom her vertigoher hands get numb, atiings fall from her hands.
(Id. at 39) Plaintiff also neededhelp bathing and putting her pants and shoes on because she
could notbend down to her legs or tie her sho@sl. at 3340.) According to Plaintf, she was
unable tabend because shéeels like something is pulling from my batk(ld. at 40) Plaintiff
is also unable tbend her neck(ld. at 39) Plaintiff then stated thatvhen she is seated for too
long, her legs go numénd she will have to get up to move her lbgsause it is painfdl. (Id. at
41.) According to the Plaintiff;if | sit too long, its bad, if | stand too long, & bad. | just want
to die’ (Id. at 43) Plaintiff is able to lie down for a couple of hours before her limeiomes
“tired’ and she has to get upldJ)

Plaintiff testified that she takéSyclobenzaprine at night and Niaprazim the day for the
pain (Id. at 41) Additionally, Plaintiff received threenjections in her spinal columnyhich
provided some helfor the pain. (Id.) Plaintiff stated that her doctor told her to put her legs up
and wear support stockinfis the swelling in her legs(ld. at 4:42.) The ALJ pointed out that
the medical reardsdo notsupport Plaintiffs assertiorthatherdoctor told her to elevate her legs.
(Id. at 44) Plaintiff explained that hredoctortold her to put pillows below her leg when she lie
down, and when she is sitting she puts her legs up a littlerftiggoe her seat(ld.) Plaintiff also
testified that she had begun utilizing a cane more than a year ago b&oailsespain when she

puts her left leg down.Id. at 42) She also needdtle cane for balancgld.)

2 At this time, Plaintiff stated:Now | really have to get up.(R. 41.)



Plaintiff testified that for three days prior to the hearing she did not suffer from any
vertigo, but on the day of the hearing she began to feel it ag&ihn.at 42) Plaintiff explained
that when she turns her head in a rapid manner, she gets nauseous ahdldi¥zglaintiff said
that her doctor prescribed her riwadion, but it makes her drowsY.(Id.) Plaintiff has a drives
license but does not drive due to her vertigo syndromgeat(3233.)

The ALJnotedthat although Plaintiffclaimedshe has numbness, there is no evidence of
nerve root compression in any of PlainsffMRI results. (Id. at 45) In responsePlaintiff
explained that when she told her neurologist that she drops things from her leasaisl ih was
becausef herpinched nerve (Seeid. at 4546.) At the close of the hearing, Plaintgfattorney
referenced MRI results from August 18, 2007 and July 21, 20@Bnoted thatthere were
objective findings in the record regarding pressure on Plastiférves. (Id. at 4350.) After
reviewing the findings, the ALJ did not see any impairment causing numbnesaintifffd
hands. Id. at 51.)

2. Testimony from Vocational Expert

The ALJ questioned Donald Silve, a vocational exp&E(). (Id. at 4749.) According
to the VE, Plaintiff's job as an accounts receivable bookkeeper is sedentarygpéusic
Vocational Preparatiors 6, and the procedures applied in the Dominican Republic to perform
this job are the sanmesin the United States(ld. at 48) In determiningwvhether there were any
positions in the local and national economies that Plaintiff could perform, the Ald k¥ E
to assume a hypothetical individual of Plaingffage, education, and work experience; can lift

and carryten pounds occasionally; can stand and walk at least two hours, can sit at leastssix hour

% The record indicates that at one point during the hearing Plaintiff became fiezghe spun
her head fast and needed to wait to come back into balance. (R. 38.)

* Plaintiff did not take the medication on the day of the hearilty.a( 42.)



can push and pull the same as for lift and carry; must avoid squatting, crawling, dgnaetin
climbing ladders and ropes and scaffolds but can perform othergastavements occasionally;

must avoid moving dangerous machinery and unprotected heights, and moving dangerous
machinery also includes avoid drivihg(ld. at 48-49.) According to the VE, the hypothetical
individual could perform Plaintiff's past workld()

Later in the hearingniresponse to the ALY determinatiorthat Plaintiff could perform
sedentary workPlaintiff's attorney argued that Plaintiff would be lindite less tharsedentary
work becausef Plaintiff’s chronic pain, causenh part by degenerative changes throughout her
spine. (Id. at 5252.) He further argued th&laintiff would not be able to sit for the required six
hoursbecause of her back and leg pa{id. at 52) To resolve this issu¢he ALJ called the VE
for a secondtime to clarify whether Plaintiff couldstill perform the work of an accounts
receivablebookkeepeif she needed to stand for a perioderi to fifteen minutes approximately
every 30 to 60minutes. (Id. at 5253.) According to the VEsuch an indidual would not be
able to perform the work of an accounts receivable boqdtedld. at 53.)

B. Adult Function Report

On May 4, 2007, Plaintité sister, on behalf of Plaintiff, filled out an Adult Function
Report. Geeid. at 11425.) Plaintiff reported that about two yearsearlier she started
experiencing pain in her back and hips, and the gaasintensified. (Id. at 123) Plaintiff
described the pain as a stabbing pain in her lower back and legs thadrexliage lower legs.
(Id.) Plaintiff experienced this pain every hour of every dayd standing, sitting, walking, and
lying down on her back brought it orfld. at 124) Twice daily for eight months, Plaintiff took
two 500mg tablets of UltraStrength Tylenoto relieve the pain(ld.) The pills took effect after

a half hourand providedrelief from the pain for a couple of hourgld.) Additionally, in the



Dominican Republic, Plaintiff took Dolowin Forte for the pairfld.) Plaintiff took care of her
own personal needs and grooming without help or reminders boeskdedeminderdo take her
medicine. (Id. at 117) Additional measures Plaintiff took to relieve the pain included using a
cane, rubbing her back with pain releasing cream, and wearing a corset during ti{&dday.
125.)

Beforethe onset ohercondition Plaintiff worked full time andtook care of herself and
her home. (Id. at 116) However,for the past six month®laintiff's pain affected her ability to
perform daily activities.(ld. at 123) Plaintiff's daughter helped Plaintiffathe becausilaintiff
could not bend over or knee{ld. at 125) Plaintiff's daughter also prepared all Plainsfineals
because Plaintif€ould notstand for longoeriods (Id. at 117) Due to Plaintiffs hip, backand
leg problems, she could not use public transportation because she could not go up and down the
stairs. [d. at 115.) Though Plaintiff rides in a car, she does not decause she does not have a
car and sheould notsit for a long time.(ld. at 118) Her back problems rendered her unable to
lift heavy objects, and she is unable to kneel or squétat(120.)

According to Plaintiff, heback and hips huftvery much” and her left leg swelled when
she wa on her feet for long periods of timdd.(at 122.) Plaintiff stated thashe could not go out
alone because sleeuld notwalk for two blocks, and when she does she has sindowat least
fifteen minutes.(Id. at 12122.) When Plaintifffeels stressd, she gets terrible headaches and the
left side of her neck gets swolleild. at 122) Any activity Plaintiff starts, she eventually s®p

So she carest. (Id. at 121.)



Il. Medical Evidence

A. Lincoln Medical and Mental Health Center

Plaintiff received treatment at Lincoln Medical and Mental Health Cdrdar February
2007 to July 2008.

At a February 27, 200¥isit, an ultrasound of Plaintif6 left lower extremity ruled out
deep venous thrombosig¢ld. at 167) Plaintiff was diagnosedith embolism and thrombosis of
other specified veins. (Id. at 168) Plaintiff also was diagnosed with benign essential
hypertension. I¢l. at 169.)

On Mard 2, 2007, Plaintifivasnot in acute distress angas ambulatory.(ld. at 189
Plaintiff had varicose veinand peripheral pulses(ld.) There was no edema, clubbing, or
cyanosis. (Id.) On March 26, 2007, Plainti benign essential hypertension was uncontrolled
but she was ampliant with her medications.(ld. at 17980.) Plaintiff was continued on
Coumadin,but her doctors increased Lisinoril from 20mg to 40nfgl. at 179) On April 10,
2007, Plaintiff reportedlyhad pain with movement and her symptoms increased at riightat
175.) On April 24, 2007 Plaintiff wasnot in acute distress and was ambulatofid. at 172)
Varicose veins and peripheral pulses were pregéh).

Plaintiff also received treatment froancardiologist on May 21, 2007 and June 18, 2007,
(id. at 25558), a gastroenterologis{jid. at 25965), and a rheumatologist. (Id. at 28587.)
Plaintiff met with a dietician on February 7, 2008 and February 21, 20G8B. at(27280.)
Plaintiff was put on a treatment plan to treat her obesity and hypertenklgn. (

An MRI of Plaintiff s lumbar spine wagerformed on August 18, 20071d. at 22021,

343-44.) The MRI results showed central disc herniation/grasion at the level of 51



impressing the thecal sac without causing direct compromitiee afxiting nerve roots(ld. at
221.) Minimal disc bulging was noted at 1. (Id.)

MRI resultsdated July 21, 20082veaéd mild lumbar levoscoliosiat Plaintiff s lumbar
spine (ld. at 206 345.) The impression was mild scoliosis with disc bulges at L4/5 and L5/S1.
(Id.) There was no significant spinal stenos{¢d.) The L5/S1 neuroforamina was moderately
narrowed. (Id.) The right L4/5 neuroforamina was mildly narrowe@ld.) Despite Plaintiffs
complaints of pain, radiographs of her left hip showed no osseous abnormality and no fracture o
dislocation. [d. at 207.)

B. St. John’ Queens Hospital

Plaintiff alsoreceived treatment at St. JokrQueens Hospital betwedfay 7, 2007 and
June 25, 2008. Id. at 294314.) On May 7, 2007, an -Xay of the lumbosacral spine showed
muscle spasm and disk space narrowing with a degree of canal stenosiSlat (I&. at 314)
There wa straightening of the lordosispmpatiblewith muscular strain(ld.) On July 23, 2007,
Plaintiff complained that her symptoms remained constéat. at 311) There was tenderness
over the lumbar spine.ld)

On August 2, 2007Dr. Naveen Goyal, a neurologist, examirféidintiff in connection
with her complaints ofchronic lower back pa. (Id. at 307) Plaintiff s symptoms reportedly
increased with extended standing and walkifid.) On September 13, 200@fter reviewing the
MRI results,Dr. Goyal diagnosed Plaintiffith lumbosacral radiculopathyld. at306) Plaintiff
took Altracet, Skelexin, and Naproxio relieve her symptoms(d.)

On October 31, 2007, Plaintiff complained of bilateral leg swellifid. at 304) There

was 2+ edema irPlaintiff's legs bilaterally. (1d.) The impression was bilateral venous



insufficiency rule out lymphatic obstructior(ld.) As part of her treatment plaR]ainiff wore
compression stockingsld()

On November 8, 2007, the MRI showed-L8S1 nerve root compresg with disc
desiccation (Id. at 303) Dr. Goyal diagnosed lumbosacral radiculopatfigl.) On November
14, 2007, there was no evidence of clinicalgnificant dep vein thrombosis(ld. at 309) On
January 17, 2008, Plaintiff wésloing well; though Fer condtion remained unchangedld. at
302.) There were decreased deep tendon reflexes bilaterally in the distal loweriteegrefiul.)
There was decreased sensations in sciatic distal and bilatgtdlly.Lumbosacral radiculopathy
wasindicated. [d.)

On May 15, 2008, Piatiff felt 50 percent betterbut she still had pain in her left hip and
buttocks that increased with prolonged sitting or standifigl. at 301) The exam showed
decreased sensations in the left L5/S1 distally, positive motor examinationpaaiti/e
tenderness to palpation over the left hid.) Deep tendon reflexes were 1+ in the left leg and
2+ elsewhere (Id.) Plaintiff was diagnosed i left LYS1 radiculopathy.(ld.) On June 11,
2008, there was 1+ prei#th edema bilaterally. I14. at 300.) The impressiomled out bilateral
deep vein thrombosis in the lower extremitiesl.)

C. Treating Physician, Dr. Augusto Lizarazo

Plaintiff s primary care physician was Dr. Augusto Lizarazo of the Western Queens
Health Associates. Dr. Lizarazo began treating Btaon April 30, 2007. Heed. at 253-54.)

Results from a May 3, 2007 lumbosacral spine)( revealed degenerative changes with
grade | anterolisthesis of L4 on L5 and disc space narrowing -81L5(Id. at 228) The
paraspinal soft tissue contours were within normal lim{iel.) Results from aMay 25, 2007

stress test were normalld))

10



In a letter dated $ember 13, 2007, Dr. Lizarazo stated that Plaintiff was under her care
for high blood pressure, lower back syndrome due to central disc herniation at the l&5#8lof
and osteoarthritis, peripheral vascular disease in the legs, difficulttinggaland ‘ertigo
syndrome. (Id. at 334) Dr. Lizarazo also stated that Plaint#ffinability to sit or stand for long
periods of timereventedPlaintiff from working. (1d.)

Duplex sonogram results from October 9, 2Gfld not show significant deep vein
thrombosis in Plaintifs legs. (Id. at 215) A bilateral duplex arterial system sonogram of the
arteries of Plaintiffs legs was normal(ld.) An X-ray performed on October 12, 200Wicated
that there wano osseos abnormality in either of Plaintif hands.(Id. at 216) However, &er
a Bone Mineral Density Test was performed on October 17, 2007, Plaintiff was dihgntse
osteopenia.(ld. at 2L8) On November 16, 2007 and December 13, 2007, Dr. Lizarazo made no
abnormal findings on physical examinatiomd. @t 241-44).

On March 28, 2008Dr. Lizarazo filled out a Physical Residual Functional Capacity
Questionnaire.(See idat 33741.) The questionnaire listedlaintiff’s high blood pressure, back
syndrome due to lumbosacral herniated dediculitis, vertigo syndrome, and anxietyld. at
337.) Plaintiff's prognosis wasfair.” (ld.) According toDr. Lizarazq Plaintiff's impairments
have lasted or were expected to last at least twelve mofiithsat 338) Dr. Lizarazo noted
Plaintiff s pain in her lower back and legqld.) Plaintiff's pain and symptoms constantly
interfered with Plaintiffs attention ad concentration. Iq. at 339.)

According to Dr. Lizarazo, Plaintiff could walk one city block without rest eesepain;
sit for onehour before needing to get up; sta@tminutes at a time; sfor less than two hours in
an eighthour workday; and stand/walk for less than two hours in an-bwint workday. (1d.)

Further, every half houRlaintiff needed to walk for fifteen minuteg(ld. at 340) Plaintiff

11



needed a job that allowed shifting positions at will freitting, standing, or walking.Id.) She
also needed a job that allowed unscheduled bre@llls. Specifically, Plaintiff was capable of
performing low stress jobs(ld. at 339) Plaintiff's legs should be elevated whertirsif for
prolonged periods of time.ld. at 340) Plaintiff needed a cane to stand or walkd.) According
to Dr. Lizarazo, Plaintiff could rarely lift or carry less than ten poundst.ter climb stairs.(ld.
at 341) Plaintiff could never stoop (bend), crouch, or climb ladde(kl.) Dr. Lizarazo
estimated that Plaintif§ impairments would cause her to miss work more than four days per
month. (d.)

On July 28, 2008, Dr. Lizarazo submitted another letter stating that Plaintiff could not s
or stand for extended periods of time arat $te had difficulty walking. Id. at 335) According
to Dr. Lizarazo, Plaintiff was still unable work. (d.)

D. Consultative Examination

On June 20, 2007, Plaintiff saw Dtuke Han after the Division of Disability
Determination referred her for an internal medicine examinatig¢id. at 187) At this
examination, Plaintif6 chief complaintwas lower backpain and blood circulation problems.
(Id.) Plaintiff developed deep veithrombosis of her left legecauseshe stayed in bed f&0
daysrecovering froma stray bullethat hit her at the left lower extremity near her groin area.
(Id.) Plaintiff took Coumadin and usexh elastic stocking.(ld.) According to Plaintiff, vinen
she safor approximately dalf hour to an hour, sHelt whatshe described d$one pait in her
lower back. (Id.) The pain, which Plaintifattributed to a level eigltr nine on a tespoint scale,
radiatedto her buttock andegs. (d.) Medicdion had no #ect. (Id.) Plantiff useda store

bought cage that enabletier to walk one or two blocksld()

12



Dr. Han reviewed Plaintifé daily activities and observed Plainsffgeneral appearance.
According to Plaintiff shecould not cook, clean, do laundry, shopengage in child cargld. at
188.) Plaintiff could notdrive. (d.) Plaintiff could notstand for a long timéecause her feet
start to swell (Id.) She could nolift heavy things. (Id.) Plaintiff spent her time watching
television andeading (Id.) Shebathedherself (Id.) According to Dr. Han, Plaintiff appeared
to be in no acute distresgld.) She could walkwithout a cane and her gait was normé@d.)
Plaintiff could walk on heels and toes with difficultyld.) Plaintiff could squat half way(ld.)
Plaintiff neitherneededhelp changing for the exanor getting on and éfthe exarmationtable.

(Id.) She was able to rise from the chair without difficultid.)(

Dr. Han also made findings relating to Plaintdf musculoskeletal systemPlaintiff's
cervical spine showetdll flexion, extension, lateral flexion bilaterally, and full rotary movement
bilaterally. (1d. at 189) Plaintiff’s lumbar spine showed forward flexiord&degrees, extension
a ten degrees, lateral flexion den degrees bilaterally, and rotary movementteat degrees
bilaterally. (Id.) Plaintiff had full range of motion in her shoulders, elbows, forearms, wrists,
hips, knees and ankles bilaterallffd.) Strength was 5/5 in upper and lower extremities, and her
joints were stable.(Id.) Plaintiff had tenderness at the paraspinal muscle in the lumbar area
bilaterally, but no muscle spasm or sciatic notch tendern@ds. Plaintiff had edema in herds,
especiallyon the left side, and her left leg appeared slightly lardéd.) Plaintiff wore elastic
stockings in each leg.ld) There was no muscle atrophyd.(at 190.) Her grip stength was 5/5
bilaterally. (d.)

Dr. Handiagnosed Plaintiffvith obesity,status posleft leg deep vein thrombosigwer

back pain, and essential hypertension(ld.) Plaintiff's prognosiswas “fair” and she was
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encouragedo lose weight. (Id.) According to Dr. Han, Plaintiff hada mild to moderate
restriction for activity requiring greater exertion as heavy lifting ardyang.” (1d.)

Dr. Hanexamined Plaintiff again on November 7, 2008e€ idat 31519.) At this time,
Plaintiff emphasizedherlow back pain and complained of her high blgwdssure (Id. at 315.)
Additionally, Plaintiff haddeveloped vertigo syndrome&hich madeher feelas if she was going
to fall down whenever she turnéer read or bent down.Id. at 316.) After sitting for about a
half hour to an hour, Plaintiff fel “strong paifi in her lower back, which she descrilkesla ten
on a tenpoint scale. Ifl. at 315) The painradiatedto Plaintiff's left buttock andbothlegs. (Id.)
Medicationdid not provide complete reliefld()

Dr. Han reviewed the MRIs @laintiff's lumbar spine dated July 21, 2008 and August 18,
2007. (d.) Plaintiff did not appeato be inacute distress(ld. at 317) Plaintiff never walked
without the cane. Id.) With the cane, Platiff walked up to two blocks, butvithout thecane
there wa mild instability. (Id.) Plaintiff's stance was norma(ld.) Plaintiff refused to walk on
heels and toesr squat. [d.) Plaintiff did not change for the examinatio(id.) Plaintiff goton
the exanmationtableindependently, butdr sister helped her get offld.) Plaintiff did not have
any difficulty rising from the chair.1q.)

Dr. Han next examined Plaintif muscloskeletal system. Plaintiff range of motion of
her cervical spinavas “difficult.” (ld. at 318) Plaintiff's forward flexion was t@0 degrees,
extension tdendegrees, lateral flexion 20 degrees, and rotary movement2@degrees.(Id.)
There appeared to b® scoliosis, kyphosis, or abnormality in Plaingfthoracic spine.(ld.)
Her lumbarspine showed forward flexion 80 degrees, extension tendegrees, lateral flexion
to 30degrees, and rotary movemenBtdegrees bilaterally(ld.) Plaintiff's strength was 5/5 in

her upper and lower extremitiefld.) Her joints were stable(ld.) Dr. Han examined Plaintii$
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back and found tenderness at the paraspinous of the lumbar area, especially ositee (&f.)
However, here was no muscle spasm or sciatic notch tenderifiesy. Plaintiff's grip strength
was 5/5 bilaterally.(ld.)

Plaintiff's diagnosis was the following: severe obesity; history of left deep venous
thrombosis; degenerative disk disease, lumbar vertebrae; lower back paitiaekgpertension;
and dizziness.(ld. at 319) At this time,Dr. Haris prognos was“guarded.” (Id.) Dr. Han
stated,[t]lhe claimant had a moderate restriction for heavy lifting and carryBige also should
avoid driving or operating machinedye to her dizziness(Id.)

Dr. Han also completed a Medical Source Statement of Ability to Do \Nelated
Activities. (See idat 32026.) Dr. Han based his assessment on Plaistifiwer back pain and
MRI results. (Id.) According to Dr. Han, Plaintiff could occasiondlifg/ carry up to ten poursd
(Id. at 320) Plaintiff could sit for30 minutes at a time, stand f80 minutes at a time, and walk
for tenminutes at a time without intetion. (Id. at 321.) In an eighthour workday, Plautiff
could sit for a total of two to four hours, stand for two to four hours, and watkédnours. [d.)
Plaintiff's use of a cane tardbulate was medically necessabyt she couldwalk for a half a
block without a cane.(Id.) Dr. Han also asses$d¢hat Plaintiff could occasionally reach and
push/pull,andfrequently handle, finger, and fee{ld. at 322) She could occasionally balance,
stoop, kneel, and crouchld(at 323.) Plaintiff could sometimesoperate foot controls(ld. at
322) Plantiff could never climb stairs/ramps, ladders, scaffolds, or craldl.af 323.)

With resgect to Plaintiffs environmental limitations, Dr. Han concluded that Plaintiff
could never tolerate exposure to unprotected heights, moving mechanical parts, ongperati
vehicles. (Id. at 324) She frequentlycould tolerate hmidity and wetness, dust, odors, fumes,

andpulmonary irritants, as well axtreme cal or heat, and vibrationgld.) Dr. Han concluded
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that Plaintiff could travel alone, and could ambulate without using a wheelchairrwalke/o
canes. (Id. at 325) Plaintiff could walk over rough or uneven surfaces for an entire block at a
reasonable pacdld.) She could also use public transportation, climb a few steps without using a
handrail, prepare simple meals and feed herself, care for her persoralehygid use paper files.
(1d.)

E. Dr. Vikas Varma

Dr. Vikas Varma, a neurologist and pain management doctor, also tRbaiteiff. (See
id. at 35256.) Plaintiff went to Dr. Varma because she experienced worsening back pain,
tingling to the back and legnhd progressivaumbness, weaknesmd severe pain in the left hip,
groin, and leg. (Id. at 355.) Findings from a physical examinatmerformed orSeptember 3,
2008 indicate that Plaintiff had 5/5 strength in all muscle groups with no wastioghwt or
weakness. (Id. at 356) Deep tendon reflexes were symmetrigd.) Gait was normal. (Id.)
Straight legrising was positive in the right leg with severe back p&iia.) Range of motion of
the lumbar spine was limited(ld.) Dr. Varma diagnosed Plaintiff with low back pain, lumbar
spasm, left leg lumbar radiculopathy and possible lumbar stenddis.Df. Varma administered
epidural injections on October 7, November 11, and December 16, 2808t 352-54.)
[I. Physical Residual Functional Capacity Assessment

On July 2, 2007, Disability Examiner, J. Batttempleted a Physical Residual Functional
Capacity Assessment of PlaintifSee idat 19196.) Based orthe exam findings, Plaintiff had
the capacity fosedentary work (Id. at 195) Plaintiff could occasionally/frequently lift and/or
carry ten pounds; stand and/or walkleast two hours in an eighbur workday;sit about six
hours in an eighhour workday;and push and/or pull for an unlimited amount of tim@d. at

192.) The examiner based e conclusions on medical evidence from Lincoln Hospital dated
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February 2007 througMay 2007,including Plaintiffs history of left leg thrombosis since July
2005, no evidence of deep vein thrombosis as of February 2007, and no cyanosis, clubbing, or
edena as of April 2007. (Id.) Additionally, the examiner relied ddr. Haris examination in
June 2007. 1¢.)

With respecto Plaintiff s postural limitations, Plaintiffould climb, balance, stoop, kneel,
crouch, and crawl occasionallyld. at 193) Plaintiff's pain and obesity was a limiting factor.
(Id.) Plaintiff also claimed she had relief of pain wikier the countepain relievers. (Id. at
194) The interviewer also addressed Plaitgifalleged symptomsnddetermined that Plaintifé
allegations of restrictionererepartially credible.(ld.)

DISCUSSION

Standard of Review

Unsuccessful claimants for disability benefits under the Act may lanraction in federal
district court seeking judicial review of the Commissioner’s denial of theiefi@n‘within sixty
days after the mailing . . . of notice of such decision or within such further asnthe
Commissioner of Social Security may allow.” 42 U.S.C. § 405(g). A district ceurgwing the
final determination of the Commissioner, must determine whether the corrdctheutards were
applied and whether substantial evidence supports the deciSem.Schaal v. Apfel34 F. 3d
496, 504 (2d Cir. 1998). The former determination requires the court to ask whether “the
claimant has had a full hearing under the [Commissioner’s] regulations and idaws®mwith
the beneficent purposes of the ActEchevarria v. Sec’y of Health & Human Seng85 F. 2d
751, 755 (2d Cir. 1982) (quotation marksitted). The latter determination requires the court to

ask whether the decision is supported by “such relevant evidenceeasamable mind might
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accept as adequate to support a conclusidrtichardson v. Peralegt02 U.S. 389, 401 (1971)
(quotingConsol. Edison Co. v. N.L.R,B05 U.S. 197, 229 (1938)).

The district court is empowered “to enter, upon the pleadings and transcript ofditte rec
a judgment affirming, modifying, or reversing the decision of the Commissioh&ocial
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. § 405(gmaid
by the court for further proceedings is appropriate when “the Commissioneailedstd provide
a full and fair hearing, to make explicit findings, or to have correctly appied.t. regulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the Commissioner
is alsoappropriate “[w]here there are gaps in the administrative recdRdsa v. Callahanl168
F. 3d 72, 83 (2d Cir. 1999). ALJs, unlike judges, have a duty to “affirmatively develop the record
in light of the essentially neadversarial nature of the benefits proceedingbejada v. Apfel
167 F. 3d 770, 774 (2d Cir. 199@juotation marks omitted)
I. Disability Claims

To receive disability benefits, claimants must be “disabled” within the meanthg é¥ct.
See42 U.S.C. § 423(a), (d). Claimants establish disability status by demonstratimglaility
to engage in any substantial gainful activity by reason of any medicallyrdiesde physical or
mental impairment . . . which has lasted or can be expectedttfor a continuous period of not
less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The claimant bears the initial burden of proof
on disability status and is required to demonstrate disability status by prgsemédical signs
and findings, establigld by medically acceptable clinical or laboratory diagnostic technicages
well as any other evidence the Commissioner may require. 42 U.S.C. § 423(d)$8gA9lso

Carroll v. Sec’y of Health & Human Sery305 F. 2d 638, 642 (2d Cir. 1983).
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ALJs must adhere to a fivetep inquiry to determine whether a claimant is disabled under
the Social Security Act as set forth in 20 C.F.R. § 404.1520. If at any step, thendd dhat the
claimant is either disabled or not disabled, the inquiry ends theirst, fhe claimant is not
disabled if he or she is working and performing “substantial gainful activity.” 20 C.F.R. §
404.1520(b). Second, the ALJ considers whether the claimant has a “severe impaiitiamnitt
reference to age, education or work exgreze. Impairments are “severe” when they significantly
limit a claimant’s physical or mental “ability tdo basic work activities.” 20 C.F.R. §
404.1520(c). Third, the ALJ will find the claimant disabled if his or her impairment roeets
equals an impement listed in Appendix 1.See20 C.F.R. § 404.1520(dp0 C.F.R. pt. 404,
subpt. P, app. 1.

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimant’s “residual functional capacity” (“RFC’n steps four and five. 20 C.F.R. 8
404.1520(e). In the fourth step, the claimant is not disalfléd or she is able to perform “past
relevant work.” 20 C.F.R. 8§ 404.1520(e). Finally, in the fifth step, the ALJ determines whether
the claimant could adjust to other work existing in the national economy, consigariogs fsuch
as age, education, and work experience. If so, the claimant is not disabled. 20 C.F.R. 8
404.1520(f). At this fifth step, the burden shifts to the Commissioner to demonstrate that the
claimant cold perform other work.SeeDraegert v. Barnhart311 F. 3d 468, 472 (2d Cir. 2002).

II. The ALJ’s Decision

The ALJ followed the fie-step procedure to make histel@nination that Plaintiffs not
disabled. $eeR. 1522). The ALJ concluded th#te first and second steps were met because
(1) Plaintiff has not engaged in substantial gainful activity since lleggeal December 31, 2006

onset datehrough the date of the decisicamd (2) Plaintiffs disorders of the lumbar spine and

19



Plaintiff s doesity constitute severe impairmentsd. at 17.) At step three, the ALJ determined
that Plaintiffs impairments, individually or combined, did not meet one of the impairments listed
in Appendix 1. Id. at 18.)
At step four, the ALJ found that Plaiffithas the RFC to perform less than thal range
of sedentary work. Id.) Specifically, the ALJ determined the following:
[Plaintiff] is able to lift and carry 1poundsoccasionally; push and
pull 10 pounds occasionally; stand and walk at least two hours in an
eighthour workday and sit for at least six hours in an eghtr
workday. She must avoid squatting, crawling, kneeling and
climbing on ladders, ropes, and scaffolds, but can perform other
podural movements on an occasional basis. She must avoid

operaing moving dangerous machineryndluding operating a
motor vehicle) and unprotected heights.

(1d.)

In reaching this conclusion, the Algave“little weight’ to the opinion of Plaintifs
primary teating physician, Dr. Lizarazo.Id( at 21) According to the ALJ, Dr. Lizaraze
opinion was not supported by othenedical evidence in the recordld( The ALJ acorded
“significant weight to the opinion of the consulting physiciady. Han that Plaintiff has a mild
to moderate restriction for activities requiring greater exertion, ssitleavy lifting and carrying,
and that she should avoid driving and operating machinery due to her dizzidés$uftherthe
ALJ found that while Plaintiffs medically determinable impairments could reasonably be
expected to cause the symptoms she alleged, Plansfatements concerning the intensity,
persistence, and limiting effects of the symptoms were not credible to the exgniveéne
inconsistent with Plaintifs RFC. (Id. at 19)

Lastly, at the fifth step, the ALJ determined, pursuant to the MeVWmedhtional

Guidelines, 20 C.F.R. pt. 404, subpt. P, app. 2, that Plami#ble toperform her past relevant
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work as an account receivablbookkeeperas it is generally performed.(ld. at 21-22.)
Accordingly, the ALJ concluded that Plaintiff was not disabled under the Atj. (
V. Analysis

A. Treating PhysicianRule

Plaintiff contends that the ALJ erred by not accordingdpimion of Plaintiff's treating
physician the appropriate controlling weighSeéPl. Mem. 1921.) A treating sour¢e medical
opinion regarding the nature and severity of an impairment is given controllightwehen it is
well supportedoy medicallyacceptable clinical and laboratory diagnostic techniques andt is
inconsistent with other substantial evidence in the rec8chisler v. Sullivan3 F. 3d. 563, 567
(2d Cir. 1993) (citing 20 C.F.R. 88 404.1527(d), 416.927(d)(2me ALJ must considethe
following factors to determine how much weigbtgiveto the treating physicias opinion (i)
the frequency of examination and the length, nature and extent of the treegtagonship; (ii)
the evidence in support of the triegt physicians opinon; (iii) the consistency of the opinion
with the record as a whole; (iv) whether the opinion is from a specialist; and (vyathent but
unspecified factorsld.

The ALJis required to providé'good reasorisfor the weight accorded ta treating
physiciaris medical opinion.Schaal 134 F. 3cat 503-05. “Failure to providégood reasasi for
not crediting the opinion of a claimasttreating physician ia ground for remand. Snell v.
Apfel 177 F. 3d 128, 133 (2d Cir. 1999)upting Schaal,134 F. 3d at 505. However, the
ultimate determination that a claimarst ‘disabled” or “unable to wotkis reserved to the
Commissioner 20 C.F.R. § 404.152d). “That means that the Social Security Administration

considers the data that physicians provide but draws its own conclusions as to iostheiata
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indicate disability. A treating physician’s statement that the claimant is disalnedtatself be
determinative.” Snel| 177 F. 3cat 133.

The ALJ found thaPlaintiff had theRFCto perform less than éhfull range of sedentary

work by giving fittle weight’ the opinion ofPlaintiff's treatingphysician Dr. Lizarazo, lhat:
[Plaintiff] can sit foronly up to one hour; stand up to one hour and
walk up to one hour continuously and only for a total of two hours
each within an eighhour workday; lift and carry up to five pounds
occasionally; totally avoid stress, respiratory irritants and marked
changs in temperature and humidity, and that she was rettab
travel via subway or bus.

(R.21)

According to the ALJ,he gave little weight to Dr. Lizarazo’s opinion because he
determined thathe other medical ésdence contradicted Dr. Lizarazo’s opiniorid.] In support
of this conclusion, the ALdelied upon findings from the consultative examiner, Dr. Hdd.) (
The ALJ notedhat, during theJune 20, 200physical examinatioby Dr. Han “[Plaintiff] was
in no acute distress, her gait was normal and she could walk on her heels and toes without
difficulty. . . . [T]here was full range of motion of the cervical spine with negative straight leg
raising bilaterally. (Id. at 21.) Relying apparently upon Dr. Han’s opinitmwhich he gave
“significant weight,” the ALJ concluded thBiaintiff was capable of sitting for six hours in an
eighthour workday, and therefore had fRRECto perform sedentary workld( at 2621.)

The ALJ’s reasoningthat Dr. Lizarazo’s opinion was not supported by otimedical
evidencebased uporDr. Han’s opinion was erroneous. In concluding that Dr. Han’s opinion
contradicted Dr. Lizarazo’s opinion, the ALJ adopted certain findnggestinghat Plaintiff has
residual functioning capacity whilgnoring other findings by Dr. Han that square with Dr.

Lizarazo’s opinion. For example, Dr. Haompleted a Medical Source Statement of Abildy

Do Work-Related Activitiesbasedon his assessment &faintiff's lover back pain and MRI

22



results, in which he concluded tHalaintiff could only sit for 30 minutes at a time, stand f80
minutes at a time, and walk for ten minutes at a time without interruptidnat(321.) Dr. Han
also found that in an eigiour workday, Plaintiff could sit for a total of two to four hours, stand
for two to four hours, and walk for two hoursld.j This finding directly contradicts the ALJ’s
conclusion purportedly based upon Dr. Han’s examinatidhat Plaintiff could sit for sihours

in an eight hour workday. It also is consistent with, rather than contradictddy. thizarazo’s
opinion that Plaintiff could only sit fawo hours at a time The ALJ had a duty to explain why
she gave “significant weight” to portions of Dr. Han’'s findings as a reasagistountDr.
Lizarazo’s opinion, while selectively ignoring other parts of Dr. Han’s opinions that support
Plaintiff's disability claim SeeDioguardi v. Comm’r of Soc. Se@45 F. Supp. 2d 288, 297
(W.D.N.Y. 2006) (finding that the ALJ committed lega&rror where “[tlhe ALJ assigned the
medical source statements of [the doctors] ‘very great weight,” butiselgcadopted only the
portions of each statement that were least supportive of plaintiff's applicatiberiefits”).

Indeed, whether Plaintiff can sit for axtended period of time during a workday is
important in determining whether Plaintiff can perform sedentary work becadsatarywork
“generally involves up to two hours of standing or walking and six hours of sitting inten eig
hour work day’ Perezv. Chater 77 F. 3d 41, 46 (2d Cir. 1996) (citi®ggS.R. 83t0; 20 C.F.R. §
404.1567(a)). Moreover, the VE testified that if Plaintiff had to stand for 15 minutes every 30 to
60 minutes, she would not be able to perform her former job as accounts recboaltkeeper.

(R. 52-53))

Therefore, because it is unclear asthe basisupon which the ALJ found that Dr.

Lizarazds opinion was not supported by other medical evidence and why he selectively adopted

Dr. Han’s findings, remand is appropriate.
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B. The ALJ Erred in Assessing Plaintifé Credibility

Plaintiff asserts that thaLJ failed to apply the correct legal standard in determining
Plaintiff s statements were credible only to the extent they were consistent with an tabilit
perfaom sedentarywork. (Pl. Mem.22-23) The Second Circuit recognizes that subjective
allegationsof pain may serve as a basis for establishing disabilltstylor v. Barnhart,83 F.
App'x 347, 350(2d Cir. 2010). However, the ALJ is afforded the discretion to asséss t
credibility of a claimant ané not“required to credit [plaintifE] testimony about the severity of
her pain and the functional limitations it cause@orrealeEnglehart v. Astrueg687 F. Supp2d
396, 434(S.D.N.Y. 2010) (quotindrivers v. Astrue280 F. Appx. 20, 22 (2d Cir. 2008) In
determining Plaintiffs credibility, the ALJmustadhere to a twstep inquiry set forth by the
regulations. See Peclk. Astruge 2010 WL 3125950, at4*(E.D.N.Y. Aug. 6, 2010) First, the
ALJ mustconsider whetér there is anedically deteminable impairment thatould reasoably
be expected to produce the pain or ptams alleged 20 C.F.R. § 404.15%9); S.S.R. 967p.
Second, ifthe ALJ finds that thendividual suffers from a medically determinable impairment
that could reasonably be expected to produce the pain or sys\pliteged, then the ALJ is to
evaluate the intensity, persistence, and limiting effects ohthieidual’s symptoms to dermine
the extentd which theylimit the individuals ability towork. 20 C.F.R8 404.1529(q1L); S.S.R.
96-7p.

Where the ALJ finds that the claimamttestimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the clainsaestimony in lighof seven factorsi) the
claimants daily activities; 2) the location, duration, frequency, and intensity of the pain; 3)
precipitating and aggravating factors; 4) the type, dosage, effectivenessgdaredfacts of any

medications taken to alleviatkeet pain; 5) any treatment, other than medication, that the claimant
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has received; 6) any other measures that the claimant employs to relieve the painptoe
factors concerning the claimastfunctional limitations and restrictions as a result ofpdia. 20
C.F.R. 8 404.1529(c)(3)(i{vii).

“If the ALJ rejects plaintiffs testimony after considering the objective medical evidence
and any other factors deemed relevant, he must explain that decision WilersLgpecificity to
permit a reviewingourt to decide whether there are legitimate reasons for thes Aisbelief.
Correale-Englehart687 F.Supp. 2dat 435. Where the ALJ neglects to discuss at length his
credibility determination to the extent the reviewing court cannot decide whitthe are
legitimate reasons for the Alsldisbelief and whether his decision is supported by substantial
evidence, remand is appropriale. at 43536; see alsdGrosse vComn¥ of Soc.Sec, 2011 WL
128565, at *5 (E.D.N.Y. Jan. 14, 2011) (finding tia ALJ committed legal error by failing to
apply factors two through sevenjalet v. Astruge2012 WL 194970, at *22 (E.D.N.Y. Jan. 23,
2012 (remanding because the ALJ faikedaddress all seven factors).

In determining Plaintiff's credibility, the ALJ found that Plaintiffs medically
determinable impairments could reasonably be exgetdecause her alleged symptoms, but
concluded thaPlaintiff's statements concerning the intensity, persistence and limiting effects of
those symptoms wef@aot credibleto the extent they are inconsistent” with REC assessment.
(R. 19.) While the ALJ recited certain medical evidene&intiff's daily activities and Plaintiff's
description of joint, back, hip and leg pain, he providedanalysis as to howhey lal to the
conclusory statement that her testimony is not credigpartsimply because it conflicts with the
RFCassessment(Seed.)

Moreover, he ALJfailed to consider all of the seven credibility factors pursuarzOto

C.F.R. 8404.1529(c)(3)(i)vii). While acknowledging Plaintiff's physical pain, the Aflalled to
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discuss the intensity, duration, and frequency of such gain.example,ite ALJ did not include
any discussion oPlaintiff's testimony that she experienced tb&n every hour of every day.
(SeeR. 124.)

With respect to Plaintif§ medication, the AL&tatedthat Plaintiffs pain is relieved
within 30 minutes of taking her medication for a period of two hourstlzatdPlaintiff neither has
any side effectaor needs reminders to take her medicatigd. at 19) However, theALJ failed
to address other methods Plaih&mployed to relieve her painSpecifically, the ALJ did not
include Plaintiffs use of a cane, pain releasing cream, and a co&et. idat 125.) Further, the
ALJ did not discuss how Plaintifinust alternatebetween sitting and standing becausbe
experiencegpain in her legs when she sits for too lon§ed idat 41)

Accordingly, the ALJ failed to make a proper credibilitgtermination in discounting
Plaintiff's testimony, and the matterust be remanded for this independent reason.

C. Remand Solely for the Calculation of Benefits

Plaintiff argues thathe court should make a finding that Plaintiff is disabled r@ngand
solely for the calculation of benefits, becaude record is fully developed and shows that
Plaintiff is disabled (SeePl. Mem.23-25).

Plaintiff is correct that Wwere there iSno apparent basis to conclude that a more complete
record might supporthe Commissionés decision, [the Second Circuit hagpted simply to
remand for calculation of benefits.Rosa 168 F. 3d at 83 (citinBalsamo v. Chaterl42 F. 3d
75, 82 (2d Cir. 1998) However,” where there are gaps in the administrative recotieoALJ
has applied an improper legal standard, we have, on numerous occasionsedetoatie
[Commissioner] for further development of the evideficeld. at 8283 (quoting Pratts v.

Chater, F. 3d 34, 392d Cir. 1996), see also Williams v. Apfe204F. 3d 48, 50 (2d Cir1999
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(remand necessary where cowafinot say that the record in this case is sufficiently complete or
persuasive with respect to disabiljty

On the current record, the cowdncludeghata finding of disability and remand for the
calculation of benefits only is inappropriate. The record is incomplete and somewhat
contradictory as to the extent of Plaintiff's disability and tiyges of physical tasks she can
perform. Accordingly, the court cannot conclude thgtapplying the correct legal standartse
substantial evidence requires a findimgthe ALJthat Plaintiffis indeeddisabled. SeeSaxon v.
Astrue 781 F. Supp. 2d 92, 106 (N.D.N.Y. 2011) (“In the case at hand, the ALJ's evaluation of
the medical evidercwas improper. However, this conclusion does not entitle plaintiff to an
outright reversal for calculation of benefi}s. Fuller v. Astrue,2008 WL 2381628 at *9
(E.D.N.Y. June 5, 2008) (Remanding for further proceedings where “the record is insoanue
this Court cannot with certainty conclude whetfaintiff] was indeed disabled on the relevant
dates; the evidence requires further weighing, in accordance with the prapdardsa and
additional investigation by the ALJ. The ALJ must make this determination @mand by
developing the recordapplying the correctegal standards, particularhyith respect tothe
treating physician rule and Plaintiff's credibilignd therre-weighing the evidence in accordance

with the proper legal standards as described by the court herein.
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CONCLUSION

For the reasons set forth above, the Commissioner’s motion for judgment on the pleadings
is denied. Plaintiff's motion for judgment on the pleadings is graotéte extent that this action
is remanded and denied in that the court declines to find Plaintiff is disabled and to relabgnd s
for the calculation of benefitsThis case is remanded pursuant to the fourth and sixth sentences of
42 U.S.C. 8§ 405(qg), for additional proceedings consistent with this opinion. Speciftballf]J
is to set forthclearly his reasons for finding that other medical evidence in the record did not
support the treating physicianopinion. The ALJ also must re-weigh Plaintiffs credibility,

taking into consideratioall of the applicable factors.

SO ORDERED

DATED: Brooklyn, New York
August 28, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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