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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
MICHAEL WILLIAMS , pro se, :
Petitioner
: MEMORANDUM AND ORDER
-against : ADOPTING REPORT AND
: RECOMMENDATION
RONALD W. MOSCICKI, : 10-CV-5918(DLI)(LB)
Respondent.
__________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pro se petitioner Michael Williams (“Petitioner”) filed this petition for writ ofhabeas
corpus pursuant to 28 U.S.C. § 2254P¢ition,Dkt. Entry No. 1.) On February 102014, the
Honorable Lois Bloom, United States Magistrate Judgesueda Report and Recommendation
(“R&R”) recommendingthat the Petition be denied (See R&R, Dkt. Entry Na 17.) On
February Z, 2014 Petitionerfiled objectons to the R&R. $ee Objection, Ikt. Entry No. 18)
For the reasons set forth below, the R&R is adopted in its entirety andtitienHs denied.

BACK GROUND!?

In 2003 Petitioner was convicted abbberyin the first sgkgree robbery in the second
degree, and grand larceafter a trialby jury in Kings CountySupreme CourtNew Yak. (Tr.?2
at 1304-05.) Petitioner was sentenced as a second violent felony offender to a determinate
sentence of eighteen years for robbery in the first degree, a detersgnttace of fifteen years
for robbery in the second degree, and an indetetmsentence of five to fifteen years for grand

larceny in the second degre(s.* at16.)

! Familiarity with the R&R, as well as the procedural history and relevant facts of thisisasssumed. See
generally R&R.) Since the R&R provides a thorough recitation of the relevants fanderlying the Petition, the
facts will not be repeated heraircept anecessary

2«Tr " refers to the transcript of Petitioner’s jury trial which commesh on June 16, 2003.
343" refers to the transcript of Petitioner’s sentencing heasimguly 30, 2003.
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Pditioner appealed his convictiomnd sentencdo the AppellateDivision, Second
Department, of th&upremeCourt of the State of New York (“Appellate Divisigntontending
hewasdeprivedof a fair trial andhis rightsviolatedwhen thestatecourt (1) denied his motion
to severhis trial from that of his codefendan{®) refused to give a missing witness char@@
permitted the prosetor to commeh on his postrrest silencef4) unfairly marshaled the
evidence against him in the jury char@®;improperly sentenced him as a secworadent felony
offender; and (6) imposed an unconstitutionally excessive sentence. (DefendantZ0@6ine
Brief to the Appellate Division, Dkt. Entry No. 4B at 2267.) On February 19, 20Q8the
AppellateDivision affirmed Petitioner'sconviction but remitted the matter for a hearing on the
issue of whether Petitioner was properly sentenced as a seotertt felony offender and for
resentencing thereaftePeople v. Williams, 48 A.D.3d 7152d Dep’t 2008). On June 5, 2008,
the New York State Court of Appeals (“Court of Appeals”) denied Petitieae to appeal the
Appellate Division’sdecision Peoplev. Williams, 10 N.Y.3d 940 (2008).

At the resentecing hearing, the prosecutiomithdrew its predicate felony statement
(ReS? At 2-3.) The trial judge resentenced Petitioner to a determinate sentence of sixteen years
for robbery in the first degree, a determinate sentence of fifteea fgrarobbery in the second
degree, and an indeterminate sentence of five to fifteen years for grand levd¢ee second
degree. (ReS. at 11.) Petitioner again appealed, arguing that his new sentence was excessive.
(Defendant’s September 2009 Brief to the Appellate Division, Dkt. Entry Na21& 12956.)
The Appellate Division denied Petitionedppeal People v. Williams, 69 A.D.3d 887 (2d Dep'’t
2010) and the Court of Appeals denied Petitioner leave to appeabple v. Williams, 14

N.Y.3d 846 (2010).

““ReS.” refers to the transcript from Petitioner’s reseritenbearing on April 25, 2008.
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Petitioner timely filed the instamro se Petition seeking a writ ohabeas corpus pursuant
to 28 U.S.C. § 2254(a), setting fottie same claims raiseah his firstdirect appeal.(Pettion.)

DISCUSSION

When a party objects toraR&R, a district judge must makede novo determination
with regect to those portions of the&R to which the party objectsSee FED. R. Civ. P.72(b);
United States v. Male Juvenile, 121 F.3d 34, 38 (2d Cir. 1997)Portions of the BR to which
the parties have not objected are reviewed for clear eSear Orellana v. World Courier, Inc.,
2010 WL 3861013, *2 (E.D.N.Y. Sept. 28, 2010). The clearly erroneous standard alsoiapplies
a party makes conclusory or general objections, or attempts to relitigatparty’soriginal
arguments Robinson v. Superintendent, Green Haven Correctional Facility, 2012 WL 123263,
at *1 (E.D.N.Y. Jan. 17, 2012) (qting Walker v. Vaughan, 216 F. Supp. 2d 290, 292 (S.D.N.Y.
2002)). The districtcourt may“‘accept, reject, or modify the recommended disposition; receive
further evidence; or return the matter to the meafistjudge with instructions.” Fed. R. Civ. P.
72(b);seealso 28 U.S.C. § 636(b)(1).

In reviewing Petitioner'ssubmissions,hte Gurt is mindful that “apro se complaint,
however inartfully pleaded, must be held to less stringent standards thahgleadings drafted
by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007guotation omitted). The Court
construesoro se pleadings “to raise the strongest arguments that they suggésestman v.
Fed. Bureau of Prisons, 470 F. 3d 471, 474 (2d Cir. 2006) (emphasis and quotatniited).

As set forth in the R&R, the mmfrate judgeecommended that(1) Petitioner’s claim
regarding his motion to sever be denied, because the state court’s decision ezedrant to or
an unreasonable application of federal;|&®) Petitioner's claim regardinthe missing witness

chargebe denied for the same reas(B) Petitioner’s claim regardintpe prosecutor's comments



on summation be denied as both procedurally barred and meritless; (4) Petitcaen's
regarding the court'salleged marshalling of evidence during the jury charge be denied as
meritless (5) Petitioner's claim that he was improperly sentenced as adeoaent felony
offenderbe denied asnoot; and(6) Petitioner'sexcessive sentence claim be denied, because it
affords no basis for habeas corpus relief.

Petitionerobjectedto the R&R arguing that the state court's decisions regarding the
motion to sever, the motion for a missing withess charge, the prosecutor’s statements at
summation, and the court’s alleged marshalling of the evidence were in edatearived
Petitioner of a fair trial. Petitioner does not object to the magistrate judge’sgenckgarding
his sentencer her finding that his claims regarding the prosecutor’s statements at sumaratio
procedurally barred

The Court has reviewed the record, the relevant case law, the R&R, and P#itioner
objections to the R&R Severalof theobjections consist of restatements of the arguments raised
in the Petition. While restatements of argumempteviously addressed in a report and
recommendatiomeed only be reviewed for clear err@gretsky v. Maxi-Aids, Inc., 2012WL
2345181 at *1 (E.D.N.Y. June 18, 2012 MagistrateJudge Bloom’s R&R withstands the more
stringentde novo review and is adopted in its entiretit.is clear fromthis court’sreview of the
exceptionally thorough and welleasoned R&R that the magistrate judgarefully aml
thoughtfully disposed of each of Petitioner’s claims appropriately, suppdtimfindings with
abundant factual and legal support. Moreover, Petitioner has failed to persuaduthibhat
any of the state court’s findings were contrary to or arasunable application of federal law.

Accordingly, the R&R is adopted in its entirety and the Petition is denied.



CONCLUSION

For the reasons discussed above, th®rough and well reasoned Report and
Recommendation issued on February 10, 200l4he Honorable Lois Bloom, U.S. Magistrate
Judge, is hereby adopted its entirety Accordingly, he Petition for habeas corpus relief
pursuant to 28 U.S.C. 822%&ldenied. Petitioneralsois denied a certificate of appealability, as
he has faileda make a “substantial showing of the denial of a constitutional right.” 28 U.S.C. §
2253(c)(2); see Fed. R. App. P. 22(b)Miller-El v. Cockrell, 537 U.S. 322, 336 (2003);
Luciadore v. N.Y. Sate Div. of Parole, 209 F. 3d 107, 112 (2d Cir. 2000). T@eut certifies
pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Order would not be taken in good
faith and, thereforen forma pauperis status is denied for purpose of an appeabppedge v.

United Sates, 369 U.S. 438, 444-45 (1962).

SO ORIERED.

Dated: Brooklyn, New York
March27, 2014

/sl
DORA L. IRIZARRY
United States District Judge




